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EXTRACT   FROM    RULES 

Rule  la.  Books  and  other  legal  material  may  be  borrowed  from 
the  San  Francisco  Law  Library  for  use  within  the  City  and  County  of  San 
Francisco,  for  the  periods  of  time  and  on  the  conditions  hereinafter  pro- 
vided, by  the  judges  of  all  courts  situated  within  the  City  and  County, 
by  Municipal,  State  and  Federal  officers,  and  any  member  of  the  State 
Bar  in  good  standing  and  practicing  law  in  the  City  and  County  of  San 
Francisco.  Each  book  or  other  item  so  borrowed  shall  be  returned  witliin 
five  days  or  such  shorter  period  as  the  Librarian  shall  require  for  books 
of  special  character,  including  books  constantly  in  use,  or  of  unusual 
falue.  The  Librarian  may,  in  his  discretion,  grant  such  renewals  and  ex- 
tensions of  time  for  the  return  of  books  as  he  may  deem  proper  under 
the  particular  circumstances  and  to  the  best  interests  of  the  Library  and 
its  patrons.  Books  shall  not  be  borrowed  or  withdrawn  from  the  Library  by 
the  general  public  or  by  law  students  except  in  unusual  cases  of  ex- 
tenuating circumstances  and  within  the  discretion  of  the  Librarian. 

Rule  2a.  No  book  or  other  item  shall  be  removed  or  withdrawn  from 
the  Library'  by  anyone  for  any  purpose  without  first  giving  written  receipt 
in  such  form  as  shall  be  prescribed  and  furnished  for  the  purpose,  failure  of 
which  shall  be  ground  for  suspension  or  denial  of  the  privilege  of  the 
Library. 

Rule  5a.  No  book  or  other  material  in  the  Librar>-  shall  have  the 
leaves  folded  down,  or  be  marked,  dog-eared,  or  otherwise  soiled,  de- 
faced or  injured,  and  any  person  violating  this  provision  shall  be  liable 
for  a  sum  not  exceeding  treble  the  cost  of  replacement  of  the  book  or 
other  material  so  treated  and  may  be  denied  the  further  privilege  of 
the  Library. 
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In  the  United  States  District  Court 
for  the  District  of  Arizona 


No.  C-13,999— Phx. 
UNITED  STATES  OP  AMERICA, 


Plaintiff, 


vs. 
BENJAMIN  B.  HOFFMAN, 


Defendant. 


INDICTMENT 

Violation:  18  U.S.C.A.  1341  and  1343 
(Mail  Fraud ;  Fraud  by  Interstate  Wire) 

The  Grand  Jury  Charges : 

Count  I. 
(18  U.S.C.A.  1343) 

On  or  about  the  29th  day  of  May,  1953,  Benjamin 
B.  Hoffman,  hereinafter  called  the  defendant,  de- 
vised a  scheme  to  obtain  money  and  property  by 
means  of  false  and  fraudulent  pretenses,  represen- 
tations and  promises;  that  the  scheme  so  devised 
was  substantially  as  follows:  The  defendant  used 
the  names  of  two  companies,  the  Hoffman  Whole- 
sale Grocery  and  the  Acme  Distributing-  Comj^any, 
to  place  orders,  outside  the  State  and  District  of 
Arizona,  on  open  account  with  various  persons, 
firms  and  companies,  dealing  in  food  and  food 
products,  and  in  placing  the  said  orders,  the  de- 
fendant represented  that  the  Hoffman  Wliolcsnle 
Grocery   or  the   Acme  Distributing  Company  was 
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an  active  and  responsible  business  concern,  within 
the  State  of  Arizona,  with  good  credit  rating  and 
that  the  goods  ordered  would  be  paid  for  promptly 
in  full;  that  the  aforesaid  representations  and 
promises  were  made  to  induce  the  persons,  firms, 
and  companies  receiving  them  to  ship  their  mer- 
chandise to  the  defendant  on  credit;  that  the 
defendant  well  knew  at  the  time  the  aforesaid  rep- 
resentations and  promises  were  made  that  the 
Hoffman  Wholesale  Grocery  and  the  Acme  Dis- 
tributing Company  were,  in  fact,  not  active  and 
responsible  business  concerns  in  the  State  of  Ari- 
zona, and  not  possessed  of  a  good  credit  rating,  but 
in  truth  and  in  fact,  said  companies  were  dummy 
business  organizations  with  only  nominal  assets  and 
created  by  the  defendant  to  accomplish  his  scheme; 
and  that  the  defendant  further  knew  that  the  goods 
ordered  and  shipped  to  the  Hoffman  Wholesale 
Grocery  and  the  Acme  Distributing  Company  would 
not  be  paid  for  promptly  in  full,  and  the  defendant 
did  not  intend  to  pay  for  said  food  and  food  prod- 
ucts received,  except  to  make  token  payments  to 
induce  the  sellers  thereof  to  further  rely  on  the 
false  representations  and  promises  previously  made ; 
that  as  a  further  part  of  said  scheme,  the  defendant 
converted  said  food  and  food  products  immediately 
into  cash  by  selling  the  same,  keeping  the  proceeds 
for  his  own  use  and  benefit. 

On  or  about  the  23rd  day  of  November,  1954,  in 
the  District  of  Arizona,  the  defendant,  Benjamin 
B.  Hoffman,  for  the  purpose  of  executing  the  afore- 
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said  scheme  and  artifice  did,  by  interstate  wire, 
telephone  Long's  Date  Gardens  in  Pasadena,  Cali- 
fornia, and  ])lace  an  order  for  food  products,  viz., 
dates,  to  be  delivered  to  the  Acme  Distributing- 
Company,  Tempe,  Arizona,  and  in  furtherance  of 
said  scheme  did  makc^  the  fraudulent  representa- 
tions and  promises  as  aforesaid. 

Count  II. 
(18  U.S.C.A.  1343) 

The  Grand  Jury  realleges  all  of  the  allegations 
of  the  first  count  of  this  indictment,  except  those 
contained  in  the  last  paragraph  thereof. 

On  or  about  the  11th  day  of  October,  1954,  in  the 
District  of  Arizona,  the  defendant,  Benjamin  B. 
HotTman,  for  the  purpose  of  executing  the  afore- 
said scheme  and  artifice  did,  by  interstate  wire, 
telephone  C.  A.  Glass  Company  in  Los  Angeles, 
California,  and  place  an  order  for  food  products, 
viz.,  dates,  to  be  delivered  to  the  Acme  Distributing 
Company,  Tempe,  Arizona,  and  in  furtherance  of 
said  scheme  did  make  the  fraudulent  representa- 
tions and  promises  as  aforesaid. 

Count  III. 
(18  U.S.C.A.  1341) 

The  Grand  Jury  realleges  all  of  the  allegations 
of  the  first  count  of  this  indictment,  except  those 
contained  in  the  last  paragraph  thereof. 

On  or  about  the  13th  day  of  December,  1^)54,  in 
the  District  of  Arizona,  the  defendant,  Benjamin 
B.  Hoffman,  for  the  purpose  of  executin.g  the  afoi'c^- 
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said  scheme  and  artifice,  placed  or  caused  to  be 
placed  in  an  authorized  depository  for  mail  matter 
at  Phoenix,  Arizona,  to  be  sent  and  to  be  delivered 
by  the  Postal  Establishment  of  the  United  States, 
a  certain  writing  enclosed  in  a  postpaid  envelope 
addressed  to  Long's  Date  Gardens,  2600  Foothill 
Boulevard,  Pasadena,  California,  to  wit,  cashier's 
check  No.  27792,  issued  by  the  Valley  National 
Bank,  Phoenix,  Arizona,  December  12,  1954,  pay- 
able to  the  order  of  Long's  Date  Gardens  in  the 
amount  of  $500. 

Count  IV. 
(18  U.S.C.A.  1343) 

The  Grand  Jury  realleges  all  of  the  allegations 
of  the  first  count  of  this  indictment,  except  those 
contained  in  the  last  paragraph  thereof. 

On  or  about  the  14th  day  of  June,  1954,  in  the 
District  of  Arizona,  the  defendant,  Benjamin  B. 
Hoffman,  for  the  purpose  of  executing  the  afore- 
said scheme  and  artifice  did,  by  interstate  wire, 
telephone  Grant  -  Whitman  Company,  Spokane, 
Washington,  and  place  an  order  for  food  products, 
viz.,  canned  salmon,  to  be  delivered  to  the  Acme 
Distributing  Company,  Tempe,  Arizona,  and  in 
furtherance  of  said  scheme  did  make  the  fraudulent 
representations  and  promises  as  aforesaid. 

Count  V. 
(18  U.S.C.A.  1343) 

The  Grand  Jury  realleges  all  of  the  allegations 
of  the  first  count  of  this  indictment,  except  those 
contained  in  the  last  paragraph  thereof. 
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On  or  about  the  22nd  day  of  May,  19e')4,  in  the 
District  of  Arizona,  the  defendant,  Benjamin  1>. 
Hoffman,  for  the  purpose  of  executing  the  afore- 
said scheme  and  artifice  did,  by  interstate*  wii-e, 
telephone  Shurtz  Produce  Company,  Hutchinson, 
Kansas,  and  place  an  order  for  food  products,  viz., 
dressed  poultry,  to  be  delivered  to  the  Acme  Dis- 
tributing Company,  Tempe,  Arizona,  and  in  fur- 
therance of  said  scheme  did  make  the  fraudulent 
representations  and  promises  as  aforesaid. 

Count  VI. 
(18  U.S.C.A.  1343) 

The  Grand  Jury  realleges  all  of  the  allegations 
of  the  first  count  of  this  indictment,  except  those 
contained  in  the  last  paragraph  thereof. 

On  or  about  the  10th  day  of  May,  1954,  in  the 
District  of  Arizona,  the  defendant,  Benjamin  B. 
Hoffman,  for  the  purpose  of  executing  the  afore- 
said scheme  and  artifice  did,  by  interstate  wire, 
telephone  Poletti  Sausage  Comi)any  in  San  Fran- 
cisco, California,  and  place  an  order  for  food  prod- 
ucts, ^dz.,  sausage,  to  be  delivered  to  the  Acme 
Distributing  Company,  Tempe,  Arizona,  and  in 
furtherance  of  said  scheme  did  make  the  fraudulent 
representations  and  promises  as  aforesaid. 

Count  VIT. 
(18  U.S.C.A.  1343) 

The  Grand  Jury  realleges  all  of  the  allegations 
of  the  first  count  of  this  indictment,  except  those 
contained  in  the  last  paragraph  thereof. 
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On  or  about  the  31st  day  of  August,  1953,  in  the 
District  of  Arizona,  the  defendant,  Benjamin  B. 
Hoffman,  for  the  purpose  of  executing  the  afore- 
said scheme  and  artifice  did,  by  interstate  wire, 
telephone  R.  O.  Kelley  Cannery  at  Midville, 
Georgia,  and  place  an  order  for  food  products, 
viz.,  canned  peas,  to  be  delivered  to  the  Hoffman 
Wholesale  Grocery,  Tucson,  Arizona,  and  in  fur- 
therance of  said  scheme  did  make  the  fraudulent 
representations  and  promises  as  aforesaid. 

Count  VIII. 
(18  U.S.C.A.  1341) 

The  Grand  Jury  realleges  all  of  the  allegations 
of  the  first  count  of  this  indictment,  except  those 
contained  in  the  last  paragraph  thereof. 

On  or  about  the  24th  day  of  August,  1953,  in  the 
District  of  Arizona,  the  defendant,  Benjamin  B. 
Hoffman,  for  the  purpose  of  executing  the  afore- 
said scheme  and  artifice,  placed  or  caused  to  be 
placed  in  an  authorized  depository  for  mail  matter 
at  Tucson,  Arizona,  to  be  sent  and  to  be  delivered 
by  the  Postal  Establishment  of  the  United  States, 
a  certain  writing  enclosed  in  a  postpaid  envelope 
addressed  to  the  R.  O.  Kelley  Cannery,  P.  O.  Box 
175,  Midville,  Georgia,  to  wit,  a  request  for  samples, 
and  promising  further  contact  with  a  view  to 
placing  an  order  for  merchandise. 
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Count  IX. 
(18  U.S.C.A.  1341) 

The  Grand  Jury  realleges  all  of  the  allegations 
of  the  first  count  of  this  indictment,  except  those 
contained  in  the  last  paragraph  thereof. 

On  or  about  the  13th  day  of  August,  1953,  in  the 
District  of  Arizona,  the  defendant,  Benjamin  B. 
Hoffman,  for  the  purpose  of  executing  the  afore- 
said scheme  and  artifice,  placed  or  caused  to  be 
placed  in  an  authorized  depository  for  mail  matter 
at  Tucson,  Arizona,  to  ])e  sent  and  to  be  delivered 
by  the  Postal  Establishment  of  the  United  States, 
a  certain  WT^iting  enclosed  in  a  postpaid  envelope 
addressed  to  Hay  ward's  Special  Products  Company, 
Hohen  Solms,  Louisiana,  to  ^^dt,  a  confirmation  of 
an  order  for  merchandise  placed  via  long  distance 
telephone. 

Count  X. 
(18  U.S.C.A.  1343) 

The  Grand  Jury  realleges  all  of  the  allegations 
of  the  first  count  of  this  indictment,  except  those 
contained  in  the  last  paragraph  thereof. 

On  or  about  the  13th  day  of  August,  1954,  in  the 
District  of  Arizona,  the  defendant,  Benjamin  B. 
Hoffman,  for  the  purpose  of  executing  the  afore- 
said scheme  and  artifice  did,  by  interstate  wii-e, 
telephone  Hayward's  Special  Products  Company, 
Hohen  Solms,  Louisiana,  and  place  an  order  for 
food  j)roducts,  viz.,  fruit  preserves,  to  be  delivered 
to  the  Hoffman  Wholesale  Grocery,  Tucson,  Ari- 
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zona,  and  in  furtherance  of  said  scheme  did  make 
the  fraudulent  representations  and  promises  as 
aforesaid. 

Count  XI. 
(18  U.S.C.A.  1343) 

The  Grand  Jur}^  realleges  all  of  the  allegations 
of  the  first  count  of  this  indictment,  except  those 
contained  in  the  last  paragraph  thereof. 

On  or  about  the  29th  day  of  May,  1953,  in  the 
District  of  Arizona,  the  defendant,  Benjamin  B. 
Hoffman,  for  the  purpose  of  executing  the  afore- 
said scheme  and  artifice  did,  by  interstate  wire, 
telephone  T.  L.  Brice  Company,  Sherman,  Texas, 
and  place  an  order  for  food  products,  viz.,  pickles, 
to  be  delivered  to  the  Hoffman  Wholesale  Grocery, 
Tucson,  Arizona,  and  in  furtherance  of  said  scheme 
did  make  the  fraudulent  representations  and  prom- 
ises as  aforesaid. 

A  True  Bill. 

/s/  [Indistinguishable], 
Foreman. 

/s/  JACK  D.  H.  HAYS, 

United  States  Attorney. 

[Endorsed] :     Filed  October  26,  1955. 
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[Title  of  District  Court  and  Cause.] 

MOTION  TO  DISMISS  AND 
NOTICE  OF  MOTION 

Motion  to  Dismiss 

The  defendant  moves  to  dismiss  tlu^  indictment 
and  each  Count  thereof  on  the  ground  that  each 
Count  is  fatally  defective  in  that  it  does  not  state 
facts  sufficient  to  constitute  an  offense  against  the 
United  States. 

LOUIS  B.  WHITNEY, 
LORETTA  WHITNEY, 
PAUL  W.  LA  PR ADE ; 

By  /s/  LOUIS  B.  WHITNEY, 

Attorneys  for  Defendant. 

Notice  of  Motion 

To:  United  States  of  America,  Plaintiff,  and  Jack 
D.  H.  Hays,  Esq.,  United  States  Attorney, 
Plaintiff's  Attorney: 

Please  Take  Notice  that  upon  the  indictment 
herein  in  the  above-entitled  and  numbered  cause, 
and  upon  the  Points  and  Authorities  herewith 
served  upon  you,  the  undersigned  will  move  this 
Court  on  and  at  the  next  regular  Law  and  Motion 
Calendar  of  this  Court,  in  the  United  States  Court 
House,  Phoenix,  Arizona,  at  10:00  oV-Iock  a.m.,  in 
the  forenoon  of  said  day,  or  as  soon  thei'(^after  as 
counsel  can  be  heard,  for  an  order  dismissing  the 
indictment  and  each  Count  thereof. 
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Dated  ISTovember  21st,  1955. 

LOUIS  B.  WHITNEY, 
LORETTA  WHITNEY, 
PAUL  W.  LA  PRADE ; 

By  /s/  LOUIS  B.  WHITNEY, 

Attorneys  for  Defendant. 

Service  of  copy  acknowledged. 
[Endorsed]:     Filed  November  21,  1955. 


[Title  of  District  Court  and  Cause.] 

MINUTE  ENTRY  OF  MONDAY,  NOV.  28,  1955 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  Presiding. 

This  case  is  now  called  for  arraignment  and  for 
hearing  on  Motion  to  Dismiss.  The  defendant  is 
present  in  person  with  his  counsel,  Louis  B.  Whit- 
ney, Esq.  On  motion  of  William  A.  Holohan,  Esq., 
Assistant  United  States  Attorney, 

It  Is  Ordered  that  the  Government  is  allowed  5 
days  to  file  memorandum  in  opposition  to  Motion 
to  Dismiss  and  that  said  motion  be  set  for  hearing 
December  5,  1955,  at  10:00  o'clock  a.m.  The  defend- 
ant is  now  arraigned.  The  defendant  waives  the 
reading  of  the  indictment  and  a  copy  thereof  is 
given  to  him  and  he  is  called  upon  to  plead.  The 
defendant's  plea  is  not  guilty,  which  plea  is  entered. 
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It  Is  Ordered  that  this  case  is  passed  for  trial 
setting  and  that  the  defendant  is  allowed  10  days 
after  ruling  on  motion  to  dismiss  to  move  for  Bill 
of  Particulars. 


[Title  of  District  Court  and  Cause.] 

MINUTE  ENTRY  OF  FRIDAY,  DEC.  30,  1955 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  Presiding. 

It  Is  Ordered  that  Defendant's  Motion  to  Dismiss 
the  Indictment  and  each  count  thereof  is  denied. 


[Title  of  District  Coui*t  and  Cause.] 

BILL  OF  PARTICULARS 

Comes  Now  the  Laiited  States  of  America,  by 
Jack  D.  H.  Hays,  L^nited  States  Attorney  for  the 
District  of  Arizona,  and  pursuant  to  the  position 
taken  in  its  Memorandum  in  Opposition  to  defend- 
ant's Motion  for  a  Bill  of  Particulars,  provides  the 
following  information: 

The  following  tabulation  includes  the  name  and 
address  of  each  person,  firm  and  company  included 
in  the  phrase  persons,  firms  and  companies  as  used 
in  line  17  and  line  20  of  the  first  count  of  the  in- 
dictment and  the  corresponding  lines  of  each  count 
thereafter.  Included  also  are  the  food  and  food 
products  ordered  by  the  defendant  and  the  names 
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of  the  persons  who  received  the  telephonic  commu- 
nications from  the  defendant. 

Company 

Couroy  Coffee, 

1328  McGee, 

Kansas  City,  Missouri 

Item:  Coffee 

Person  phoned :  Ralph  Clark 

Hay  ward's  Special  Products, 
P.  O.  Box  2, 

Hohen  Solms,  Louisiana 

Item:  Preserves 

Person  phoned :  W.  C.  Hay  ward,  Sr. 

Forest  H.  Johnson  Company, 
711  Second  Avenue, 
Seattle,  Washington 

Item:   Canned  Sea  Food 
Person  phoned :  Edi  A.  Olund 

T.  L.  Brice  Company, 
Sherman,  Texas 

Item:  Pickles 

Person  phoned :  Ted  S.  Brice 

River  Rest  Farms, 
Shawnee,  Oklahoma 

Item:  Turkeys 

Person  phoned :  Ray  Ferguson 
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Company 

Duncan  Coffee  Company, 
Houston,  Texas 
Item:   Coffee 

Persons  phoned:    Ben  Ball   and  John  H. 
Duncan 

Stewart's  Animal  Food  Co., 
2618  Spragiie, 
Spokane,  Washington 

Item :  Dog  Food 

Person  phoned:  E.  G.  Stewart 

Gavin  Bros., 

Coleman  Building, 

Seattle,  Washington,  and 

Grant- Whitman  Company, 

41  East  Gray, 

Spokane,  Washington 

Items:   Canned  Salmon  and  Crabmeat 
Person  phoned:   Jack  Ehlinger 

Long  Date  Gardens, 
2600  East  Foothill, 
Pasadena,  California 

Item:  Dates 

Person  phoned:  Mrs.  Lola  M.  Darling 

Shurtz  Produce  Company, 
Box  135, 
Hutchinson,  Kansas 

Item:  Poultry 

Person  phoned :  H.  B.  Shurtz 
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Company 

C.  A.  Glass  Company, 

701  East  7th, 

Los  Angeles,  California 

Item:  Dates 

Person  phoned :  John  L.  Glass 

R.  O.  Kelley  Cannery, 
P.  O.  Box  175, 
Midville,  Georgia 

Item:  Peas 

Person  phoned :  R.  O.  Kelley 

Poletti  Sausage  Company, 

428  Pacific, 

San  Francisco,  California 

Item:  Meat  Products  (Sausage) 
Person  phoned :  John  Poletti 

Booth  Fisheries, 

309  West  Jackson  Blvd., 

Chicago,  Illinois 

Item:  Shrimp 

Person  phoned :  Jack  Harding 

/s/  JACK  D.  H.  HAYS, 

United  States  Attorney. 

[Endorsed] :     Filed  February  20,  1956. 


United  States  of  Atnerica  17 

[Title  of  District  Court  and  Cause.] 

MINUTE  ENTRY  OP  FRIDAY,  SEPT.  21,  1956 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  Presiding. 

The  Government  rests. 

At  11:35  o'clock  a.m.,  the  jury  is  admonished  and 
excused  until  1:30  o'clock  p.m. 

At  the  close  of  the  Government's  case,  Paul  La 
Prade,  Esq.,  counsel  for  the  defendant,  moves  for 
judgment  of  acquittal  on  each  and  every  count  of 
the  indictment  and  states  his  grounds  therefor. 

It  Is  Ordered  that  said  Motion  for  Judgment  of 
Acquittal  is  denied. 

At  11:45  o'clock  a.m..  It  Is  Ordered  that  the  fur- 
ther trial  of  this  case  is  continued  to  1:30  o'clock 
p.m. 

Subsequently,  at  1:30  o'clock  p.m.,  the  jury,  the 
defendant  and  counsel  are  all  present  pursuant  to 
recess  and  further  proceedings  of  trial  are  had  as 
follows : 

The  defendant  rests. 

The  jury  is  admonished  by  the  court  and  excluded 
from  the  court  room. 

At  the  close  of  all  the  evidence,  Louis  B.  Whit- 
ney, Esq.,  counsel  for  the  defendant,  moves  to  dis- 
miss the  indictment  and  states  his  gi'ounds  therefor, 
and  it  is  ordered  that  said  motion  to  dismiss  is 
denied. 
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Said  counsel  for  the  defendant  moves  for  judg- 
ment of  acquittal  on  each  and  every  count  of  the 
indictment  and  states  his  grounds  therefor,  and  it  is 
ordered  that  said  motion  for  Judgment  of  acquittal 
is  denied. 


[Title  of  District  Court  and  Cause.] 

VERDICT 

We,  the  Jury,  duly  empaneled  and  sworn  in  the 
above-entitled  action,  upon  our  oaths,  do  find  the 
defendant,  Benjamin  B.  Hoffman,  guilty  as  charged 
in  count  1;  guilty  as  charged  in  count  2;  guilty  as 
charged  in  count  3;  guilty  as  charged  in  count  4; 
guilty  as  charged  in  count  5;  guilty  as  charged  in 
count  7;  guilty  as  charged  in  count  8;  guilty  as 
charged  in  count  9;  guilty  as  charged  in  count  10; 
guilty  as  charged  in  count  11. 

/s/  JAMES  R.  CARTER, 
Foreman. 

[Endorsed] :     Filed  September  24,  1956. 


[Title  of  District  Court  and  Cause.] 

MOTION  IN  ARREST  OF  JUDGMENT 

Defendant  moves  the  Court  to  arrest  the  judg- 
ment for  the  following  reasons : 

1.    The  indictment  does  not  state  facts  sufficient 
to  constitute  an  offense  against  the  United  States, 
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in  particular,  the  indictment  does  not  allege  that 
the  scheme  to  defraud  was  a  continuing  scheme  up 
to  and  including  the  dates  that  the  phone  calls  and 
letters  were  alleged  to  have  been  placed  or  mailed. 

WHITNEY  &  LA  PRADE ; 

By  /s/  LOUIS  B.  WHITNEY, 

Attorneys  for  Defendant. 

Receipt  of  copy  acknowledged. 
[Endorsed]  :     Filed  October  5,  1956. 


[Title  of  District  Court  and  Cause.] 

MOTION  FOR  NEW  TRIAL 

The  defendant  moves  the  Court  to  grant  him  a 
new  trial  for  the  following  reasons: 

1.  The  Court  erred  in  denying  defendant's  mo- 
tion for  acquittal  made  at  the  conclusion  of  the 
evidence. 

2.  The  verdict  is  contrary  to  the  weight  of  the 
eWdence. 

3.  The  verdict  is  not  supported  by  substantial 
evidence. 

4.  The  Coui-t  erred  in  admitting  testimony  of 
the  following  witnesses,  to  which  proper  objections 
were  duly  made: 

Lola  M.  Darling 
Mr.  Pritchett 
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T.  S.  Bryce 
Herman  Creole 
Rulan  Goodman 
John  E.  Doyle 
R.  O.  Kelly 
T.  J.  Gavin 
Jack  EHinger 
W.  C.  Hayward 
H.  B.  Shurtz 
John  L.  Glass 

WHITNEY  &  LA  PRADE ; 

By  /s/  LOUIS  B.  WHITNEY, 

Attorneys  for  Defendant. 


MOTION  IN  SUPPORT  OP  MOTION 
FOR  NEW  TRIAL 

There  is  no  substantial  evidence  to  support  the 
verdict  in  this  case  for  the  reasons  that  the  evidence 
is  lacking  that  the  defendant  made  the  representa- 
tions charged  in  each  and  every  count  of  the  indict- 
ment (excluding  Count  VI,  which  was  dismissed), 
because  there  was  no  testimony  that  the  defendant 
represented  that  he  had  a  good  credit  rating  and 
that  the  goods  ordered  would  be  paid  for  promptly 
in  full,  or  that  the  Acme  Distributing  Company  or 
the  Hoffman  Wholesale  Grocery  Company  ^^was  an 
active  and  responsible  business  concern."  If  the 
representations  were  not  made  as  charged  in  the 
indictment,  then  there  is  no  evidence  to  support  the 
scheme. 
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As  to  the  mail  counts,  i.e.,  Counts  I,  III,  VTTI 
and  IX,  the  representations  do  not  ap])eai'  in  any 
of  the  correspondence  mailed  by  Hoffman. 

With  reference  to  the  other  counts  concerninc;  the 
tele])hone  calls,  each  of  those  counts  is  followed  by 
the  wording,  *^and  in  furtherance  of  said  scheme 
did  make  the  fraudulent  representations  and  prom- 
ises as  aforesaid."  This  means  to  us  that  on  each 
telephone  conversation  the  defendant  must  have 
made  the  ^^  fraudulent  representations  and  promises 
as  aforesaid,''  or  there  is  an  entire  failure  of  proof. 
This  last  quotation  on  the  telephone  counts  the 
writer  does  not  remember  seeing  in  any  other  in- 
dictment, i.e.,  in  that  part  of  the  indictment  stating 
the  gist  of  the  offense. 

We  respectfully  submit  that  for  the  reasons  given 
a  new  trial  should  be  granted,  or  in  the  alternative, 
our  motion  for  judgment  of  acquittal  on  the  mail 
counts  and  on  the  wire  counts  should  be  granted. 

Respectfully, 

WHITNEY  &  LA  PRADE; 

By  /s/  LOUIS  B.  WHITNEY, 

Attorneys  for  Defendant. 

[Endorsed]  :     Piled  October  5,  1956. 
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[Title  of  District  Court  and  Cause.] 

MINUTE  ENTRY  OF  MONDAY,  OCT.  8,  1956 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  Presiding. 

This  case  comes  on  regularly  for  sentence  this 
day.  William  Eubank,  Esq.,  Assistant  United  States 
Attorney,  is  present  for  the  Government.  The  de- 
fendant is  present  in  person  with  his  counsel,  Louis 
B.  Whitney,  Esq.,  and  submits  Motion  in  Arrest  of 
Judgment,  and 

It  Is  Ordered  that  Motion  in  Arrest  of  Judgment 
is  denied. 

Defendant's  Motion  for  New  Trial  is  argued  by 
counsel. 

It  Is  Ordered  that  said  Motion  for  New  Trial  is 
denied. 

The  defendant  is  now  afforded  an  opportunity  to 
make  a  statement  in  his  own  behalf  and  to  present 
any  information  in  mitigation  of  punishment.  There- 
upon, the  court  finds  that  no  legal  cause  appears 
why  judgment  should  not  now  be  imposed  and  ren- 
ders judgment  as  follows: 
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In  the  United  States  District  Court 
for  the  District  of  Arizona 


No.  C-]  3,999— Phoenix 
UNITED  STATES  OF  xVMERICA, 

vs. 
BENJAMIN  B.  HOFFMAN, 


Plaintiff, 


Defendant. 

JUDGMENT  AND  COMMITMENT 

On  this  8th  day  of  October,  1956,  at  Phoenix, 
Arizona,  came  the  attorney  for  the  Government,  and 
the  defendant  appeared  in  person  and  by  counsel. 

It  Is  Adjudged  that  the  defendant  has  been  con- 
victed upon  his  plea  of  not  guilty  and  a  verdict  of 
gTiilty  of  the  oifense  of  violating  Title  18,  Section 
1341,  United  States  Code  (using  mails  to  promote 
fraud),  as  charged  in  Counts  3,  8  and  9  of  the  in- 
dictment, and  Title  18,  Section  1343,  United  States 
Code  (fraud  by  interstate  wire),  as  charged  in 
Counts  1,  2,  4,  5,  7,  10  and  11  of  the  indictment. 

The  Court  having  asked  the  defendant  whether 
lie  has  anything  to  say  why  judgment  should  not 
be  pronounced,  and  no  sufficient  cause  to  the  con- 
trary being  shown  or  appearing  to  the  Court,  It  Is 
Adjudged  that  the  defendant  is  guilty  as  charged 
and  convicted. 

It  Is  Adjudged  that  the  defendant  is  hereby  com- 
mitted to  the  custody  of  the  Attorney  General  or 
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his  authorized  representative  for  imprisonment  for 
a  period  of  five  (5)  years  on  each  of  said  Counts 
1,  2,  3,  4,  5,  7,  8,  9,  10  and  11,  these  sentences  to 
run  concurrently. 

It  Is  Ordered  that  the  Clerk  deliver  a  certified 
copy  of  this  judgment  and  commitment  to  the 
United  States  Marshal  or  other  qualified  officer  and 
that  the  copy  serve  as  the  commitment  of  the  de- 
fendant. 

/s/  DAVE  W.  LING, 

United  States  District  Judge. 

[Endorsed] :     Filed  and  docketed  October  8,  1956. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Name  and  address  of  appellant:  Benjamin  B. 
Hoffman,  Phoenix,  Arizona. 

Names  and  address  of  appellant's  attorneys: 
Louis  B.  Whitney  and  Paul  W.  La  Prade,  810 
Luhrs  Tower,  Phoenix,  Arizona. 

Offense:  Mail  fraud;  fraud  by  interstate  wire — 
violation  of  18  U.S.C.A.  1341  and  1343. 

Concise  statement  of  judgment  or  order,  giving 
date,  and  any  sentence:  Five  (5)  years  on  each  of 
ten  (10)  counts  to  run  concurrently;  date  of  sen- 
tence, October  8,  1956. 

Name  of  institution  where  now  confined,  if  not 
on  bail :  In  custody  of  the  Attorney  General  of  the 
United  States;  do  not  know  name  of  institution. 
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I,  the  above-named  appellant,  hereby  appeal  to 
the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  from  the  above-stated  jud^^ment  dated  Octo- 
ber 8,  1956. 

Dated:  October  18,  1956. 

/s/  LOUIS  B.  WHITNEY, 

Attorney  for  Appellant ; 

/s/  PAUL  W.  LA  PRADE, 

Attorney  for  Appellant. 

[Endorsed] :     Filed  October  18,  1956. 


In  the  United  States  District  Court 
for  the  District  of  Arizona 

No.  C-13,999 
UNITED  STATES  OF  AMERICA, 


vs. 
BENJAMIN  B.  HOFFMAN, 

Present : 


Plaintiff, 


Defendant. 


JACK  D.  H.  HAYS, 

U.  S.  District  Attorney,  by 
WILLIAM  E.  EUBANK, 

Appeared  on  Behalf  of  the  Plaintiff. 

LOUIS  B.  WHITNEY  and 
PAUL  W.  LA  PRADE 

Appoarc^d  on  Behalf  of  Defendant. 
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Proceedings 
September  18,  1956—10  A.M. 

The  Clerk :  Case  Number  C-13,999,  United  States 
of  America,  Plaintiff,  versus  Benjamin  B.  Hoffman, 
Defendant,  for  trial. 

Mr.  Eubank:     Plaintiff  is  ready,  your  Honor. 

Mr.  Whitney:     Defendant  is  ready. 

The  Court :  Call  the  names  of  28  jurors.  As  your 
names  are  called,  come  forward,  please. 

(Thereupon  the  Jury  was  duly  impaneled  and 
sworn  to  try  the  issues  of  the  case.) 

Mr.  Whitney:  If  your  Honor  please,  I  would 
like  to  have  the  witnesses  put  under  the  Rule. 

Mr.  Eubank :  Your  Honor,  some  of  our  witnesses 
are  not  to  arrive  until  tomorrow  morning. 

The  Court :  All  right,  you  will  watch  to  see  that 
your  witnesses  remain  out  of  the  courtroom.  Call 
up  now  whoever  is  present. 

(Witnesses  present  were  sworn  and  excluded 
from  courtroom.) 

The  Court:  All  witnesses  will  be  required  to  re- 
main out  of  the  courtroom  during  the  course  of  the 
trial. 

Mr.  Eubank:  Your  Honor,  I  request  that  Mr. 
Tyer,  postal  inspector,  be  allowed  to  remain. 

The  Court:    All  right. 

Mr.  Eubank:  And  also  Mr.  Lyn  Bedford  of  the 
F.B.I. 


i 
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The  Court:     All  right.  [2*] 

Do  you  want  to  make  an  opening  statement? 

Mr.  Eubank:     Yes. 

The  Court :     You  may  proceed. 

Mr.  Eubank:  May  it  please  the  Court,  Ladies 
and  Gentlemen  of  the  Jury: 

Probably  the  one  thing  Mr.  Whitney  and  I  will 
agi*ee  upon  today  is  that  this  case  will  not  be  proved 
in  the  newspapers,  but  in  this  room.  It  is  our  duty 
to  prove  it  beyond  a  reasonal>le  doubt.  If  we  don't 
prove  it  that  way,  he  should  not  be  convicted. 

We  have  in  the  Indictment  eleven  counts  against 
Mr.  Ben  B.  Hoffman.  He  is  charged  with  a  viola- 
tion of  two  law^s,  a  synthesis  of  which  I  would  like 
to  read  now,  just  to  solidify  the  two  points  we  are 
going  after  here.  Both  of  these  law^s  are  under  the 
general  section  called  Mail  Fraud. 

The  first  one  is  Title  18  of  the  United  States 
Code,  Section  1341,  and  it  is  entitled  also  Frauds 
and  Swindles. 

*^  Whoever,  having  devised  *  ^  *  any  scheme  or 
artifice  to  defraud,  or  for  obtaining  money  or  prop- 
erty by  means  of  false  or  fraudulent  pretenses, 
representations,  or  promises  ^  *  *  for  the  purpose 
of  executing  such  scheme  or  artifice  or  attempting 
so  to  do,  placed  in  any  post  office  or  authorized  de- 
pository for  mail  matter,  any  matter  or  thing  what- 
ever to  be  sent  or  delivered  by  the  Post  Office  [3] 
Department  *  *  *  shall  be  fined  *  *  *'' 

And  then  the  penalty.  That  is  1341,  dealing  with 
placing  anything  in  the  mails  having  to  do  with  the 

*Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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furtherance  of  this  scheme  or  artifice  to  defraud. 

Now,  Title  18,  United  States  Code,  1343,  is  also 
under  this  general  category,  Mail  Fraud,  and  it  is 
entitled  Fraud  by  Wire,  Radio,  or  Television.  It 
has  to  do  with  interstate  wire.  Generally,  it  reads 
as  follows: 

''Whoever,  having  devised  or  intending  to  devise 
any  scheme  or  artifice  to  defraud,  or  for  obtaining 
money  or  property  by  means  of  false  or  fraudulent 
pretenses,  representations,  or  promises,  transmits 
or  causes  to  be  transmitted  by  means  of  interstate 
wire,  radio  or  television  communication  -  *  "^  for 
the  purpose  of  executing  such  scheme  or  artifice, 
shall  be  fined  *  *  ^" 

There  are  two  mains  elements  we  are  going  to 
have  to  prove  probably  today  and  tomorrow,  and 
one  of  those  elements  is  the  fact  that  the  mails  and 
the  telephone  were  used  to  further  this  scheme  to 
defraud.  The  other  element  Avould  be  that  there 
was  a  scheme  in  Mr.  Ben  B.  Hoffman's  own  mind, 
because  if  there  was  no  scheme,  obviously,  he  can't 
be  guilty  of  this  thing. 

The  scheme  is  subjective.  We  can't  take  out  his 
brain  and  hold  it  up,  so  we  are  going  to  prove  that 
he  was  [4]  guilty  of  contemplating  this  scheme  by 
circumstantial  evidence. 

We  intend  to  show  that  Ben  B.  Hoffman  main- 
tained two  front  companies  at  three  locations.  He 
maintained  a  front  company  at  Tempe,  and  one  at 
Mesa.   He  maintained  a  front  company  at  Tucson. 

The  name  of  the  front  companies  at  Tempe  and 
Mesa  was  The  Acme  Distributing  Company.    The 
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front  company  at  Tncson  was  Ben  B.  Hoffman 
Wholesale  Grocers. 

We  will  produce  witnesses  to  show  that  these 
offices  had  a  few  pieces  of  furniture  in  them,  but 
wore  not  the  vigorous  type  of  office  that  you  would 
expect  a  person  dealing  in  this  tyjje  of  high  finance, 
a  person  dealing  with  wholesale  grocers  all  around 
the  United  States. 

We  will  shovx'  that  by  the  use  of  the  mails,  and 
mainly  by  the  use  of  telephone  communication,  and 
quite  often  collect  telephone  communication,  that 
Mr.  Hoffman  would  approach  these  people,  ne^er 
personally,  but  always  long  distance,  collect  tele- 
phone, or  by  letter.  That  when  he  would  make  this 
contact,  that  he  knew  a  gTcat  deal  about  the  par- 
ticular business  that  these  people  were  in,  that  be- 
cause of  his  knowledge  and  the  fact  that  he  knew 
other  people  in  the  field,  that  they  extended  credit 
in  the  usual  terms  of  business.  That  no  payments 
w^ere  made  in  the  great  amount  of  instances.  There 
were  several  i)ayments  made  of  very  small  amounts 
on  total  bills.  [5] 

We  expect  to  use  that  to  prove  that  these  were 
lulling  attempts,  and  by  lulling  attempts  we  mean 
where  a  bill  has  accumulated,  and  no  further  mvv- 
chandise  will  be  shipped  unless  payment  has  been 
made  that  a  small  amount  of  money  was  paid  on 
the  bill,  so  that  further  shipments  would  be  made, 
and  that  the  shipments  that  did  follow  what  we  call 
the  lulling  attempt  were  actually  much  gi^eater  in 
value  than  the  amount  of  money  that  was  paid  on 
the  account. 
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Now,  we  will  attempt  to  prove,  or  we  will  prove 
that  these  shipments  were  made  into  the  Phoenix 
area,  and  that  they  were  picked  up  usually  by  Mr. 
Hoffman,  that  in  several  instances  they  were  sold 
within  a  few  days  after  the  shipment  was  received, 
and  that  when  that  shipment  was  sold  that  the  ship- 
ment was  sold  for  a  lesser  amount  than  the  amount 
of  the  invoice  and  the  amount  that  our  people  con- 
tracted with  him. 

In  other  words,  we  will  show  that  he  took  this 
merchandise  when  he  got  it  in  his  possession,  and 
almost  immediately  took  it  out  and  disposed  of  it 
for  prices  less  than  it  would  have  cost  him  if  he 
were  on  the  level  as  a  business  man. 

The  problem  of  a  case  like  this  is  that  we  have 
to  resurrect  this  stage  play.  We  are  going  to  parade 
many  actors  over  that  witness  stand.  They  are  the 
only  means,  they,  testifying  directly  to  their  sensory 
impressions  are  the  only  [6]  means  that  we  have  to 
recreate  the  scenes  and  the  incidents  that  happened. 

Consequently,  in  a  case  of  this  type  there  is  an 
element  of  disorganization,  for  the  very  reason  that 
there  are  so  many  small  pieces  of  circumstantial 
e^ddence  to  come  in. 

I  think  you  will  find  it  interesting,  though,  to 
attempt  in  your  own  mind,  with  the  preliminary 
remarks  I  have  made  here  this  morning,  to  attempt 
to  see  where  these  cogs  fit  in.  When  I  have  com- 
pletely presented  my  case,  and  the  defendant  has 
completely  presented  his  case,  we  will  give  you 
closing  argiunent,  at  which  time  I  will  attempt  to 
draw  this  multitude  of  testimony  together,  so  that 
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it  shall  actually  paint  for  you  a  full  picture,  just 
like  a  puzzle,  and  all  these  pieces  supposedly  will 
be  in  place. 

Thank  you. 

The  Court:  Do  you  want  to  make  a  statement 
at  this  time? 

Mr.  Whitney :     Yes,  your  Honor. 

The  Court:     All  right. 

Mr.  Whitney:  If  the  Court  pleases,  Ladies  and 
Gentlemen  of  the  Jury: 

The  United  States  attorney  made  a  statement  as 
to  what  he  intends  to  prove,  at  least  Avhat  he  says 
he  is  going  to  attempt  to  prove. 

He  did  not  read  the  part  of  the  Indictment  [7] 
setting  forth  the  so-called  scheme  to  defraud. 

Count  I  of  the  Indictment  sets  forth  the  alleged 
scheme.  That  is  carried  forward  in  each  of  the 
other  ten  counts  to  this  indictment,  some  of  which 
are  based  on  alleged  telephone  conversations,  and 
some  of  which  are  based  upon  alleged  use  of  the 
mails,  with  the  purpose  of  executing  the  fraud,  the 
fraud  charged  here. 

The  Indictment,  in  Count  I,  insofar  as  the  alleged 
scheme  is  concerned,  says : 

^^On  or  about  the  29th  day  of  May,  1953,  Ben- 
jamin B.  Hoffman,  hereinafter  called  the  defendant, 
devised  a  scheme  to  obtain  money  and  property  by 
means  of  false  and  fraudulent  pretenses,  represen- 
tations and  promises;  that  the  scheme  so  devised 
was  substantially  as  follows:  The  defendant  used 
the  names  of  two  companies,  the  Hoffman  Whole- 
sale Grocery  and  the  Acme  Distributing  Company, 
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to  place  orders  outside  the  State  and  District  of 
Arizona,  on  open  account  with  various  persons, 
firms  and  companies,  dealing  in  food  and  food 
products,  and  in  placing  the  said  orders  the  defend- 
ant represented  that  the  Hoffman  Wholesale  Gro- 
cery or  the  Acme  Distributing  Company  was  an 
active  and  responsible  business  concern,  within  the 
State  of  Arizona,  with  good  credit  rating  and  that 
the  goods  ordered  would  be  paid  for  promptly  in 
full;  that  the  aforesaid  representations  [8]  and 
promises  were  made  to  induce  the  persons,  firms, 
and  companies  receiving  them  to  ship  their  mer- 
chandise to  the  defendant  on  credit;  that  the  de- 
fendant well  knew  at  the  time  the  aforesaid 
representations  and  promises  were  made  that  the 
Hoffman  Wholesale  Grocery  and  the  Acme  Dis- 
tributing Company  were,  in  fact,  not  active  and 
responsible  business  concerns  in  the  State  of  Ari- 
zona, and  not  possessed  of  a  good  credit  rating,  l)ut 
in  truth  and  in  fact  said  companies  were  dummy 
business  organizations  with  only  nominal  assets  and 
created  by  the  defendant  to  accomplish  his  scheme ; 
and  that  the  defendant  further  knev/  that  the  goods 
ordered  and  shipped  to  the  Hoffman  Wholesale 
Grocery  and  the  Acme  Distributing  Company  would 
not  be  paid  for  promptly  in  full,  and  the  defendant 
did  not  intend  to  pay  for  said  food  and  food 
products  received,  except  to  make  token  payments 
to  induce  the  sellers  thereof  to  further  rely  on 
the  false  representations  and  promises  previously 

m  ade ; ' ' 

Now,  as  I  understand,  on  that  score  Mr.  Eubank 
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said  be  was  going'  to  attempt  to  prove  that  they 
made  these  token  payments  to  lull  these  people  into 
selling  them  other  merchandise,  which  they  did.  I 
want  you  to  be  very  careful  to  see  that  that  hap- 
pened. 

" that  as  a  further  part  of  said  scheme,  the 

defendant  converted  said  food  and  food  products 
immediately  into  [9]  cash  by  selling  the  same,  keep- 
ing the  proceeds  for  his  own  use  and  benefit. '^ 

Then  states  what  is  known  as  the  gist  of  the 
offense,  which  is  the  telephone  conversation,  or  the 
mailing  of  the  letters,  as  the  case  may  be. 

This  crime  is  divided  into  two  parts.  One  with- 
out the  other  is  not  sufficient.  In  the  first  instance, 
they  must  prove  the  scheme  to  defraud  substantially 
as  laid  in  the  indictment.  If  they  prove  that  scheme 
and  they  do  not  prove  anything  else,  no  crime  has 
been  committed. 

But  they  have  got  to  further  prove  that  in  fur- 
therance of  said  scheme  that  he  either  mailed  the 
letter  charged  in  the  indictment,  or  made  the  tele- 
phone call  as  charged  in  the  indictment.  If  they 
fail  to  prove  the  scheme  and  they  prove  the  other 
part  \\dthout  the  scheme,  the  court  will  probably 
instruct  you  no  crime  was  committed. 

In  other  words,  there  are  two  elements  to  this, 
the  scheme  to  defraud,  and  the  mailing  of  the  letter 
and  the  telephone  call.  This  is  what  the  lawyers 
call  the  gist  of  the  offense,  that  is,  the  offense  itself, 
after  you  have  proved  the  scheme,  is  the  telephon- 
ing; the  scheme  itself  is  the  tele])honiim-,  but  tin  re 
must  be  a  sch'^me  upon  whir-li  tbev  base  the  main 
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telephone  conversation,  and  we  ask  that  you  watch 
the  testimony  carefully  to  see  that  it  is  proven  as 
laid  down  in  the  indictment,  and  as  stated  by  Mr. 
Eubank.  [10] 

Thank  you. 

The  Court :  We  will  have  our  morning  recess  at 
this  time.  During  the  recess,  you  are  not  to  discuss 
the  case  among  yourselves,  nor  permit  anyone  to 
discuss  it  with  you.  You  will  also  avoid  forming 
or  expressing  any  opinion  upon  any  subject  con- 
nected with  it. 

The  court  will  stand  at  recess  for  ten  minutes. 

(A  short  recess  was  had.) 

The  Court :     Call  your  first  witness. 
Mr.  Eubank:     I  call  Mrs.  Lola  M.  Long. 

LOLA  M.  LONG  DARLING 

called  as  a  witness  in  behalf  of  the  Government, 
having  been  first  duly  sworn,  testified  as  follows : 

Direct  Examination 
By  Mr.  Eubank: 

Q.     Your  name  is  Mrs.  Lola  M.  Long? 

A.  That  is  my  business  name.  My  married  name 
is  Darling  now. 

Mr.  Whitney:  At  this  time,  for  the  purpose  of 
the  record,  defendant  objects  to  any  evidence  being 
introduced  under  the  Indictment  in  this  case,  mainly 
upon  the  ground  that  the  Indictment  states  the 
scheme  was  devised  on  the  29th  of  May,  1953.  It 
doesn't  state  that  it  continues  to  the  filing-  of  the 
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indictment,   or  to  any  dat(^  whatsoever.    For  that 

reason,  [11]  I  think  it  fails  to  state  a  pnhlic  offense. 

The  Court:  Very  well.  Objection  overruled.  Go 
ahead. 

Q.  (By  Mr.  Eubank)  :  Your  real  name,  or  your 
j)resent  real  name  is  Lola  M.  Darling? 

A.    Yes. 

Q.     And  your  business  name  is  Lola  M.  Long? 

A.     Yes. 

Q.  You  are  the  owner  and  operator  of  Long's 
Date  Gardens?  A.     Yes. 

Q.     That  is  located  in  Pasadena,  California? 

A.    Yes. 

Q.  How  long  have  you  been  in  that  business, 
Mrs.  Darling?  A.     About  ten  years. 

Q.  Could  you  tell  the  Jury  why  you  also  use  the 
name  of  L.  M.  Long? 

A.  That  was  my  married  name  until  I  married 
in  April  of  1954,  so  I  just  carried  on  Long  as  my 
business  name. 

Q.  T  want  to  take  you  back  to  a  telephone 
call 

Do  you  recall  the  name  of  Acme  Distributing 
Company  of  Tempe?  A.     As  making  the  call  ? 

Q.     No,  do  you  recall  the  name?  A.     Yes. 

Q.     How  do  you  recall  that  name?  [12] 

A.  Well,  through  the  envelope  that  they  sent  me 
with  the  check  in. 

INfr.  Whitney:  Pardon  me,  T  didn't  ^i'\  tliat 
answer. 
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The  Witness:  By  the  name  of  the — from  the  en- 
velope with  the  check  that  they  sent  me. 

Q.  (By  Mr.  Eubank) :  What  was  the  check  sent 
to  you  for,  or  in  relation  to  what "? 

Mr.  Whitney:  If  the  Court  please,  I  object.  It 
isn't  the  best  evidence.   No  foundation  laid  for  that. 

The  Court:     All  right.   That  is  true. 

Q.  (By  Mr.  Eubank)  :  Prior  to  receiving  an 
envelope  with  the  name  of  Acme  Distributing  Com- 
pany, had  you  had  any  dealings  with  Acme  Distrib- 
uting Company  before  that  time  ?  A.     No. 

Q.  If  I  understand  your  testimony  correctl}^,  you 
received  a  letter  before  you  ever  received  any  tele- 
phone call? 

A.     No,  the  telephone  call  was  the  first. 

Q.  In  relation  to  a  telephone  call,  can  you  estab- 
lish the  date,  or  approximate  date  on  which  you 
received  a  telephone  call? 

A.  I  would  say  it  would  be  three  or  four  days 
before  the  shipment  that  was  sent  to  Acme  Distrib- 
uting Company,  which  was  about  November  24th,  I 
believe.  [13] 

Q.  Do  you  have  any  records,  or  are  there  any 
records,  business  records  that  would  help  you  iden- 
tify the  exact  date? 

A.  Well,  the  bills  of  lading  and  the  invoices  that 
I  kept. 

Q.  All  right.  In  relation  to  the  first  telephone 
call,  would  you  please  describe  that  to  the  jury? 

Mr.  Whitney:     If  the  Court  please,  I  object  to 
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that  on  the  grounds  no  foundation  has  been  laid  for 

that.  They  have  got  to  identify  the  caller. 

The  Court:  They  can't  do  it  all  at  once,  Mr. 
Whitney.  Go  ahead. 

Mr.  Whitney :     I  realize  that,  but  they  made 

The  Court:  All  right.  Objection  overruled.  You 
made  your  objection. 

Q.  (By  Mr.  Eubank) :  The  first  telephone  call, 
would  you  please  tell  the  name  of  the  person,  or  the 
way  they  identified  themselves? 

A.  They  identified  themselves  as  Acme  Distrib- 
uting Company  of  818  Apache,  either  boulevard  or 
street,  in  Tempe,  Arizona. 

Mr.  Eubank:  At  this  time  I  would  like  to  have 
this  marked  for  identification. 

The  Clerk:  Government's  Exhibit  1  for  identi- 
fication. 

(Said  Telephone  toll  bill  was  marked  as  Gov- 
ernment's Exhibit  1  for  identification.)  [14] 

Q.  (By  Mr.  Eubank) :  I  show  you  Govern- 
ment's Exhibit  1  for  identification  and  ask  you  if 
you  recognize  that  document?  A.     Yes. 

Q.     What  is  the  docimient'? 

A.     It  is  the  toll  charges  for  the  telephone  bills. 

Q.    How  do  you  recognize  it? 

A.     From  my  check  mark  and  my  writing. 

Q.     Is  this  your  writing?  A.     Yes. 

Mr.  Eubank:  At  this  time  I  would  like  to  offer 
Government's  Exhibit  1  for  identification  in  evi- 
dence. 
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Mr.  Whitney:  If  the  Court  please,  we  object  to 
this  on  the  grounds  no  proper  foundation  being  laid 
for  admission.  It  is  purely  hearsay  and  not  the  best 
evidence. 

The  Court:     It  may  be  received. 

(Said  Telephone  toll  bill  was  received  in  evi- 
dence and  marked  as  Government's  Exhibit  1.) 

Q.  (By  Mr.  Eubank) :  I  show  you  Govern- 
ment's Exhibit  1  in  evidence  and  ask  you  if  you  can 
describe,  or  approximate  from  this  statement  the 
date  of  the  first  phone  calH 

A.  Well,  it  must  have  been  about  four  days  be- 
fore that. 

Q.  How  can  you  approximate  or  identify  the 
approximate  timel  I  mean,  by  looking  at  that 
bill?  [15] 

A.  Well,  it  w^ould  take  that  long  to  get  the  mer- 
chandise out  that  he  ordered. 

Q.  Would  you  describe  this  first  call?  Was  it  a 
straight  telephone  call,  or  was  it  a  Collect  call? 

A.     No,  the  first  was  just  he  called. 

Q.     It  was  a  straight  call?  A.     Yes. 

Q.     Then  was  there  another  call? 

A.     Yes.  Then  he  called. 

Q.     How  did  he  call  that  time? 

A.     Well,  that  Collect  call. 

Q.     A  Collect  call  ?  A.     Yes. 

Q.  And  approximately  how  many  days  before 
the  Collect  call  did  he  make  the  first  call? 
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A.  I  would  say  it  would  have  to  ])e  at  least  three 
or  four  days. 

Q.  Now,  I  show  you  Government's  Exhibit  1 
and  ask  you  by  looking  at  this  document  how  you 
identify  the  approximate  date  of  the  first  call  ?  In 
other  words,  something  on  this  sheet  must  indicate 
to  you  that  you  received  a  call  that  was  Collect? 

A.  It  must  have  been  around  the  20th  of  No- 
vember. 

Q.     How  did  you  come  at  that  approximate  date  ? 

A.  Well,  if  we  sent  the  fruit  the  24th,  it  would 
probably  [16]  at  least  take  that  much  time  to  get  it 
ready  and  out.  And  this  call,  if  I  remember  cor- 
rectly, was  wanting  to  know  when  the  fruit  would 
be  sent. 

Q.  As  far  as  you  recall,  is  this  the  second  call 
from  him? 

A.  I  would  say  it  is.  The  first  one  was  not  Col- 
lect. 

Q.  Now,  this  particular  document,  how  did  you 
receive  it? 

A.     It  come  with  this  telephone  bill. 

Q.  And  in  your  business,  Mrs.  Long,  records  of 
this  type,  how  do  you  keep  them? 

A.  Well,  they  are  just  entered  as  the  cost,  you 
know,  whatever  the  toll  telephone  bill  is,  as  far  as 
records,  except  keeping  those  little  individual  slips 
from  where  the  calls  are  made  from. 

Q.  In  your  business,  do  you  preserve  this  type  of 
information?  A.     Yes. 

Q.     And  this  one  is  from  your  records? 
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A.     Yes. 

Q.  Now,  you  have  testified  that  approximately 
three  or  four  days  before  this  Collect  call — by  the 
way,  would  you  read  this  Collect  call  off  to  the  jury 
so  that  they  will  know  when  the  Collect  call  was  ? 

A.     The  Collect  call  was  made  November  26th. 

Q.     Prom  where?  [17]  A.     Tempe. 

Q.     How  much  vvas  the  charge  to  you? 

A.    $1.10. 

Q.  Now,  back  to  the  first  telephone  call  that  was 
approximately  four  days  before  this  one.  What  was 
the  voice  of  the  caller?  Was  it  a  male,  or  female,  or 
child?  A.     I  would  say  it  was  a  male. 

Q.  Do  you  recall  generally  the  conversation,  or 
the  questions  asked  you  by  this  voice? 

Mr.  Whitney :     Just  yes  or  no  on  that. 

Q.  (By  Mr.  Eubank)  :  Do  you  recall  the  con- 
versation? A.     Yes,  I  recall  it. 

Q.     What  did  the  person  ask? 

Mr.  Whitney:  If  the  Court  please,  I  object  to 
it  on  the  grounds  that  no  foundation  has  been  laid 
for  it.  This  is  a  different  situation  than  if  a  man  has 
an  established  phone. 

The  Court:  If  they  don't  prove  their  case  I  will 
direct  a  verdict. 

Mr.  Whitney:     Thank  you. 

The  Court:  So  don't  interrupt  just  the  minute 
a  question  is  asked. 

Q.  (By  Mr.  Eubank)  :  What  did  this  individual 
say  that  called  you?  [18] 

A.     The  party  that  called,  that  identified  me  as 
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Mrs.  Long,  they  asked  me  if  I  had  any  dates  to  sell, 
of  which  I  told  him  I  did.  And  then  they  told  me 
the  amount  they  would  want,  and  we  agreed  on  a 
price,  just  by  telephone  only. 

Q.  Do  you  recall  the  amount  that  they  wanted, 
approximately "? 

A.  I  think  the  first  order  he  wanted  600  boxes 
of  three  and  five-pound  sizes. 

Q.     And  what  was  the  price  you  quoted  him? 

A.     I  quoted  45  cents  a  pound  F.O.B.  Pasadena. 

Q.     What  were  the  terms  for  the  payment? 

A.  Well,  it  was  just  my  imderstanding  that  ten 
days  or  net  thirty,  the  way  all  of  our  other  bills  are 
paid. 

Q.     Did  you  discuss  that  over  the  telephone? 

A.  Not  that  I  recall,  but  just  from  the  talk  on 
the  telephone,  and  everything,  I  just  took  it  for 
granted  that 

Q.  Did  he  seem  to  know — well,  state  whether  or 
not  he  appeared  to  you  to  know  about  this  type  of 
business  ? 

A.     Well,  it  sounded  to  me  like  he  did. 

Q.  Is  it  the  usual  course,  or  is  it  your  usual 
course  to  grant  credit  to  persons  that  call  over  the 
telephone  in  that  manner? 

A.  We  have,  yes,  but  not  on  such  a  large  scale 
I  didn't  before. 

Q.  What  was  the  factor  that  in  this  case  caused 
you  to  grant  credit  of  this  amount  ?  [19] 

A.  Well,  it  was  just  his  conversation,  I  would 
say. 
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Q.     What  element  of  that  conversation? 

A.  It  seemed  like  he  had  evidently  known  of  the 
company,  it  sounded  to  me  like,  for  a  period  of  time. 

Q.     Did  he  seem  to  know  someone  in  your  family? 

A.  I  don't  know.  He  just  said  ''Mrs.  Long," 
mostly. 

Mr.  Whitney:     I  object.  This  is  a  little  leading. 

The  Court:     Yes,  it  is. 

Q.  (By  Mr.  Eubank) :  Can  you  establish  the 
date  from  your  office  records  that  you  made  the  vari- 
ous shipments  to  the  Acme  Distributing  Company? 

A.  Yes,  I  have  the  bills  of  lading  that  was 
marked  by  the  Watson  Trucking  Company  when 
they  picked  them  up  from  our  dock. 

Q.  In  the  course  of  your  business,  will  you  tell 
us  these  records  that  you  keep  and  how  you  keep 
them?  For  example,  now,  let  us  take  the  bill  of  lad- 
ing. Who  fixes  those  up,  who  writes  them  up? 

A.  Well,  I  usually  took  care  of  them,  but  if  there 
was  an  emergency,  the  boy  I  had  working  for  me 
helped  me  out. 

Q.  How  many  copies  of  the  bill  of  lading  are 
there? 

A.    Oh,  there  must  be  about  ten,  I  would  say. 

Q.  And  how  many  copies  do  you  keep  for  your 
records  ? 

A.  I  send  them  the  original  invoice  and  number 
three  [20]  copy  of  the  bill  of  lading. 

Q.     How  many  do  you  keep  for  your  records? 

A.    I  just  keep  one. 

Q.     You  keep  one? 
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A.     Of  the  bill  of  lading. 

Mr.  Eubank:  I  would  like  these  bills  of  lading 
marked  as  Exhibit  2,  and  each  of  the  pages  as  2A, 
B,  C,  etc. 

The  Clerk :  Government's  Exhibit  No.  2,  and  2-A 
to  2-M,  inclusive,  for  identification. 

(Said  Bills  of  Lading  marked  as  Govern- 
ment's Exhibits  2,  and  2-A  to  2-M,  inclusive,  for 
identification. ) 

Q.  (By  Mr.  Eubank) :  I  show  you  Plaintiff's 
Exhibit  2,  2-A  through  2-M,  for  identification,  and 
ask  you  to  look  at  each  one  of  these,  and  ask  you  if 
you  have  seen  those  before?  A.     Yes. 

Q.     How  do  you  recognize  that? 

A.  This  appears  to  be  the  signature  of  the  fellow 
that  worked  for  me,  and  then  the  others  are  my 
signature. 

Q.  And  are  these  made  at  or  about  the  time  of 
the  shipment? 

A.     The  day  the  shipment  went  out. 

Mr.  Eubank:  I  ask  that  these  bills  of  lading  be 
admitted  in  evidence. 

Mr.  Whitney:     As  one  exhibit?  [21] 

Mr.  Eubank:  Actually  as  part  of  two,  all  being 
the  bills  of  lading. 

Mr.  Whitney:  I  object  to  it  as  immaterial  and 
not  binding  on  the  defendant. 

The  Court:     It  may  be  received. 

The  Clerk:  Government's  Exhibit  2  and  2-A  to 
2-M,  inclusive,  in  evidence. 
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(Said  documents  were  received  in  evidence 
and  marked  as  Government's  Exhibits  2,  2- A  to 
2-M,  inclusive.) 

Q.  (By  Mr.  Eubank):  I  show  you  Plaintiff's 
Exhibit  in  evidence  2,  2-A  through  2-M,  inclusive, 
and  ask  you  what  these  documents  represent? 

A.  Well,  it  is  for  the  amount  of  merchandise  that 
was  sent  each  day. 

Q.     Sent  to  whom? 

A.     Acme  Distributing  Company. 

Q.  And  do  these  bills  of  lading  here  include  all 
of  the  shipments  that  you  made  to  Acme  Distrib- 
uting Company?  A.     Yes. 

Q.  Now,  do  the  amounts  written  on  these  bills 
of  lading  include  the  amount  of  dates  that  you 
shipped?  A.    Yes. 

Q.  All  of  them  are  covered  by  the  bill  of  lading, 
are  they?  [22]  A.     Yes. 

Q.  Now,  you  have  testified  that  your  business  is 
in  Pasadena,  California.  Where  were  these  goods 
shipped  from  and  to  where  ? 

A.  Well,  they  was  shipped  by  Watson  Trucking 
Brothers,  which  they  specified  me  to  ship  by,  from 
our  loading  dock  in  Pasadena,  to  Tempe,  Arizona. 

Q.  All  right.  Now,  in  regards  to  the  first  tele- 
phone call,  now,  the  original  telephone  call,  was 
there  any  specification  by  the  Acme  Distributing 
Company  over  the  lines  to  ship,  shippers  to  use  ? 

A.     Yes,  they  definitely  stated  Watson  Brothers. 

Q.     And  is  that  the  reason  that  all  of  those  bills 
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of  lading  are  so  marked,  signed?  A.     Yes. 

Q.  With  regard  to  the  telephone  bill  here,  this  is 
Government's  Exhibit  1,  was  this  bill  paid  by  you? 

A.     Yes. 

Q.  And  what  particular  phone  was  this  charge 
charged  to? 

Mr.  Whitney:     I  object  to  it  as  immaterial. 

The  Court:  I  don't  see  what  difference  it  makes. 
She  paid  it. 

Mr.  Eubank :  We  intend,  your  Honor,  to  connect 
up  the  venue  problem  by  several  of  these  types  of 
things. 

The  Court:  I  don't  understand  what  you  mean, 
the  [23]  venue  problem. 

Mr.  Eubank:  One  of  our  elements,  of  course,  is 
to  prove  the  venue  in  the  state  of  Arizona,  of  the 
scheme. 

The  Court:  The  call  was  to  California,  she  tes- 
tified. It  was  interstate.  I  don't  know  what  else  you 
need. 

Mr.  Eubank:  I  will  ask  that  this  be  marked  as 
Government's  Exhibit  No,  3,  and  also  that  each  of 
the  items  be  marked  3-A  and  3-B. 

The  Clerk:  Government's  Exhibits  3,  3-A  and 
3-B  for  identification. 

(Said  Invoices  were  marked  as  Government's 
Exhibits  3,  3-A  and  3-B  for  identification,  re- 
spectively.) 

Q.     (By    Mr.    Eubank) :     I    show    you    Go\Trn- 
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ment's  Exhibits  3,  3- A  and  3-B  for  identification, 

and  ask  you  if  you  recognize  those  documents? 

A.     Yes. 

Q.     What  are  these  documents? 

A.  Well,  this  is  the  invoices,  see.  I  sent  each  one 
individual.  This  is  for 

Mr.  Whitney:     No. 

Mr.  Eubank:     Just  what  the  documents  are. 

The  Witness:  It  is  the  invoices  for  the  amount 
of  fruit  that  we  sent  them. 

Q.  (By  Mr.  Eubank)  :  These  invoices,  when  are 
they  arrived  at,  as  far  as  [24]  your  company  is  con- 
cerned? When  did  you  make  these  up? 

A.  I  tried  to  make  them  each  day  for  that,  but 
at  the  end  of  the  week,  so  I  could  send  them  out  the 
bills,  see.  But  when  they  weren't  paid,  then  I  sent 
it  for  the  whole  month. 

Q.  When  these  invoices  are  made,  where  are  they 
filed  in  your  company  ? 

A.  Well,  under  my  L^npaid  Accounts  Receiv- 
able. 

Q.  What  kind  of  a  file  do  you  have  for  that?  Is 
that  under  the  name  of  the  individual  or  company  ? 

A.     Under  the  individual  name,  Acme. 

Q.     And  these  are  under  what  name? 

A.     Acme  Distributing. 

Mr.  Whitney:    You  offer  them? 

Mr.  Eubank :  If  you  would  like  to  look  at  them. 
And  then  I  offer  them  in  evidence. 

Mr.  Whitney:     You  offer  them  now? 

Mr.  Eubank:     Yes. 
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Mr.  Whitney:  May  1  ask  the  lady  a  question  on 
voir  dire,  your  Honor  i 

The  Court:     All  right. 

Q.  (iiy  Mr.  Whitney)  :  Miss  Witness,  these  ap- 
parently are  copies  of  some  documents,  are  they  not  i 

A.     That  is  right. 

Q.     What  .^  [25]  A.     That  is  right. 

Q.  And  you  keep  books  of  account  in  your  busi- 
ness ?  A.     Yes. 

Q.     You  have  a  bookkeeper  i  A.     Y'es. 

Q.     And  who  made  these  out  ?  The  bookkeeper  i 

A.     No,  I  made  those  myself. 

Q.  And  you  made  them  out  from  what^  The 
books  ? 

A.  From  the  bill  of  lading  and  the  invoice.  That 
is  the  total  for  the  three,  you  know,  for  the  month 
of  November,  when  the  bill  w-as  not  paid. 

Q.  Some  might  have  been  made  out  from  tlie 
invoices  i 

A.  They  were  taken  from  the  original  invoices 
on  that  sheet. 

Q.  But  they  are  reflected  in  your  books  of  ac- 
count, are  they'? 

A.     These,  yes.  I  have  all  those. 

Mr.  Whitney:  I  object  to  them  as  being  hearsay 
against  the  defendant.  No  foundation  is  laid.  The 
books  are  not  produced.  The  books  are  the  best  evi- 
dence. 

The  Court:  Were  the  documents  kept  in  the 
regular  order  of  your  business? 

The  Witness:     Yes. 
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The  Court :  Was  it  the  regular  order  of  business 
to  keep  such  records'?  [26] 

The  Witness:     I  don't  understand. 

The  Court :  That  was  your  practice,  to  keep  such 
records  'F 

The  Witness:     Yes. 

The  Court:    All  right,  they  may  be  received. 

(Said  invoices  were  received  in  evidence  and 
marked  as  Government's  Exhibits  3,  3- A  and 
3-B,  respectively.) 

Q.  (By  Mr.  Eubank) :  I  show  you  Govern- 
ment's Exhibits  3,  3-A  and  3-B  in  evidence,  and 
now  ask  you  what  these  documents  contain?  What 
are  the  amounts  specified  on  them? 

A.     You  mean  the  totals  ? 

Q.     What  do  they  represent? 

A.  Well,  for  the  amount  of  cartons  of  dates  that 
were  shipped  to  Acme  Distributing,  the  number  of 
boxes,  and  how  many  to  a  box. 

Q.  Now,  the  originals  of  these  invoices  were  sent 
to  whom? 

A.     The  original.  Acme  should  have  had. 

Q.  Now,  would  you  please  total  the  amounts  for 
these  ?  Do  each  of  these  dates  represent  a  shipment  ? 

A.     That  is  right. 

Q.  And  these  totals  here  represent  a  grand  total 
for  those  shipments  that  you  have  listed? 

A.     That  is  right.  [27] 

Q.  Can  you  tell  the  jury  the  amount  of  dates 
that  you  have  shipped,  represented  by  each  of  those 


United  States  of  America  49 

(Testimony  of  Lola  M.  Long  Darling.) 

three  documents  ?  A.     In  dollars  or  pounds  t 

Q.     In  dollars. 

A.     Well,  the  total  was  $17,225.00. 

Q.  All  right,  now,  what  was  that  based  on.  That 
figure  is  based  upon  how  much  a  pound  ^ 

A.  At  the  rate  of  45  cents  a  pound,  which  was 
agreed  by  telephone  by  Acme. 

Q.  Now,  did  you  receive  any  payment  on  this 
bill?  A.     Yes;  I  got  one  $500  check. 

Mr.  Eubank:  May  this  be  marked  Government's 
Exhil)it  4  for  identification? 

(Said  envelope  was  marked  as  Government's 
Exhibit  4  for  identification? 

Q.  (By  Mr.  Eubank) :  I  show  you  Govern- 
ment's Exhibit  4  for  identification  and  ask  you  if 
you  recognize  this  envelope? 

A.  Yes;  that  is  definitely  the  one  that  was  sent 
to  me. 

Mr.  Whitney :    You  offer  this  in  evidence  ? 

Mr.  Eubank:    Yes;  I  will. 

Mr.  Whitney:  If  the  court  please,  it  is  incom- 
plete. It  is  just  an  envelope.  Until  they  lay  the 
proper  foundation  or  get  the  rest  of  this,  we  object. 

The  Court:  I  don't  know  anything  about  it.  I 
haven't  [28]  the  least  notion  what  it  is  about.  She 
identified  this? 

Mr.  Eubank:     She  has  identified  it. 

The  Court:  All  right.  I  don't  know  wliat  tlu^ 
])rirj)ose  of  it  is. 


50  Benjamin  B.  Hoffmam  vs, 

(Testimony  of  Lola  M.  Long  Darling.) 

Mr.  Eubank:    This  envelope 

The  Court :    Is  that  the  one  the  check  was  sent  in  ? 

Mr.  Eubank:    Yes,  your  Honor. 

The  Court :     Ah  right,  it  may  be  received. 

(Said  envelope  was  received  in  evidence  and 
marked  as  Government's  Exhibit  4.) 

Q.  (By  Mr.  Eubank)  :  Mrs.  Darling,  I  show  you 
Government's  Exhibit  4  and  ask  you  to  describe  the 
envelope,  namely,  the  place  it  was  sent  from  ? 

The  Court:     That  speaks  for  itself. 

The  Witness :    It  has  Acme  Distributing 

The  Court:  Don't  waste  time  with  that.  The 
exhibit  speaks  for  itself. 

Mr.  Eubank:    All  right. 

The  Court:    The  jury  can  read  that. 

Mr.  Eubank:  Your  Honor,  at  this  time  I  have  a 
request  to  make.  We  have  the  original  check  sub- 
poenaed from  the  Valley  National  Bank,  the  original 
cashier's  check.  I  would  like  to  at  this  time  with- 
draw Mrs.  Long,  with  the  Court's  consent.  [29] 

The  Court:  Put  on  the  witness  from  the  bank 
and  have  her  stand  aside  for  a  minute.  Is  that 
what  you  want^ 

Mr.  Eubank:    Yes. 

The  Court:  All  right,  it  may  be  done.  Stand 
aside,  please.  Where  is  your  witness  from  the  bank  ? 

Mr.  Eubank :    Mrs.  Alta  Foster. 
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ALTA  FOSTER 

called  as  a  witness  in  behalf  of  the  Government, 
having  been  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Eubank : 

Q.     Will  you  state  your  name,  please? 

A.     Mrs.  Alta  Poster. 

Q.  And  you  are  the  assistant  manager  of  the 
Valley  National  Bank,  Willetta  and  First  Street 
office  ?  A.     That  is  right. 

Q.     And  that  is  here  in  Phoenix,  Arizona? 

A.     That  is  right. 

Q.  And  you  are  here  under  a  subpoena  duces 
tecum  in  which  you  were  asked  to  bring  a  certain 
cashier's  check  No.  27792  with  you? 

A.     That  is  right,  sir. 

Q.     Do  you  have  that  check  with  you? 

A.     I  do.  [30] 

Q.  Would  you  please  explain  to  the  Jury  the 
Valley  National  Bank  procedure  in  handling  cash- 
ier's checks  when  they  are  sold,  and  when  they  are 
returned  through  the  ordinary  course  of  business? 

A.  Yes,  sir.  When  a  cashier's  check  is  bought, 
we  pay  to  the  order  of 

Mr.  Whitney:  Wait  a  minute.  What  is  in  tlie 
check  ? 

The  Witness:     I  am  sorr>^,  Mr.  Whitney. 

Mr.  Whitney:  I  object  to  stating  what  is  in  \\\v 
check,  it  speaks  for  itself. 

The  Coiii't:  Slie  wasn't  testifying  wliat  was  in 
the  check.  Go  ahead  on  the  procednre  wlien  one  is 
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purchased. 

The  Witness  (Continued) :  The  name  of  who 
the  check  is  bought  for  is  in  the  Pay  to  the  Order 
of,  and  up  in  the  corner  we  have  ^^For,"  and  that 
is  the  name  of  the  purchaser  or  person  buying  it, 
or  what  they  are  paying  for.  When  the  check  is 
brought  back  to  the  bank  it  is  cancelled  as  Paid,  and 
filed  numerically  in  our  files,  and  they  are  kept  for- 
ever. 

Mr.  Eubank:  I  would  like  this  check  to  be 
marked  as  Plaintiff's  Exhibit  5. 

The  Clerk:  Government's  Exhibit  5  for  identifi- 
cation. 

(Said  Cashier's  Check  was  marked  as  Gov- 
ernment's Exhibit  5  for  identification.) 

Q.  (By  Mr.  Eubank)  :  Now,  I  show  you  Plain- 
tiff's Exhibit  5  for  [31]  identification  and  ask  you 
if  you  recognize  that  check'?  A.    Yes,  I  do. 

Q.  Is  that  the  one  you  brought  with  you  this 
morning?  A.     That  is  right. 

Q.  Is  that  one  that  was  kept  in  the  regular 
course  of  your  bank's  business? 

A.     That  is  right. 

Mr.  Whitney:     Are  you  offering  that  now? 

Mr.  Eubank:     Yes. 

Mr.  Whitney:  I  don't  think  there  is  any  founda- 
tion laid. 

The  Court:  I  agree.  You  had  better  recall  your 
other  witness. 

Mr.  Eubank :     Your  Honor,  we  have  a  photostatic 
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copy  of  this  check,  and  the  bank  wants  the  original. 

The  Court :  All  right,  if  it  is  received  in  evidence 
I  will  let  you  withdraw  it. 

Mr.  Eubank:     All  right,  sir. 

The  Court:     It  hasn't  been  received  yet. 

Mr.  Eubank:     Would  you  step  down? 

The  Court:  Are  you  going  to  recall  the  wit- 
ness? 

Mr.  Whitney:  We  have  no  objection  to  sub- 
stitution. 

Mr.  Eubank :  All  right,  but  she  will  want  to  take 
this  check  with  her. 

The  Court:     Oh,  she  wants  to  take  it  back?  [32] 

Mr.  Eubank:     Yes. 

The  Court:  Sit  dow^n  there  and  we  wall  see  you 
^^i  it  back. 

(Witness  excused.) 

LOLA  LONG  DARLING 

resumed  the  stand  and  testified  as  follows : 

Direct  Examination 
(Continued) 
By  Mr.  Eubank : 

Q  Mrs.  Darling,  I  show  you  Government's  Ex- 
hibit 5  for  identificaticm,  and  ask  you  if  you  recog- 
nize this  check  I  A.     Yes,  that  is  the  one. 

Q.  And  is  this  the  check  that  you  received  in  the 
envelope  that  you  identified  a  few  moments  ago? 
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A.     That  is  right,  that's  all  that  was  in  it. 

Q.  Did  you  inscribe  anything  upon  the  check 
any  place  ? 

A.  Not  that  I  recall,  only  just  the  stamp  on  the 
back. 

Q.     Just  this?  A.    Yes. 

Q.     Is  this  your  company's  stamp? 

A.     That  is  right. 

Mr.  Eubank:  The  photostatic  copy,  your  Honor, 
doesn't  have  the  stamp  of  the  Pay  to  the  Order  of 
Long  Dates. 

The  Court:     Well,  you  better  have  one  made. 

Mr.  Eubank:  And  can  the  back  part  be  put  in 
evidence  at  that  time?  [33] 

The  Court:  I  don't  know  what  you  mean.  It 
bears  Mrs.  Long's  endorsement,  or  at  least  the  en- 
dorsement of  the  company,  doesn't  it? 

Mr.  Eubank:     That  is  right. 

The  Court:     Your  photostat  doesn't  show  that? 

Mr.  Eubank:     That  is  right. 

The  Court:  Well,  you  have  the  one  that  does. 
Have  another  photostat  made  of  the  back  of  that 
check  and  then  you  will  be  all  right.  You  have  the 
front  of  it  in  your  hand  now  ? 

Mr.  Eubank:  That  is  right.  Can  we  have  that 
done  conditionally,  I  mean,  if  we  put  this  in  evi- 
dence now? 

The  Court:  Introduce  your  origmal.  When  you 
supply  a  photostat  the  original  can  be  returned  to 
the  Valley  National  Bank,  whether  ii  is  today,  to- 
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morrow,  next  woc^k,  or  next  month.  What  difference 

does  it  make '? 

Mr.  Enbank:  Can  we  have  permission,  then,  to 
have  the  Government's  Exhibit  5  photostated? 

The  Court:     Yes,  sir. 

Mr.  Eubank :     Is  this  in  evidence  now  ? 

The  Court :     Yes. 

The  Clerk:     Government's  Exhibit  5  in  evidence. 

(Said  Cashier's  Check  was  received  in  evi- 
dence and  marked  as  Government's  Exhibit  5.) 

Q.  (By  Mr.  Eubank) :  In  regard  to  Govern- 
ment's Exhibit  5,  the  $500  check,  [34]  what  particu- 
lar shipment  did  that  relate  to? 

A.  They  didn't  state  any.  It  was  just  on  an  ac- 
count. 

Q.  Now,  back  w^ith  your  first  phone  call,  did  you 
discuss  any  $500  payment  with  Acme  Distributing? 

A.     No. 

Q.  How  many  phone  calls  follow^ed  the  first  two 
w^e  have  discussed  here  before,  if  any  ? 

A.  I  think  there  were  four  all  together,  collect, 
from  Phoenix,  though  they  called  some  that  weren't 
collect,  but  I  couldn't  tell  you. 

Q.  Are  some  of  those  other  Collect  calls  on  this 
bill  that  you  identitied  earlier? 

A.  I  w^ould  say  they  were  all  from  there,  because 
I  didn't  hear  from  anyone  else. 

Q.  I  show  you  Government's  Exhibit  1.  Can  you 
identify  any  other  calls  that  might  have  been  from 
Acme  Distributing  Company? 
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A.     Well,  that  Tempe. 

Q.     The  Tempe  call  on  what  date^ 

A.     It  was  the  26th  of  November. 

Q.  And  you  have  testified  that  that  was  the 
second  call,  right? 

A.     To  my  knowledge,  it  was  the  second  call. 

Q.  Okay,  what  other  calls  are  listed  on  there  that 
came  from  Acme  Distributing  Company?  [35] 

A.  There  is  one  here  for  the  23rd  of  November 
from  Phoenix,  Collect. 

Q.  And  is  that  one  from  Acme  Distributing 
Company  ? 

A.  Well,  to  my  knowledge,  they  were  the  only 
ones  that  called  me. 

Q.     All  right,  are  there  any  other  calls'? 

A.  And  then  there  is  one  here  from — November 
27th,  from  Phoenix,  and  one  the  29th. 

Q.  And  those  calls,  also,  are  they  from  Acme 
Distributing?  A.     I  would  say  they  were. 

Q.  Now,  these  phone  calls,  Mrs.  Darling,  were 
the  voices  the  same  voice  ? 

A.  I  would  say  all  of  them  except  the  last  call 
was  the  same  voice. 

Q.  Is  the  last  call  we  are  talking  about  the  same 
last  call  as  the  collect,  the  last  collect  call  there? 

A.     Well,  I  couldn't  say. 

Q.     You  couldn't  say?  A.     No. 

Q.  But  there  was  a  difference  in  voice  on  the 
last  call  that  you  had  ? 

A.  On  the  last  call,  yes,  I  would  say  it  was  a  dif- 
ferent Vxoice  on  the  last  call. 
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Q.  Did  each  one  of  these  calls  identify  them- 
selves, and  if  so,  how"?  [36] 

A.  All  of  them  were  Acme  exce])t  the  last  call  I 
had. 

Q.  And  as  far  as  a  name  was  concerned,  was 
any  name  mentioned"? 

A.  No,  not  on  the  first  calls,  except  the  last,  there 
was  a  name  mentioned. 

Q.  On  the  calls  from  Acme,  what  was  the  gen- 
eral character  of  the  call  ? 

A.  Well,  they  would  call  and  ask — tell  me  the 
amount  of  fruit  they  wanted  sent,  and  when  it  could 
be  sent. 

Q.  And  did  you  at  any  time  discuss  the  collec- 
tion of  the  accounts  due  from  them "? 

A.  Well,  toward  the  end  of  the  second  week 
when  I  didn't  get  any  money,  then  I  told  them  if 
they  didn't  send  the  money  I  wouldn't  make  an- 
other shipment. 

Q.     And  what  did  they  say  to  that? 

A.  They  informed  me  it  would  be  in  the  mail 
it  was  either  a  Monday  or  Tuesday,  I  think. 

Q.     And  when  did  you  receive  the  letter? 

A.  The  day  they  said  it  would  be  ther(\  Tt  was 
either  a  Monday  or  Tuesday. 

Q.     The  letter  arrived? 

A.  Yes.  And  then  a  shipment  was  made  the  next 
day  again. 

Q.  Could  you  look  at  your  records  and  tell  how 
large  a  shipment  was  sent  the  day  after  you  rr- 
coived  the  cliock? 
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A.     Yes,  if  you  have  that.  [37] 

Q.     Here  it  is. 

A.  Their  check  was  received  on  the  12th,  and  on 
the  13th  I  sent  90  cases  of  one-pound  cartons. 

Q.     How  much  did  that  amount  to  ? 

A.     $1012.50 

Q.     And  did  you  make  any  shipments  after  thaf? 

A.     No. 

Q.  Now,  this  last  phone  call  that  you  have  testi- 
fied to  that  the  voice  didn't  sound  like  the  previous 
ones.  Would  you  please  describe  that  for  the  bene- 
fit of  the  jury  ?  First,  how  did  he  describe  himself, 
and  what  was  he  interested  in? 

A.  Well,  the  call  came  to  Long's  Date  Gardens, 
and  I  answered  the  phone,  and  he  wanted  to  know 
if  we  had  any  cheap  dates,  and  I  said  No,  I  didn't 
have  anything.  And  he  identified  himself  as  Hoff- 
man on  the  telephone  call.  And  I  said  that  I  didn't 
have  the  cheap  dates. 

I  said  I  was  sending  all  I  had,  you  know,  to  this 
Acme  Distributing  in  Tempe.  And  he  said,  well,  that 
was  funny,  he  was  getting  a  load  into  Phoenix  every 
day  for  that  price,  for  10  cents  a  pound,  I  think  was 
the  price  he  quoted  me  as  wanting  to  buy  them  for. 

Q.  Now,  what  did  you  do  after  receiving  this 
telephone  calH 

A.  After  I  received  that  and  added  two  and 
two  up,  I  didn't  ship  any  more  dates.  [38] 

Q.  Up  until  you  received  that  call,  had  you  had 
any  reason  to  suspect  Acme  Distributing  Company  ? 

A.     No,  I  didn't  until  toward  the  second,  the  end 
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of  the  second  week  when  they  didn't  make  any  pay- 
ments.  Then  I  began  to  wonder  a})out  wliat  was  go- 
ing on,  you  know. 

Q.  Now,  when  you  received  this  last  telephone 
call,  did  you  take  any  steps  to  protect  yourself  and 
your  business  ? 

A.     Yes,  we  came  down  to  Phoenix. 

Q.     I  beg  your  pardon? 

A.     We  came  down  here  to  Phoenix. 

Q.  And  how  long  after  that  last  call  did  you 
come  to  Phoenix? 

A.     I  believe  it  was  the  15th  of  December. 

Q.  And  did  you  attempt  to  locate  Acme  Distrib- 
uting Company  ?  A.     Yes,  we  did. 

Q.     And  were  you  successful  in  finding  it? 

A.     We  found  an  empty  building,  was  all. 

Q.     Where  was  this  empty  building  at? 

A.     818  Apache  Boulevard  in  Tempe. 

Q.  Did  you  go  up  to  the  building  and  look  into 
it  ?  A.     Yes,  we  did. 

Q.     What  did  you  see  in  there? 

A.     Just  an  office  desk  and  a  chair. 

Q.     Was  there  any  sign  on  the  window?  [39] 

A.     Yes. 

Q.     And  what  was  the  sign? 

A.     Tt  said  Acme  Distributing. 

Q.  On  looking  through  the  window,  what  was 
the  furniture  in  the  office? 

Mr.  Whitney:  If  the  Court  please,  I  think  that 
is  immaterial. 

The  Witness:     Just  a  (h'sk  aiul  clmir. 
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The  Court:     She  may  answer. 

Q.     (By  Mr.  Eubank)  :     What  was  thaf? 

A.     Just  a  desk  and  chair  is  all,  I  would  say. 

Q.     Was  there  any  file,  to  your  knowledge? 

A.     No. 

Q.     Did  it  look  like  a  worked-in  office  ? 

A.     No. 

Q.  Was  there  a  telephone  in  there  that  you  re- 
member? A.     I  don't  remember  that. 

Q.  Mrs.  Long,  I  would  like  you  to  identify  an- 
other item  for  us. 

Mr.  Eubank:  This  will  be  Exhibit  6,  I  believe, 
for  identification. 

The  Clerk:  Government's  Exhibit  6  for  identi- 
fication. 

(Said  Package  of  Dates  was  marked  as  Gov- 
ernment's Exhibit  6  for  identification.)  [40] 

Q.  (By  Mr.  Eubank) :  I  show  you  Govern- 
ment's Exhibit  6  for  identification  and  ask  you  if 
you  recognize  this  particular  package? 

A.     Yes,  that  is  definitely  our  pack. 

Q.  And  is  this  your  cover,  or  binding,  or  pack- 
ing? A.    Yes. 

Mr.  Whitney:  It  is  immaterial,  if  your  Honor 
pleases,  not  binding  on  the  defendant. 

The  Court:  They  haven't  offered  it.  He  just 
wants  you  to  see  it. 

Mr.  Eubank:  I  would  like  to  offer  this  as  Gov- 
ernment's Exhibit  6  in  evidence. 
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The  Court :     Has  it  been  identified  by  this  witness  ? 

Mr.  Eubank :     Yes. 

The  Court:  Is  that  some  of  tlie  dates  you  sent 
over  here? 

The  Witness:     Yes,  that  is  our  pack. 

The  Court :     It  may  be  received. 

(Said  Package  was  received  in  evidence  and 
marked  as  Government's  Exhibit  No.  6.) 

Q.  (By  Mr.  Eubank)  :  Now,  in  regards  to  the 
invoices  that  are  in  evidence  now  as  Government's 
Exliibit  3,  you  have  testified  that  these  prices  are 
basi^d  upon  the  45  cents  a  pound? 

A.     Yes,  that  is  right.  [41] 

Q.  Now,  at  this  time  is  it  possible  for  you  to  tell 
the  ])oundage  that  was  shipped  in  these,  approxi- 
mately, or  can  that  be  done  ? 

A.  That  can  be  done  from  that.  I  wouldn't  know 
offliand  without  a  pencil  and  paper. 

Q.  If  it  is  necessary  that  we  compute  the  pound- 
age, would  you  explain  how  we  w^ould  do  it  from 
those  figures? 

A.  There  would  be  39  cases,  and  there  is  four 
three-pound 

Q.     Cartons'?  A.    Yes. 

Q.  So  we  w^ould  multiply  the  three  pounds  times 
the  four,  times  the  39  cases?  A.     Yes. 

Q.  And  then  we  would  have  the  total  poundage 
on  each  of  those  boxes?  A.     Yes. 

Q.     Mrs.  Darling,  in  regards  to  your  LoTig  I)at(» 
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Gardens,  are    you  a    grower-wholesaler  f    What    is 

your  relative  position  in  that  particular  foodstuff 

field? 

A.  Well,  we  were  a  grower.  We  had  52  acres  in 
dates,  but  we  don't  grow  them  now. 

Q.  At  the  time  of  this  transaction,  were  you  or 
were  you  not  a  grower? 

A.    No,  I  wasn't. 

Q.     You  weren't  at  that  time?  [42] 

A.    No. 

Q.  The  dates  that  you  had,  how  did  you  procure 
them? 

A.  I  got  them  from  a  grower  in  the  Coahuila 
Valley. 

Q.  And  how  did  you  buy  the  dates  from  this 
grower?  Were  they  raw? 

A.  No,  they  were  processed  already  for  repack- 
ing. 

Q.     For  repacking?  A.     Yes. 

Q.     Where  was  the  packing  done? 

A.     At  our  packing  plant  in  Pasadena. 

Q.     And  the  packing  was  done  by  your  company  ? 

A.    Yes. 

Q.  In  the  price  of  45  cents  a  pound,  in  relation 
to  the  type  of  date  that  you  were  packing,  do  you 
know  what  the  market  was  in  Los  Angeles  and 
Pasadena  at  that  time  ? 

A.  No,  I  don't  recall  that,  but  I  got  the  best 
grade  of  fruit  that  I  could  get,  like  we  have  for  our 
retail  business  of  our  own. 

Q.     And  the  amount  that  you  charge,  or  that  you 
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contracted  with  Acme  Distributing  Company,  was 

that  a  usual  price  for  that  type  of  fruit? 

A.  Well,  for  that  good  of  a  fruit,  I  would  say 
Yes. 

Q.  And  at  that  time,  that  w^as  the  market  price, 
that  w^as  your  market  price  at  that  time? 

Was  that  your  market  price?  [43] 

A.  Well,  wholesale,  yes,  I  would  say  that  would 
be  it,  but  not  retail. 

The  Court:  We  will  suspend  until  two  o'clock. 
Keep  in  mind  the  Court's  admonition. 

(The  noon  recess  was  taken.) 

Two  o'clock  P.M.— September  18,  1956 

Court  resumed  pursuant  to  recess. 

Present:   Same  as  before. 

The  Court :     You  may  continue. 

LOLA  LONG  DARLING 

resumed  the  stand  and  testified  further  as  follows: 

Direct  Examination 
(Continued) 
By  Mr.  Eubank: 

Q.  Mi's.  Long,  before  you  received  tlu^  final  tele- 
phone call  that  you  testified  to  before  we  left  this 
morning,  did  you  send  a  final — and  this  is  also  after 
you  received  the  $500,  did  you  send  a  statement  oF 
account  to  the  Acme  Distributing  Company  ! 

A.     At  the  end  of  the  month  of  November !  [44] 
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Q.     Yes.  A.     Yes,  I  did. 

Q.     At  the  end  of  December? 

A.  I  would  have  to  look  on  those  sheets  there  to 
see  what  was  the  last  date  I  made. 

Q.  I  show  you  Government's  Exhibit  3  in  evi- 
dence, and  see  if  you  can  tell  by  that  ^ 

A.  Well,  December  14th  evidently  was  my  last 
bill  that  was  sent,  and  that  was  for  the  last  ship- 
ment. 

Q.  That  was  for  the  last  shipment.  And  do  you 
recall  that  you  sent  a  statement  after  that  in  which 
you  put  in  the  $500  that  you  had  received  ? 

A.     Sent  it  to  them? 

Q.     Yes.  A.     I  don't  recall  that  I  did. 

Mr.  Eubank:  Would  you  mark  this  Plaintiff's 
Exhibit  7  for  identification? 

The  Clerk:  Government's  Exhibit  7  for  identi- 
fication. 

(Said  Invoices  were  marked  as  Government's 
Exhibit  7  for  identification.) 

Q.  (By  Mr.  Eubank) :  I  show  you  Govern- 
ment's Exhibit  7  for  identification,  and  ask  you  if 
you  recognize  this  document? 

A.  Yes,  that  was  the  final  one  that  I  sent  after 
I  didn't  receive  payment  from  the  14th,  for  the  whole 
total.  [45] 

Q.     And  do  you  recognize  this  document? 

A.    Yes.  Yes. 

Q.  Is  it  a  part  of  your  records,  or  would  it  be 
a  part  of  your  records  ? 
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A.  Yes.  That  was  the  copy  sent  to  them,  wasn't 
it,  or  was  that  the  copy  that  I  sent  to  Mr.  Renner? 

Q.  Yes.  Now,  in  regard  to  this  particular  copy, 
can  you  tell  the  date  that  it  was  sent  ? 

A.     Well,  this  is  dated  December  30,  1954. 

Q.  And  what  relationship  did  that  date  have  to 
the  $500  that  was  paid  on  account? 

A.  Well,  it  was  here  that  it  is  taken  off  of  the 
total. 

Q.  And  to  your  recollection,  this  is  the  ac- 
tual   A.     Balance. 

Q.     balance  due  that  you  claimed  from  Acme 

Distributing  Company  at  that  time?  A.    Yes. 

Mr.  Eubank:  T  move  to  offer  this  Government's 
Exhibit  7  for  identification  in  evidence. 

Mr.  Whitney:  I  object  to  it  as  not  properly 
identified. 

The  Court:     It  may  be  received. 

(Said  Invoices  were  received  in  evidence  and 
marked  as  Government's  Exhibit  No.  7.) 

The  Court:  You  said  you  mailed  statements  to 
this  company  in  Tempe?  [46] 

The  Witness:     Yes. 

The  Court :    Were  they  returned  to  you  ? 

The  Witness:     No. 

The  Court :     They  were  not  ? 

The  Witness:     No. 

Q.  (By  Mr.  Eubank)  :  One  item  that  I  haven't 
cleared  up  too  much.  I  show  you  Government's  Ex- 
hibits 2  through  2-M,  and  ask  you  to  tell  the  Jury 
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how  many  separate  shipments  that  you  made  to  the 

Acme  Distributing  Company "? 

A.  There  is  14  bills  of  lading;  that  should  be 
the  total, 

Q.     There  AYOuld  be  that  many  shipments  then*? 

A.     Yes. 

Q.  On  that  particular  type  of  date,  state  whether 
or  not  there  were  different  qualities  of  the  date  that 
you  were  shipping  into  Arizona  ? 

A.  Well,  they  make  about  four  different  grades, 
l>ut  I  sent  the  best  that  I  had. 

Q.  On  all  your  shipments  to  Arizona,  was  the 
grade  the  same?  A.     Yes. 

Q.  What  was  the  retail  price  of  this  particular 
grade  of  date  in  California? 

A.     Sixty-five  a  pound  we  got  retail. 

Q.     And  when  you  say  ^^we  got"? [47] 

A.     In  our  retail  business. 

Q.     When  you  sold  them  there?  A.     Yes. 

Q.  When  was  the  last  time,  to  your  knowledge, 
that  your  dates  had  been  shipped  for  retail  market 
here  in  Arizona? 

A.  Well,  just  when  I  sent  it  to  them,  as  far  as 
anything  going  into  Arizona. 

Q.     Okay.   How  far  back  from  that  point? 

A.  I  don't  know  of  anything  before  December 
of  1951,  or  November,  was  it?  Is  that  what  you 
mean,  before? 

Q.  That  is  right.  Why  can't  you  testify  before 
that  date  as  to  what  was  shipped  into  Arizona? 

A.     Nothing  was  sent  by  me. 
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Q.  In  other  words,  your  testimony  is  that  from 
December  of  1951  to  the  time  of  the  shipping  to 
Acme  Distributing  Company,  your  date  was  not 
shipped  into  Arizona,  is  that  correct? 

A.     No,  not  for  wholesale. 

Q.     Not  for  wholesale?  A.     No. 

Mr.  Eubank :     No  further  questions,  your  Honoi'. 

Cross-Examination 
By  Mr.  La  Prade : 

Q.  Mrs.  Darling,  you  testified  on  direct  examina- 
tion that  [48]  the  terms  of  your  sale  were  ten  days, 
net  thirty.    Would  you  explain  that  to  the  Jury? 

A.  Well,  that  is  what  we  allow  any  of  our  cus- 
tomers that  we  wholesale  any  of  our  goods  to. 

Q.     Just  explain  it. 

A.  Well,  if  they  pay  it  in  ten  days,  that  is  what 
we  allow,  and  if  they  don't  pay  us  within  thirty, 
then  we  would  have  to  do  other  means,  I  mean,  a 
form  of  collection. 

Q.  You  mean  a  discount  if  paid  in  ten  days,  but 
due  within  30  days? 

A.  No.  We  just  figured  we  would  give  them  the 
ten  days,  but  if  they  couldn't  make  it  wnthin  the 
ten,  we  would  leave  them  the  thirty,  but  not  over 
that. 

Q.  Referring  to  Government's  Exhibit  7  in  evi- 
dence, the  invoice  is  dated  November  30.  Would  it 
be  my  understanding  from  these  that  your  having 
sent  these  statements  out  on  or  about  December  30, 
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that  they  would  not  be  due  until  thirty  days  after 

that,  is  that  correct? 

A.  ^o,  from  the  date  of  the  invoice.  Each  in- 
voice was  individual,  and  then  they  didn't  pay  them, 
so  I  just  pvit  whatever  was  for  November  for  that 
month,  see. 

Q.  Referring  to  Government's  Exhibit  No.  2  in 
evidence,  and  2-A  through  M  in  evidence,  can  you 
tell  from  those  what  the  date  of  your  last  shipment 
was  to  Arizona,  as  you  have  testified?  [49] 

A.     This  is  December  the  13th. 

Q.  And  that  was  the  last  shipment  you  made  to 
Arizona,  was  on  December  13,  1954? 

A.     To  my  knowledge,  yes,  that  is  the  last. 

Q.  Were  there  any  more  orders  placed  with  you 
after  that  day?  A.     No. 

Q.  Then  the  date  of  the  order  for  the  last  ship- 
ment was  probably  some  few  days  before  you 
shipped  it,  wouldn't  that  be  correct? 

A.  Well,  there  for  a  while  he  was  calling  me 
almost  every  day. 

Q.  What  I  mean  is,  you  say  your  last  shipment 
went  out  on  December  13th?  A.     Yes. 

Q.  So  would  it  be  correct  just  to  presume  that 
the  order  was  placed  some  time  prior  to  then,  the 
day  before,  or  some  days  prior  to  that  ? 

A.    Yes. 

Q.  Do  you  have  any  independent  recollection 
when  the  last  order  was  placed  for  dates  ? 

A.  It  was  probably  just  about  a  day  ahead  of 
that.  They  even  called  and  wanted  a  shipment  sent 
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out  on  Sunday,  and  I  said  the  trucking  company 
didn't  go  out  on  Sunday,  but  whoever  called   in- 
formed me  tliey  did,  so  I  sent  out  one  shipment  [50] 
on  Sunday. 

Q.  So  if  I  told  you  December  13th  was  on  Mon- 
day, and  the  12th  was  on  Sunday,  then  the  last 
order  would  have  been  placed  on  Saturday,  the 
11th  ? 

A.  Whatever  day  is  on  there  is  the  day  it  went 
out,  the  shipment  went  out. 

Q.  I  am  speaking  of  the  date  the  order  was 
placed.  You  say  it  was  asked  it  be  shipped  on  Sun- 
day. Was  it  perhaps  the  day  before  Simday  that 
that  request  was  made? 

A.     I  would  say  probably  so. 

Q.  Do  you  have  any  independent  recollection  of 
what  day  of  the  week  or  date  of  the  month  that  you 
received,  as  you  have  testified  you  received  the  Gov- 
ernment's Exhibit  No.  4? 

A.  Well.  T  was  thinking  it  was  on  a  IMonday  or 
Tuesday,  but  I'm  not  positive. 

Q.  Mrs.  Darling,  if  you  received  the  last  order 
for  merchandise  w^hich  you  actually  delivered  on, 
say,  Saturday,  the  11th  of  December,  and  you  re- 
ceived the  $500  money  order  on  either  Tuesday  or 
Wednesday  or  Monday  of  the  following  week,  then 
would  it  not  be  true  that  you  did  not  shi])  any  mer- 
chandise by  virtue  of  having  received  some  token 
payment,  as  the  Government  has  alleged? 

A.  Well,  I  would  say  that  is  the  only  reason  I 
sent  it,  on  account  of  me  recei\imr  the  check.  Tf  T 
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hadn't  received  the  check,  there  wouldn't  have  been 

any  merchandise  sent  out.  [51] 

Q.  Isn't  it  true  you  received  the  check  after  you 
shipped  the  last  shipment  of  dates  ? 

A.  No,  I  have  the  thing  checked  off  as  the  12th, 
and  the  shipment  was  sent  the  13th. 

Q.  Mrs.  Darling,  let  me  call  your  attention  to 
the  fact  that  the  date  on  the  Government's  Exhibit 
No.  4  in  evidence  is  postmarked  December  13th 'F 

A.     Yes. 

Q.  May  I  note  the  presumption  that  if  that  was 
mailed  on  that  date,  then  perhaps  you  received  it 
on  Tuesday  the  14th  ? 

A.  Well,  I  thought  it  was  either  Monday  or 
Tuesday.  It  could  have  been  an  error  on  my  paper 
there  that  I  put,  but  the  dates  were  definitely  sent 
after  I  got  the  $500  check. 

Q.  Then  it  would  be  your  testimony  that  you  did 
receive  the  check  before  you  made  the  last  ship- 
ment 1  A.     That  is  right. 

Q.  And  can  you  explain  to  us  why  the  last  ship- 
ment is  dated  the  13th,  the  same  day  that  the  pur- 
ported envelope  from  Phoenix,  Exhibit  No.  4,  is 
also  dated  the  13th,  which  would  have  been  in 
Phoenix  on  that  date^ 

A.     I  couldn't  say. 

Q.  Wouldn't  it  be  more  logical  to  assume  that 
perhaps  your  shipment  went  out  the  day  before  you 
received  the  check? 

A.  It  could  have  come  in  the  morning's  mail,  be- 
cause it  didn't  usually  come  imtil  noon,  see.  [52] 
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Q.  May  T  again  call  your  attention  to  Govom- 
ment's  Exhibit  4,  this  envelope,  and  show  you  the 
date  it  was  mailed,  and  the  time  it  was  mailed  in 
Phoenix,  as  it  pur])orts,  11:30  a.m.?  A.     Yes. 

Q.  Then  isn't  it  possible  that  your  recollection 
is  in  error  to  th(^  (\xtent  that  you  probably  did  ship 
the  merchandise  the  day  before  you  received  the 
check? 

A.  No,  I  would  say  if  there  was  any  error,  it 
was  made  on  the  little  thing  that  T  put  there  as  to 
the  date. 

Q.  What  date  did  you  testify  you  came  over  to 
Phoenix  ? 

A.  T  was  thinking  it  was  around  the  15th  of  De- 
cember, 1954. 

Q.  Were  there  any  moneys  past  due  at  that 
time? 

A.  It  was  all  past  due,  except  the  $500  that  I 
had  received. 

Q.  When,  if  ever,  did  you  become  acquainted  with 
any  particular  person  in  the  postal  inspector's  office? 

A.  Why,  T  contacted  him  when  I  came  dowm 
here,  and  T  had  Mr.  Renner  work  on  this  case 
for  me. 

Q.     That  was  after  you  came  over  here? 

A.     Yes. 

Q.  You  didn't  have  any  conversations  over  the 
phone? 

A.  I  talked  to  someone  in  Pasadena.  Tt  was  the 
F.B.T.  there.  [53] 

Q.     Referrinu"   to    Govenmient's    Exhibit    Xo.    3, 
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these  invoices  with  the  dates  and  the  quantity,  on 
November  24,  26,  30,  those  are  the  dates  the  mer- 
chandise was  shipped  *?  A.     Yes. 

Q.  And  it  would  be  ten  days,  net  thirty,  that 
the  money  was  due  after  those  dates,  is  that  correct  ^ 

A.  That  is  correct.  That  is  the  way  we  sent  all 
of  our  billing. 

Q.  Wouldn't  it  be  reasonable  to  presiune  that  if 
Acme  did  owe  you  any  money  on  account  of  mer- 
chandise shipped  and  received  that  they  would  have 
at  least  thirty  days  after  the  date  of  shipment  in 
which  to  pay  you? 

A.  Yes,  I  billed  them,  but  I  never  received  any- 
thing, or  any  word  from  them. 

Q.  Mrs.  Darling,  on  Government's  Exhibit  7  in 
evidence,  I  will  call  your  attention  to  the  last  page 
thereof,  where  it  states:  ^^Paid  on  account,  12-12-54. 
Balance  due — "  opposite  that  date  the  figure 
^^$500.00"?  A.     Yes. 

Q.  Wouldn't  that  be  an  incorrect  date,  inasmuch 
as  the  envelope  is  dated  the  day  after  that? 

A.  That  is  what  I  say,  that  is  probably  an  error 
there,  as  far  as  that. 

Q.  So  probably  that  should  have  stated  12-14, 
the  date  of  receipt  of  the  envelope  ?  [54] 

A.     Well,  whatever  day  it  would  have  been. 

Q.  Mrs.  Darling,  what  percentage  of  your  total 
gross  sales  would  a  sale  of  $17,000  have  been  in  that 
particular  year?  A.     Pardon? 

Q.     You  have  testified  this  order  placed  totalled 
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approximately  $17,000.  Would  that  he  a  largv  \)vr- 

centage  of  your  gross  volume  for  the  year  1954,  or 

AYOuld  that  be  an  average  sized  sale?  I  am  trying  to 

develop  how  big  a  piece  of  business  was  that  to  your 

firm? 

A.     Well,  that  would  be  a  fair-sized  business. 

Q.  But  it  is  your  testimony  that  you  received  a 
large  order  in  the  sum  of  $17,000  over  the  telephone, 
and  that  you  shipped  it  after  that  conversation,  is 
that  right? 

A.  Just  from  the  fellow's  talk  from  the  phone 
call.  But  it  wasn't  all  sent  at  once.  It  was  ordered 
each  time,  say,  over  the  telephone,  what  he  would 
want. 

Q.  You  didn't  know  who  you  were  talking  to,  did 
you? 

A.  No,  I  asked  them,  and  they  just  says  Acme 
Distributing  in  Tempe. 

Mr.  La  Prade:     That  is  all. 

Mr.  Eubank:     I  have  no  further  questions. 

The  Court:     That  will  be  all. 

Mr.  Eubank:  I  request  that  this  witness  be  al- 
lowed to  be  excused  at  this  time.  [55] 

Mr.  T^n^itney:  No,  I  would  rather  not,  at  least 
until  tomorrow,  and  think  this  thing  over. 

The  Couii::  You  let  us  know  in  the  morning, 
then.  That  is  time  enough  to  think  it  over.  If  you 
don't  want  to  call  her,  T  will  excuse  her  then.  Call 
your  next  witness. 

Mr.  Eubank:     Mr.  McRuer. 
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DUNCAN  McRUER 

called  as  a  witness  in  behalf  of  the  Government,  hav- 
ing been  first  duly  sworn,  testified  as  follows : 

Direct  Examination 
By  Mr.  Eubank: 

Q.     Your  name  is  Duncan  McRuer^ 

A.     That  is  right. 

Q.  You  are  the  local  manager  of  Watson 
Brothers  Trucking  Company  at  241  South  13th  Ave- 
nue here  in  Phoenix,  Arizona  ? 

A.     That  is  right. 

Q.  Mr.  McRuer,  how  long  have  you  been  with 
Watson  Brothers?  A.     Since  June  of  1949. 

Q.  And  how  long  have  you  been  in  the  trucking 
business?  A.     Well,  since  1939. 

Q.  Do  you  recognize  the  name  of  Ben  B.  Hoff- 
man? A.     Ben  Hoffman,  yes. 

Q.  And  do  you  recognize  the  name  Acme  Dis- 
tributing Company?  A.     Yes,  sir.  [56] 

Q.  And  do  you  recognize  the  name  Long's  Date 
Gardens,  Pasadena,  California?  A.     Right. 

Q.  Do  you  recognize  the  name  of  C.  A.  Glass 
Company  of  Los  Angeles,  California? 

A.    Yes. 

Q.  Do  you  recognize  the  name  of  Gavin  Brothers 
in  Seattle,  Washington?  A.     No,  I  don't. 

Q.     Do  you  see  Mr.  Ben  Hoffman  in  this  room? 

A.     Yes,  Mr.  Hoffman  is  sitting  right  behind  you. 

Q.     Is  that  this  gentleman  seated  here? 

A.     That  is  right. 


m 


United  States  of  America  75 

(Testimony  of  Duncan  McRuer.) 

Mr.  Eubank:  May  the  record  show  that  Mr. 
McRuer  has  identified  Mr.  Hoffman. 

Mr.  Whitney:  He  is  sitting  in  coui-t  here.  You 
don't  need  any  further  identification  tlian  that. 

Q.  (By  Mr.  Eu])ank) :  Mr.  McRuer,  you  are 
here  under  a  subpoena  duces  tecum  of  the  Govern- 
ment, isn't  that  correct?  A.     That  is  right. 

Q.  And  we  asked  you  to  ])ring  your  company's 
invoices  on  shipments  made  by  Long's  Date  Gardens 
in  Pasadena,  and  C.  A.  Glass  Company,  that  were 
made  through  your  local  office,  is  that  correct  ?  [57] 

A.     That  is  right. 

Q.     Did  you  bring  those  with  you? 

A.     Yes,  I  did. 

Q.  Now,  for  the  jury's  information,  can  you  ex- 
plain what  these  documents  are? 

Mr.  La  Prade :  If  your  Honor  please,  can  they  be 
marked  for  identification  before  (juestioning  on  it? 

The  Court:     I  think  so. 

Mr.  Eubank :  INLark  these  for  identification  Gov- 
ernment's Exhibit  8,  and  it  would  be  8- A  through 
whatever  letter. 

Q.  (By  Mr.  Eubank) :  Mr.  McRuer,  are  the 
C.  A.  Glass  shipments  included  in  this  stack? 

A.  They  are  in  that  also.  There  is  also  one  in 
there  from  the  California  Date  Garde?!  Compniiy.  or 
something  like  that. 

Q.  While  we  are  w^aiting  for  these  to  be  marked 
for  identification,  would  you  tell  the  jury  the  type 
of  record  these  are  ? 

A.     These  are  copies  of  frei^-ht  bills  that  (•o\r!- 
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a  shipment  when  a  shipment  is  given  to  a  trucking 
company  or  common  carrier.  They  issue  a  bill  of 
lading  Avhich  is  taken  to  the  office  of  the  company, 
and  then  they  cut  a  freight  bill,  type  the  information 
on  the  freight  bill,  and  that  moves  with  the  shipment 
to  the  city  Vv^here  the  shipment  is  going.  In  this  case 
they  came  from  Los  Angeles  to  Phoenix  with  this 
freight  [58]  bill.  Then  when  we  deliver  the  dates  to 
Mr.  Hoffman,  he  signs  the  freight  bill,  and  one 
copy  goes  into  our  home  office  and  one  into  our 
files. 

Q.  And  these  copies  you  brought  here  today  are 
from  the  Phoenix  files'? 

A.     From  the  Phoenix  files. 

The  Clerk :  Government's  Exhibits  8,  8- A  to  8-T, 
inclusive,  for  identification. 

(Said  freight  bills  were  marked  as  Govern- 
ment's Exhibits  8,  8- A  to  8-T,  inclusive,  for 
identification.) 

Q.  (By  Mr.  Eubank) :  I  show  you  Govern- 
ment's Exhibits  8  through  8-T,  inclusive,  and  ask 
you  if  those  are  the  records  that  you  brought  with 
you  this  afternoon'?  A.     They  are. 

Q.  Now,  are  these  the  type  of  instrument  you 
were  just  telling  the  jury  about? 

A.    Yes,  it  is  our  plain  ordinary  freight  bill. 

Q.  In  this  particular  case,  what  shipment  would 
these  have  covered? 

A.  They  are  identified  by  a  freight  bill  number 
which  is  our  identifying  number.  Then  this  shows 
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a  shipment  from  the  C.  A.  Glass  Company  of  Los 
Angeles,  California,  on  their  ])ill  of  lading-  No.  1772, 
shij^ped  on  the  loth  of  November,  1954,  left  Los 
Aiiueles  on  trnek  No.  5759,  to  the  Acme  Distribut- 
ing- [59]  Company  of  Tempe,  Arizona,  and  the 
signature  of  delivery  is  the  Acme  Distributing  Com- 
l)any,  by  Ben  Hoifman. 

The  Court:  How  did  we  get  to  tlie  Glass  Com- 
pany? We  were  talking-  about  the  Long's  Date 
Gardens. 

Mr.  Eubank:  Most  of  these  are  the  Long  l)at(* 
Gardens. 

The  Court:  Well,  then,  refer  to  those.  You  will 
have  this  thing  all  mixed  up  here.  I  can't  follow 
you. 

]\[r.  Eubank :     I  was  going  to 

The  Court:  I  don't  know  what  you  are  doing, 
but  you  do  it  the  way  I  say. 

Mr.  Eubank:  Would  you  remove  the  C.  A.  Glass 
ones  ? 

The  Witness:  Here  is  the  Long  Date  Gardens 
shipment  of  the  second  of  December,  1954,  covering 
97  cases  of  dates  moving  from  Long's  Date  Gardens 
to  Acme  Distributing  Company. 

Q.  (By  Mr.  Eubank) :  Would  you  look  these 
over  and  make  sure  all  of  this  group  are  of  Long 
Date  shipments? 

A.  These  are  all  Long.  These  are  the  Long's. 
(Handing  to  counsel.) 

Mr.   Eubank:     Now,  mav  the  i-ecord   show  that 
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the  following  exhibits  are  Long's  Date  shipments: 

8-E,  F,  G,  H,  J,  K,  L,  M,  N,  O,  P,  Q,  S  and  T. 

I  now  move  that  these  freight  bills  be  accepted 
in  evidence. 

Mr.  Whitney:  May  I  ask  one  question  on  voir 
dire?  [60] 

The  Court:     All  right. 

Q.  (By  Mr.  Whitney) :  Mr.  Witness,  examining 
Government's  Exhibit  8  for  identification,  what  bill 
shows  the  last  shipment? 

A.     The  last  one? 

Q.     Yes.  (Witness  hands  document  to  counsel.) 

That  is  on  12/13? 

A.     Left  Los  Angeles  on  12/13. 

Mr.  Whitney:     We  have  no  objection  to  them. 

The  Clerk:  Government's  Exhibit  8-E,  8-F,  G, 
H,  J,  K,  L,  M,  N,  O,  P,  Q,  S  and  T  in  evidence. 

(Said  Freight  bills  were  received  in  evidence 
and  marked  as  Government's  Exhibits  8-E,  8-F, 
8-G,  8-H,  8-J,  8-K,  8-L,  8-M,  8-N,  8-0,  8-P,  8-Q, 
8-S  and  8-T.) 

Q.  (By  Mr.  Eubank):  Now,  Mr.  McRuer,  I 
would  like  you  to  look  at  these  freight  bills  again, 
and  ask  you  whether  or  not,  or  how  long  you  have 
known  Ben  Hoffman  in  the  Phoenix  area? 

A.  Since  some  time  in  1950,  the  summer  of  1950, 
I  believe. 

Q.  On  these  particular  shipments,  do  you  recall 
how  they  were  handled  by  your  company  upon 
receipt  in  Phoenix? 
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A.  Well,  these  date  shipments  were  hauled  to 
our  dock  when  they  came  in  on  the  line  truck,  and 
they  were  unloaded  onto  our  freight  platform  and 
held  there  for  Mr.  Hoffman  to  pick  up.  He  and  an 
assistant  would  come  by  with  a  truck  and  pick  them 
up.  [61] 

Q.  Was  that  the  usual  way  he  did  business  when 
he  did  business  with  Watson  Brothers? 

A.  He  said  he  was  doing  business  as  the  Acme 
Distributing  Company.  He  picked  them  up  at  our 
dock. 

Q.  Was  there  any  payment  that  was  required 
of  him  before  the  dates  were  delivered  to  him? 

Mr.  Whitney:     I  object.  Immaterial. 

The  Court:     He  may  answ^er. 

The  Witness:  He  paid  cash  on  the  freight  bill 
to  us  before  we  would  deliver  the  merchandise  to 
him. 

Q.  (By  Mr.  Eubank) :  Then  these  signatures, 
what  relation  did  they  have  to  the  delivery? 

A.  He  w^ould  sign  for  delivery  at  the  time  that 
he  paid  the  freight  bill,  or  at  the  time  he  went  out 
on  the  dock  to  take  the  truckload,  load  the  dates  in 
the  truck. 

Q.     Are  you  acquainted  with  his  signature? 

A.     Yes,  I  have  seen  it  several  times. 

Q.  Did  you,  or  did  he  sign  his  signatuic  befoi'e 
you  on  these  freight  bills? 

A.     On  some  of  them. 

Q.     On  some  of  them  ?  A.     Yes. 

Q.  Would  you  reco.gnize  his  signature  if  you 
saw  it?  [62] 
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A.  I  believe  so.  It  is  a  big  characteristic  signa- 
ture on  all  the  bills,  and  some  of  them  were  signed 
in  front  of  me  that  I  know  is  his  signature. 

Q.  Could  you  say  whether  or  not  these  are  Ben 
Hoffman's  signatures  on  the  bottom  of  this  freight 
bill? 

A.  This  particular  freight  bill,  because  of  this 
mark  on  here  about  the  five-cent  refund  was  signed 
in  front  of  Mr.  Hirsch,  who  is  also  subpoenaed. 
This  one,  this  one,  this  one.  This  one.  This  one. 
These  were  all  signed  in  front  of  Mr.  Hirsch.  This 
bill  was  probably  signed  in  front  of  me  because  this 
is  my  writing  where  I  have  changed  the  freight 
rate. 

Q.     How  is  that  signed? 

A.     Ben  Hoffman,  in  the  characteristic  signature. 

Q.     By  whom? 

A.  Acme  Distributing  Company,  by  Ben  Hoff- 
man. 

Q.  Would  you  go  on  through  there,  and  would 
you  say  that  is i 

A.  That  is  Ben  Hoffman's  signature.  Acme  Dis- 
tributing Company,  Ben  Hoffman.  Acme  Distribut- 
ing Company,  Ben  Hoffman. 

Q.  Let's  see.  These  exhibits  you  have  already 
said  are  Ben  Hoffman's  signature  are  8-K,  8-L  and 
8-M?  A.     Right. 

Q.     What  about  S-IST? 

A.  8-N  is  Ben  Hoffman,  Acme  Distributors,  Ben 
Hoffman.  [63] 

Q.    And  8-0? 
.  A.     8-0,  Acme  Distributing,  Ben  Hoffman. 
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Q.     8- J?  A.     P,   I  believe. 

Q.     P? 

A.     Acme  Distributors,  Ben  Hoffman. 

Q.  And  those  are  all  of  his  signature,  is  that 
right?  A.     I  believe  it  is. 

Q.     And  8-Q  %  A.     Ben  Hoffman. 

Q.     And  8-S?  A.     Ben  Hoffman. 

Q.     And  8-T?  A.     Ben  Hoffman. 

Q.  Isn't  it  true,  Mr.  McRuer,  that  on  several 
occasions  you  observed  Ben  at  your  dock? 

Mr.  La  Prade:  Your  Honor,  I  object  to  these 
leading  questions. 

The  Court:  He  said  he  had  seen  him  there  sev- 
eral times.  Go  ahead. 

The  Witness :  Yes,  he  used  to  come  down  in  the 
morning  and  either  wait  for  the  truck,  or  shortly 
after  the  truck  vrould  come  in,  come  in  to  get  his 
dates. 

Q.  (By  Mr.  Eubank) :  These  are  in  relation  to 
the  Long's  Date  [64]  shipments? 

A.     Long  Date  shipments,  yes. 

Q.  Did  you  receive  a  telephone  call  from  the 
Long's  Date  Gardens  in  the  latter  part  of  Decem- 
ber? 

Mr.  Whitney:     Answer  that  yes  or  no. 

The  Witness:     No. 

Q.  (By  Mr.  Eubank) :  In  regard  to  tlu*  hist 
transaction  that  you  can  recall  in  which  Ben  Hoff- 
man appeared  at  the  dock  for  dates,  would  you 
please  describe  the  conversation  that  occuiicd  be- 
tween the  two  of  vou  at  that  time  ? 
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A.  Well,  the  last  time  I  saw  Ben  Hoffman  he 
came  to  the  terminal  to  ask  if  the  dates,  if  his 
dates  had  come  in  yet,  and  I  told  him,  No.  And  he 
said,  Would  you  teletype  Los  Angeles  to  see  if  they 
are  on  a  later  truck?  And  I  said,  '^I  don't  think 
there  will  be  any  dates,  because  yesterday  after  you 
were  down  we  received  a  teletype  from  our  Los  An- 
geles office  that  the " 

Mr.  Whitney:  I  object  to  the  teletype  conversa- 
tion. 

The  Court:  He  is  telling  what  he  told  the  de- 
fendant. Go  ahead. 

The  Witness  (Continued)  :  We  had  received  a 
teletype  from  our  Los  Angeles  office  saying  not  to 
deliver  the  dates  to  Hoffman,  [65]  to  Acme  Distrib- 
uting. The  shipper  had  requested  they  be  held.  And 
I  teletyped  them  back  they  were  already  delivered, 
picked  up  by  the  consignee,  Ben  Hoffman,  Acme 
Distributing.  And  because  of  the  statement  they 
were  holding  them,  I  didn't  expect  them  in  the  next 
day.  When  I  told  that  to  Mr.  Hoffman  he  turned 
around  immediately,  left  the  office,  got  in  his  car, 
and  drove  off. 

Q.     (By  Mr.  Eubank)  :     Did  he  say  anything? 

A.  He  just  asked  me,  ^^They  said  hold  the  dates 
and  not  deliver  them  right  after  I  had  gotten  them, 
or  shortly  after  I  had  gotten  them,"  or  words  to 
that  effect.  He  wanted  to  be  sure  they  had  told  me 
not  to  deliver  the  dates.  And  I  said,  ^^  After  you 
got  them,  that  is  right." 
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Q.  That  Ben  Hoffman  you  are  referring  to  is 
the  same  gentleman  you  have  identified  here? 

A.     Yes,  the  same  Hoffman. 

Q.  And  is  this  the  gentleman  that  on  occasions 
picked  up  Long's  dates  on  your  dock? 

A.     That  is  right. 

Q.  Your  testimony,  Mr.  McRuer,  is  that  all  of 
the  shipments  were  delivered  to  Acme  Distributing 
Company  by  Ben  Hoffman,  at  your  dock.  Was  there 
any  occasion  that  a  delivery  was  attempted  at  the 
Tempe  office  of  Acme? 

A.  I  believe  the  first  shipment  that  we  got  for 
Acme  [66]  Distril)utors — Are  you  referring  to  dates, 
or  just  freight? 

Q.     Dates. 

A.  No,  we  didn't  attempt  delivery  on  any  dates. 
I  don't  l)elieve. 

Q.  Where  did  you  get  that  information?  I  mean, 
were  you  under  a  specific  order  from  Acme,  or  why 
didn't  you  make  the  delivery? 

A.  Before  that,  a  couple  of  months  before  that 
we  had  had  some  salmon  for  Acme  Distributors 
which  we  were  unable  to  deliver  because  they  had 
no  warehouse,  no  place  in  Tempe  at  that  address. 
And  later  we  had  delivered  the  salmon  to  another 
place  here  in  Phoenix,  a  store  here  in  Phoenix,  and 
at  that  time  Mr.  Hoffman  said  he  would  contact  us 
when  shipments  were  coming,  or  he  knew  freight  was 
coming,  so  before  the  dates  ever  came  in  lie  called 
in  and  said,  ''I  am  expecting  some  fi'eight." 

Tn  fact,  he  called  for  several  days,  T  believe,  and 
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said,  ^^I  am  expecting  some  freight,  and  hold  it,  and 

I  v\dll  tell  you  where  to  deliver." 

Q.  With  regard  to  Mr.  Hoffman  at  the  freight 
dock,  what  was  his  demeanor  at  the  freight  dock? 
Did  he  spend  quite  a  bit  of  time  there  awaiting 
shipments,  or  did  he  just  come  in  at  certain  times 
when  you  notified  him "? 

Was  there  anything  that  you,  in  your  own  knowl- 
edge, remember  of  these  circumstances  ?  [67] 

A.  I  would  say,  as  a  rule,  he  almost  every  day 
that  there  was  a  shipment,  he  would  be  there  waiting 
for  the  shipment,  or  he  would  arrive  within  15  or  20 
minutes  after  the  truck  did  with  the  dates.  We 
never  called  him  to  come  after  them.  He  always 
came  down  and  waited  for  them,  or  arrived  very! 
shortly  after  the  truck  did. 

Mr.  Eubank:     No  further  questions. 

Cross-Examination 
By  Mr.  Whitney : 

A.  Mr.  McRuer,  this  last  shipment  here  from  the 
Long's  Date  Gardens  to  Acme  Distributing  Com- 
pany that  you  said  went  out  of  Los  Angeles  on  the 
13th  of  December,  1954?  A.     Right. 

Q.     Where  did  you  pick  up  those  dates? 

A.     The  dates? 

Q.     Yes. 

A.  It  would  appear  from  the  way  this  is  worded 
here  that  they  were  either  brought  to  our  terminal 
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l)y  the  Long*  Date  Company,  or  by  some*  local  ti'aiis- 

portation  company. 

Q.  Is  there  anything  on  there  to  tell  what  day 
you  received  them  ? 

A.  Yes,  the  rules  state  we  are  supposed  to  date 
this  freight  bill  the  day  we  receive  the  shipment. 

Q.     And  the  date  you  sent  it  out  ?  [68] 

A.     And  the  date  you  sent  it  out. 

Q.  I  see.  You  didn't  have  any  conversation  with 
Mrs.  Darling  of  the  Date  Gardens  in  connection  with 
this  matter? 

A.     Not  until  she  was  in  Phoenix  personally. 

Q.     I  mean  at  the  time  of  the  shipment? 

A.     No. 

Mr.  Whitney :     I  see.  That  is  all. 

Mr.  Eubank:     No  further  questions. 

(Witness  excused.) 
Mr.  Eubank:     I  call  Mr.  Hirsch. 

MITCHELL  HIRSCH 

called  as  a  witness  in  behalf  of  the  Government,  hav- 
ing been  first  duly  sworn,  testified  as  follows : 

Direct  Examination 

By  Mr.  Eubank: 

Q.     Your  name  is  Mitchell  Hirsch?  A.     Yes. 

Q.    You  are  the  District  Sales  Manager  of  Watson 
Brothers  Trucking  Company  ? 
A.     That  is  right. 
Q.     That   is  located   at  241   South    VMh    \xmw 
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in  Phoenix,  Arizona?  A.     That  is  right. 

Q.  I  want  to  show  you  Government's  Exhibits  in 
evidence  [69]  8-P,  E,  Q,  H,  J,  K,  L,  M,  N,  O,  P,  G, 
S  and  T,  and  ask  you  if  you  recognize  those  docu- 
ments ? 

A.  I  recognize  this  one.  This  one.  I  recognize 
these. 

Q.  How  do  you  specifically  recognize  these,  Mr. 
Hirsch? 

A.  Well,  we  have  a  provision  in  our  shipping 
tariff  that  if  the  customer  picks  up  a  shipment 
on  our  dock,  we  make  a  dock  delivery  allowance  of 
5  cents  a  hundred,  and  at  the  time  these  shipments 
came  in,  Mr.  Hoffman  came  into  our  office,  and  I 
act  as  rate  clerk  before  10:30,  and  he  came  over 
to  me  and  said  he  heard  he  was  entitled  to  an  al- 
loyance  of  5  cents  a  hundred,  and  I  said  it  was  true, 
so  I  took  these  bills  and  made  the  adjustment  to 
allow  him  5  cents  a  hundred,  and  that  is  my  writing 
there  where  I  did  it.  1 

Q.  On  these  particular  bills  did  Mr.  Ben  Hoff- 
man sign  before  you? 

A.  That  is  right,  he  signed  the  bills  before  me, 
and  I  took  them  to  the  cashier  where  he  paid  the 
cashier. 

Q.     Do  you  know  Mr.  Hoffman  by  sight? 

A.     Yes,  I  do. 

Q.     Is  he  in  this  courtroom? 

A.     Yes,  he  is. 

Q.     Would  you  point  him  out  to  the  jury? 

A.     The  gentleman  right  over  there. 
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Q.  Had  you  known  Ben  before  this  ])articnl;)r 
transaction  ? 

A.  I  have  known  him  all  during'  the  time  he  was 
shi})])in,o'  [70]  at  this  ])articu]ar  time,  in  other 
words,  while  he  was  shipping  dates  I  knew  him,  saw 
him  all  the  time  down  there,  practically  every  day. 

Q.  On  each  of  these  exhibits  here,  first,  8-F,  is 
that  Mr.  Hoffman's  signature?  A.     No. 

Q.     That  isn't? 

A.     It  doesn't  look  like  it  to  me. 

Mr.  Whitney:     I  beg  yonv  pardon? 

The  Witness:     It  doesn't  look  like  it  to  me. 

Q.  (By  Mr.  Eubank):  8-F  is  not  Mr.  Hoff- 
man's signature? 

A.  The  rest  of  these  are.  That  could  be.  I  guess 
he  just  scribbled  it  a  little  bit.  When  I  look  at  these 
others,  it  could  be  his.  signature.  I  am  not  sure  of 
that  one.  It  is  sort  of  a  scribbled  deal. 

Q.  8-F,  your  testimony  is  you  are  not  sure  of. 
How  about  8-E? 

Mr.  Whitney:  ^Nlr.  Attorney,  what  is  the  ])ur- 
pose  of  this  ?  To  show  he  got  the  stuff ! 

Mr.  Eubank:     This  is  identity,  yes,  sir. 

Mr.  Whitney:  You  mean  to  identify  Mr.  Hoff- 
man ? 

Mr.  Eubank:  To  identify  Mr.  Hoffman  with  the 
shipment  and  Acme  Distributing  Company. 

Mr.  Whitney:  We  admit  Mr.  Hoffman  got  the 
stuff  from  [71]  thc^  Date  Gardens,  Long's  Date 
Gardens. 

Q.     (By    Mr.    Eubank)  :     You    say    8-E    is    Mr. 
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Hoffman's  signature?  A.     That  is  right. 

Q.     And  8-G?  A.     Yes. 

Q.     8-H?  A.     That  is  right. 

Q.     And  8- J?  A.     Yes. 

Q.  Now,  in  the  shipments  to  Mr.  Hoffman  there 
at  Watson  Brothers  Company,  did  you  observe  Mr. 
Hoffman  on  the  docks? 

A.     Yes,  sir,  at  various  times. 

Q.  How  did  you  observe  him?  I  mean,  waiting 
for  these  shipments? 

A.  We  would  susually  get  a  phone  call.  He 
called  once  or  twice  during  the  day  about  dates  ar- 
riving, and  as  sales  manager  of  the  company,  I  al- 
ways checked  the  mainifest  each  day  to  see  what 
shipments  are  coming  in,  who  we  are  doing  busi- 
ness with,  and  we  would  notice  his  name  on  the 
manifest,  and  get  a  call,  and  I  would  answer,  or 
one  of  the  girls,  and  he  would  want  to  know  if  dates 
were  in.  He  would  always  come  to  the  office  to  pay 
the  bills,  and  he  would  always  be  on  the  dock,  and 
I  would  see  him.  Just  in  the  normal  business  I  did 
see  him  every  day,  I  guess.  [72] 

Mr.  Eubank:     I  have  no  further  questions. 

Mr.  Whitney:     No  questions. 

(Witness  excused.) 

The  Court:  We  will  have  our  afternoon  recess. 
Keep  in  mind  the  Court's  admonition. 

(The  afternoon  recess  was  had.) 

The  Court:    You  may  continue. 
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GEORGE  RENNER 

called  as  a  witness  in  behalf  of  the  Government, 
having-  been  first  dnly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Eubank: 

Q.     Your  name  is  George  Renner? 

x\.     Yes.  George  L.  Renner. 

Q.  And  you  formerly  resided  at  515  East  Oregon 
Street  in  Phoenix,  Arizona?  A.     Yes,  sir. 

Q.     Where  do  you  reside  now,  Mr.  Renner? 

A.     In  Flagstaff,  Arizona. 

Q.     What  is  your  occupation  now? 

A.  I  am  the  manager  of  the  Flamingo  and  El 
Rancho  Motor  Hotel  in  Flagstaff. 

Q.  Do  you  recall  the  name  of  Mr.  Ben  Hoff- 
man? A.     Yes,  I  do.  [73] 

Q.  Do  you  recall  the  name  of  Acme  Distributing 
Company?  A.     Yes,  I  do. 

Q.  Do  you  recall  the  name  of  Long\s  Date 
Gardens?  Long's  Date  Gardens,  Pasadena,  Cali- 
fornia? A.     Yes,  sir. 

Q.  Would  you  please  inform  the  Jury  whc^n  you 
first  heard  of  the  name  of  Long's  Date  Gardens? 

A.  In  December  15  of  1954,  Mrs.  Lola  Darling 
came  up  to  me  and  asked  me  to  assist  her  in  locat- 
ing a  business  known  as  the  Acme  Distributing 
Company,  and  a  man  known  by  the  name  of  Ben 
Hoffman. 

Q.  And  what  was  your  business  capacity  nt  tlmt 
time? 
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A.  I  held  a  commission,  a  deputy  commission 
with  the  Maricopa  County  Sheriff's  Department, 
and  I  was  doing  some  investigating  work. 

Q.     And  were  you  employed  by  the  Adams  Hotel  ? 
A.     Yes,  sir. 
Q.     In  what  capacity'? 
A.     As  a  house  officer. 

Q.     In  your  investigation,  were  you  successful  in 
locating  Acme  Distributing  Company? 
A.     Yes,  I  was. 

Q.     And  where  did  you  locate  Acme  Distributing 
Company?  A.     At  818  Apache  Boulevard. 

Q.     What  city?  [74] 
A.     On  the  Tempe-Mesa  road. 
Q.     Was  there  anyone  present  on  the  premises  at 
the  time  you  were  there?  A.     No,  sir. 

Q.     Did  you  look  into  the,  what  was  it,  a  build- 
ing? Office? 

A.     It  was  a  vacant  store,  but  it  had  the  name  of 
Acme  Distributing  Company  on  the  window. 
Q.     And  did  you  look  through  the  window? 
A.     Yes,  sir. 

Q.     What  w^as  in  the  building? 
A.     There  was  nothing  to  be  seen. 
Q.     Was  there  any  furniture  to  be  seen? 
A.     No. 

Q.     Nothing  in  there?  A.     No. 

Q.     Was  there  anyone  around  that  was  able  to 
inform  you  of  the  whereabouts  of  Acme? 

A.     I  spoke  to  the  hotel  owner  who  also  owns  the 
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property  in   front,   and   he   don't  know  too   much 

about  Mr.  Ben  Hoffman,  and  he  said  lie  stops  there 

occasionally. 

Mr.  Whitney:     I  object  to  that  as  hearsay. 

The  Court:     All  right.  Don't  state  what  he  told 
you. 

Q.     (By  Mr.  Eubank) :     How  long  did  you  woik 
on  the  case,  Mr.  Renner? 

A.     From  the  15th  until  the  23rd.  [75] 

Q.     Were  you  successful  in  that  time  in  locating 
Acme  Distributing  Company?  A.    Yes. 

Q.     And  where  did  you  locate  them? 

A.     At  818  Apache  Boulevard. 

Q.     T  see.  Other  than  that  location,  were  you  suc- 
cessful in  finding  any  other  location? 

A.     No,  sir. 

Q.     And  did  you  find  Ben  Hoffman? 

A.     Yes.  I  seen  him  on  several  occasions. 

Q.     Did  you  happen  to  talk  to  him  in  regard  to 
this?  A.     No,  sir. 

Q.     On  the  occasions  that  you  saw^  Ben,  would 
you  please  state  what  occasion  that  was? 

A,     At  the  Watson  Freight  Lines,  he  was  unload- 
ing dates  from  the  docks  on  tw^o  pickup  trucks. 

Q.     And  was  there  any  other  time  that  you  saw 
him? 

A.     No,  that  w^as  the  times  I  seen  him. 

Q.     Do  you  see  Mr.  Hoffman  in  this  room? 

A.    Yes. 

Q.     Can  you  point  him  out? 

A.     Sitting*  riorht  in  back  of  vou. 
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Q.     The  gentleman  here^  A.     Yes. 

Mr.  Eubank:     No  further  questions.  [76] 

Cross-Examination 
By  Mr.  La  Prade : 

Q.     Mr.  Renner — Is  it  Renner? 

A.     Yes,  sir. 

Q.  You  state  that  Mrs.  Darling  employed  you 
personally  to  do  some  investigating?  A.     Yes. 

Q.  That  is,  she  came  over  here  and  employed 
you?  A.     Yes. 

Q.     What  was  the  date,  sir? 

A.     That  was  the  15th  of  December,  1954. 

Q.  And  it  was  after  she  employed  you  that  you 
saw  Mr.  Hoffman?  A.     Yes. 

Q.     At  the  Watson  Freight  dock? 

A.     Correct. 

Q.     Are  you  sure  of  your  dates,  sir? 

A.     Yes,  sir. 

Q.  You  saw  Mr.  Hoffman  on  the  Watson  Freight 
dock?  A.    Yes. 

Q.  After  she  employed  you,  because  you  were 
looking  for  him?  A.     Yes. 

Q.     What  was  he  unloading  or  loading? 

A.     Dates.  [77] 

Mr.  La  Prade:     That's  all. 

The  Court:    Is  that  all  from  this  witness? 

Mr.  Eubank :    Yes. 

The  Court:    You  may  stand  aside. 

(Witness  excused.) 
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Mr.  Eubank:  At  this  time  I  would  like  to  call 
Mr.  William  W.  Pritchett. 

WILLIAM  W.  PRITCHETT 

called  as  a  witness  in  behalf  of  the  Government, 
having'  beeii  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Eubank: 

Q.     Your  name  is  William  W.  Pritchett? 

A.     That  is  right. 

Q.  And  you  own  a  building  at  818  Apache  Boule- 
vard in  Tempe,  Arizona  ?  A.     Yes,  sir. 

Q.     What  type  of  building  is  that,  Mr.  Pritchett? 

A.  Well,  it  is  just  a  small  office  space,  two 
rooms,  about  10  by  12. 

Q.  Is  there  any  storage  space  in  conjunction 
with  it?  A.     No. 

Q.  Do  you  operate  your  own  business  out  of 
that  space? 

A.  I  rent  those  two  offices  out.  I  have  a  combina- 
tion trailer  court  and  some  cottages,  and  those  tw^o 
offices.  [78] 

Q.     Do  you  recognize  the  name  of  Ben  Hoffman  ? 

A.     Yes,  sir. 

Q.  And  do  you  recognize  the  name  of  Acme  Dis- 
tributing Company?  A.     Yes. 

Q.     Do  you  see  Mr.  Hoffman  in  this  room? 

A.     Yes,  sir. 

Q.     Can  you  point  him  out  to  the  jury,  please? 

A.     The  man  behind  vou. 
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Q.  Did  he  in  the  name  of  that  company  rent  any 
space  from  you  ?  A.     Yes,  sir,  he  did. 

Q.     Approximately  when  was  that,  Mr.  Pritchett '? 

A.     Well,  he  started  to  rent  on  July  1st,  1954. 

Q.     And  how  long  did  he  rent? 

A.     Until  March  1st,  1955. 

Q.  Now,  you  lived  close  to  your  building,  is 
that  correct? 

A.  Well,  I  live  in  back  of  it.  It  was  a  store 
building  first,  you  see,  and  I  remodelled  it  and  made 
my  living  quarters  and  two  offices. 

Q.  Did  you  live  there  at  the  time  that  this  prop- 
erty was  rented  to  Mr.  Ben  Hoffman  as  Acme  Dis- 
tributing Company  ?  A.     Yes,  sir. 

Q.  Did  you  observe  the  operation  of  Ben  Hoff- 
man in  this  office  space  ?  [79] 

A.  What  do  you  mean  by  observe  in  the  opera- 
tion? 

Q.  Well,  living  in  the  proximity  that  way,  did 
you  at  any  time  observe  any  of  the,  for  example, 
the  comings  and  goings  of  Mr.  Hoffman,  the  amount 
of  people  that  called  in  his  office? 

A.     Yes,  I  don't  believe  I  could  help  notice  that. 

Mr.  Whitney :  Your  Honor,  I  believe  that  is  im- 
material. 

The  Court:     We  will  see.  Go  ahead. 

Q.  (By  Mr.  Eubank)  :  The  amount  of  furniture 
and  that  sort  of  thing  he  had  in  his  office? 

A.     Yes,  sir. 

Q.  Would  you  please  tell  the  jury  what  furni- 
ture, for  example,  was  in  the  office? 
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A.     A  desk  and  two  chairs. 

Q.     And  was  there  any  filinc^  cabinet? 

A.     No. 

Q.  The  diiferent  times  you  have  observed  the 
office,  was  there  any  documents  or  papers  or  that 
tyi)e  of  thing"  around  in  the  office  ? 

A.  I  didn't  see  anythinc^  outside  of,  you  know, 
the  license  you  get  from  the  state  of  Arizona. 

Q.  And  was  there  a  sign  to  indicate  the  com- 
pany that  was  in  possession? 

A.  Yes,  Acme  Distributing  Company  was  on  the 
glass  window,  [80]  glass  front. 

Q.  Approximately  how  many  times  do  you  think 
you  might  have  looked  in  there  during  this  period 
of  July  1st  through  March  1st? 

A.     That  I  might  have  looked  in? 

Q.     Yes,  into  the  office? 

A.     Well,  a  good  many  times,  I  guess. 

Q.  A  good  many  times.  In  regard  to  Mr.  Hoff- 
man, did  he  spend  most  of  his  time  at  the  office,  or  a 
great  deal  of  time  there?  What,  generally,  was  his 
office  habit? 

A.     Well,  he  wasn't  there  very  much. 

Q.  By  not  very  much,  would  you  mean  that,  well, 
let's  say  during  this  period  was  he  there  several 
times  a  week? 

A.  Well,  he  was  there  almost  OYQvy  day,  but 
maybe  just  long  enough  to  pick  up  his  mail.  Some 
days  he  wouldn't  even  go  in  th(>  office.  Tie  would 
pick  uy)  the  mail. 
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Q.  Your  testimony  would  be  that  he  would 
usually  show  up  for  a  short  time? 

A.     Yes.  About  every  day. 

Q.     Did  he  have  a  telephone  in  his  office  ? 

A.     No,  sir. 

Q.  Did  he  at  any  time  hire  anyone,  that  you 
know  of,  to  act  as  a  receptionist  in  the  office  ? 

A.  Yes,  he  hired  a  girl  from  the  Court  there  for 
a  little  while.  [81] 

Q.  Did  he  have  any  other  hired  personnel  in 
conjunction  with  the  company? 

A.     Not  that  I  know  of. 

Q.     Did  you  ever  see  any  books  or  accounts? 

A.     No,  sir. 

Q.  Mr.  Pritchett,  you  are  here  under  a  subpoena 
duces  tecum.  Do  you  have  your  rental  records  ? 

A.  Yes,  I  have  the  duplicate  receipts.  I  make 
my  receipts  in  duplicate.  He  got  the  original  and 
that  is  the  duplicate. 

Mr.  Eubank :     Mark  this  for  identification,  please. 

The  Clerk:  Government's  Exhibit  9  for  identi- 
fication. 

(Said  rent  receipts  were  marked  as  Govern- 
ment's Exhibit  9  for  identification.) 

Q.  (By  Mr.  Eubank) :  I  show  you  Govern- 
ment's Exhibit  9  for  identification,  and  ask  you  if 
you  recognize  these? 

A.  Yes,  sir,  I  wrote  every  one  of  them  myself. 
That  is  my  signature. 
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Q.     And  these  are  what? 

A.  They  are  rent  receipts.  Rent  reeinpts  for  the 
office. 

Q.     And  they  are  for  what  periods'? 

A.     The  date  here,  7/1  to  8/1. 

Mr.  Enbank:  I  would  like  to  offer  Plaintiff's 
Exhibit  9  for  identification  in  evidence.  [82] 

Mr.  Whitney:  I  object,  on  s^rounds  it  is  wholly 
immaterial  and  cumulative. 

The  Court:     It  may  be  received. 

The  Clerk:     Government's  Exhibit  9  in  evidence. 

(Said  Rent  Receipts  were   received  in  evi- 
dence  and   marked   as   Government's    Exhibit 

No.  9.) 

Q.  (By  Mr.  Eubank) :  I  show  you  Govern- 
ment's Exhibit  9  in  evidence,  and  ask  you  if  you 
will  tell  us  the  dates  that  those  cover,  or  from  what 
period  the  receipts  cover? 

A.     The  rent  covered? 

Q.     Yes. 

A.  Well,  that  was  wrote  on  7/1,  and  it  paid  the 
rent  from  7/1  to  8/1,  the  first  one. 

You  want  to  ^o  through  all  of  them? 

Q.     Let's  see,  are  these  in  order? 

Q.     Yes,  I  think  so. 

Q.     Just  skip  through  to  the  last  date  there. 

A.     Well,  the  last  date  was  January  the  15th. 

Q.     What  year?  A.     1955. 

Q.     And  that  paid  it  to  when? 
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A.  That  paid  from  January  1st  to  February  1st, 
1955.  That  was  15  days  late,  see. 

Q.  All  right.  Do  you  recognize  the  name  of 
Nadine  Crane?  [83]  A.     Dean  Crane? 

Q.     Nadine  Crane?  A.     Oh,  Nadine  Cram. 

Q.  Oh,  Cram,  pardon  me.  And  who  was  Nadine 
Cram? 

A.  That  was  a  tenant  of  mine  in  the  trailer 
court  that  worked  for  Mr.  Hoffman. 

Q.  Mr.  Pritchett,  when  Mr.  Hoffman  con- 
tracted this  space,  did  you  discuss  his  business 
with  him? 

A.  Well,  not  very  much.  He  just  told  me  he  was 
a  wholesale  distributor,  and  he  wanted  an  office,  so 
that  is  about  all — We  didn't  talk  about  it  very 
much. 

Q.  Did  he  describe  what  he  expected  to  do  with 
the  office  in  the  way  of  personnel,  or  anything  like 
that?  A.     No,  sir. 

Q.  Did  you  have  anything  to  do  with  the  hiring 
of  a  receptionist?  A.     Not  a  thing. 

Q.  Did  Mr.  Hoffman  mention  anything  to  you 
about  warehouse,  or  warehouse  space,  that  you 
recall? 

A.  Well,  I  believe  he  did  ask  me  if  I  had  any 
storage  room,  and  some  time  he  might  need  some, 
and  I  told  him  I  didn't  have,  didn't  have  any. 

Mr.  Eubank:     No  further  questions. 

Mr.  Whitney :     No  questions. 

The  Court:    That  will  be  all. 

(Witness  excused.)  [84] 
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Mr.  Eubank :     I  would  lik('  to  call  Nadine  Cram. 

NADINE  CRAM 

called  as  a  witness  in  behalf  of  the  Government, 
having  been  first  duly  sworn,  testific^d  as  follows: 

Direct  Examination 
By  Mr.  Eubank: 

Q.     Your  name  is  Nadine  Cram? 

A.     That  is  right. 

Q.     C-r-a-m?  A.     Yes. 

Q.  And  you  are  presently  residing  at  122  North 
29th  Street  here  in  Phoenix,  Arizona? 

A.     Yes. 

Q.  And  you  are  presently  a  senior  in  Phoenix 
Union  High  School  in  Phoenix?  A.     Yes. 

Q.  Nadine,  do  you  recall  the  name  of  Ben  Hoff- 
man ?  A.    Yes. 

Q.     And  Acme  Distributing  Company? 

A.     Yes. 

Q.     Tempe,  Arizona?  A.     Yes. 

Q.     Do  you  see  Mr.  Hoffman  in  this  room? 

A.     Yes,  he  is.  [85] 

Q.     Will  you  point  him  out,  please? 

A.     He  is  at  the  far  table  in  the  brown  suit. 

Q.     Do  you  know  Mr.  William  Pritchett  ? 

A.     Yes. 

Q.  Would  you  tell  the  Juiy  how  you  know  Mr. 
Hoffman?  And  Acme  Distributing  Com])any? 

A.  Well,  I  w^as  living  in  Mr.  Pritchett's  trailer 
court,  and  Mr.  Pi'itcbett  told  me  he  liad  I'ented  an 
office  to  a  Mr.  Hoffman,  ;nifl  ^h-.  TT<>rrn!;ui  jiccd.wl  .-. 
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receptionist  in  his  office  and  he  was  wondering  if  I 

would  work  for  him.  It  was  nearly  two  years  ago. 

Q.     Approximately  what  date  was  that? 

A.     Well,  it  was  either  later  July  or  early  August. 

Mr.  Whitney:     What  year? 

The  Court:     She  said  tw^o  years  ago. 

The  Witness:  Let's  see.  I  am  a  senior  this  year, 
and  it  was  between  my  Freshman  and  Sophomore 
year,  during  summer.  About  1952  or  1953. 

Q.  (By  Mr.  Eubank)  :  Now,  where,  by  the  way, 
was  this?  Where  was  the  motor  court  located? 

A.     It  was  816  Apache  Boulevard. 

Q.     816  Apache  Boulevard? 

A.     Yes,  in  Tempe. 

Q.  Where  was  the  office  of  Mr.  Hoffman  located, 
do  you  [86]  recall?  A.     818. 

Q.  Now,  what  did  Mr.  Hoffman  tell  you  when  he 
hired  you? 

A.  He  told  me  that  he  Avas  renting  this  office. 
He  was  connected  with  foods,  and  he  was  selling 
foods  to  the  different  stores  around  town,  and  he 
had  ordered  a  phone  to  go  in  there,  and  I  was  sup- 
posed to  act  as  receptionist  and  get  the  mail,  and 
take  care  of  any  callers  that  came  in,  and  if  any- 
one phoned  for  him  they  would  use  Mr.  Pritchett's 
court  phone,  and  Mr.  Pritchett  was  to  ring  a  buzzer 
and  I  would  go  into  the  court  phone  and  use  that 
phone. 

Q.     And  was  a  buzzer  installed  in  the  office? 

A.    Yes. 

Q.     Now,  what  was  your  pay  to  be? 
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A.     $10  a  week. 

Q.  How  long*  did  you  work  for  Mr.  Hoffman  in 
tliat  capacity? 

A.     Approximately  two  weeks. 

Q.  And  would  you  explain  or  describe  to  tlie 
jury  the  facilities  of  the  office,  what  furniture  was 
there?  A.     There  was  a  desk  and  two  chaii-s. 

0.     Were  there  any  files?  A.     No. 

Q.     Were  there  any  books  or  records? 

A.     None. 

Q.     Were  there  any  books  at  all  of  any  type  !  [S7] 

A.     No. 

Q.     Was  there  any  typewriter?  A.     No. 

Q.  At  the  time  you  were  there,  was  a  telephone 
ever  put  in?  A.     No. 

Q.  At  the  time  you  were  there,  how  many  calls 
did  you  answer  on  behalf  of  Acme? 

A.     Mr.  Hoffman  called  at  the  office  once. 

Q.     And  that  was  the  only  telephone  call? 

A.     Yes. 

Q.  Tn  regard  to  Mi*.  Hoffman,  how  often  was  he 
in  the  office? 

A.  Well,  h(^  would  come  in  sometimes  every  day 
to  get  the  mail,  and  sometimes  he  wouldn't  be  in  for 
a  day  or  so. 

Q.     And  how  long  would  he  stay  in  tlie  office? 

A.     Just  long  enough  to  ^ei  the  mail. 

Q.  Would  you  say  that  you  wei*e  at  the  office 
most  of  the  time  alone,  or  with  somebody  else? 

A.  Well,  sometimes  my  sister  would  come  over  to 
see  me,  but  most  of  the  time  T  wonlrl  be  by  myself. 
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Q.  In  relation  to  Mr.  Hoffman,  while  you  were 
working  there,  those  were  the  only  times  that  he 
appeared  was  usually  what,  in  the  morning  or  in  the 
afternoon  *?  A.     In  the  afternoon.  [88] 

Q.     And  did  you  ever  open  the  main 

A.     No. 

Q.  Did  you  ever  inquire  of  Mr.  Hoffman  of  his 
business,  other  than  the  first  meeting"?  A.     No. 

Q.  Were  there  any  shipments  to  this  Acme  Dis- 
tributing Company "? 

A.     None  while  I  was  there. 

Q.  Did  any  salesmen  from  any  wholesale  dealers 
call  there  personally  while  you  were  there  ? 

Mr.  Whitney:     I  think  that  is  immaterial. 

The  Court:     She  may  answer. 

The  Witness:  Well,  there  was  one  gentleman 
that  came,  but  I  didn't  know  he  was  a  salesman  at 
the  time  that  he  came.  I  didn't  know  until  later 
that  he  was  a  salesman. 

Q.  (By  Mr.  Eubank) :  Why  were  you  termi- 
nated from  your  job,  Nadine"? 

A.  I  don't  know.  I  was  there  for  quite  a  while, 
and  he  never  did  come,  and  then  I  believe  it  was 
through  Mr.  Pritchett  that  they  told  me  that  I 
wouldn't  need  to  work  there  any  more. 

Q.     Was  there  any  explanation  given  ? 

A.    No. 

Mr.  Eubank :     No  further  questions.  [89] 

Mr.  Whitney:     No  questions. 

The  Court:     That  will  be  all. 

(Witness  excused.) 
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KENNETH  GLAUS 

called  as  a  witness  in  behalf  of  the  Govei-nment, 
havins:  been  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Eubank: 

Q.     Your  name  is  Kenneth  Clans'? 

A.     Yes,  sir. 

Q.  And  you  w^ere  residing  at  1815  East  Thomas 
Road?  A.     Yes,  sir. 

Q.     In  Phoenix,  Arizona?  A.     Yes,  sir. 

Q.  And  you  have  been  engaged  in  fruit  and  date 
sales  in  the  area,  is  that  correct? 

A.     That  is  correct. 

Q.  Are  you  familiar  with  the  name  of  Benjamin 
B.  Hoffman?  A.     Yes,  sir. 

Q.  Would  you  recognize  him  if  you  saw  him  in 
this  courtroom?  A.     Yes,  sir. 

Q.     Do  you  see  him  here? 

A.     Yes,  sir.  (Indicating.) 

Q.     This  gentleman  here?  [90] 

Q.  And  were  you  familiar  with  the  name  of 
Acme  Distributing  Company?  A.     I  was. 

Q.     And  how  were  you  familiar  with  that  name? 

A.     Well,  they  sold  dates. 

Q.     And  who  was  that,  when  you  say  they  sold? 

A.  Well,  Mr.  Hoffman  and  some  other  fellow  by 
the  name  of  Harris,  I  believe. 

Mr.  Whitney:     What  is  the  last  name? 

The  Witness :     Harris. 
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Q.  (By  Mr.  Eubank)  :  Now,  on  or  about  Decem- 
ber 8,  1954,  did  you  happen  to  purchase  any  dates'? 

A.     On  December  8th,  did  you  say,  sir? 

Q.     Yes,  sir,  or  thereabouts. 

A.     On  December  8th,  I  did. 

Q.     Who  did  you  purchase  those  dates  from? 

A.     From  Mr.  Hoffman. 

Q.  Do  you  remember  the  type  of  dates  they 
were?  A.     Yes,  sir. 

Q.    What  type  were  they? 

A.     They  were  Adeglish-Norris. 

Q.  Do  you  recall  the  company,  the  designation 
on  the  product? 

A.  I  don't  quite  understand  what  you  mean  by  a 
designation,  sir.  [91] 

Q.  The  title,  or  the  company's  right  name  that 
was  on  the  box,  the  type  of  the  date  and  the  name  ? 

A.  That  was  written  on  the  box  whose  dates  they 
were,  is  that  what  you  mean? 

Q.     That  is  right. 

A.  As  near  as  I  remember,  I  believe  it  said 
Long's. 

Q.     May  I  see  that  slip,  please? 

A.     Yes.  (Handing  to  counsel.) 

Mr.  Eubank :  I  would  like  this  marked  as  Plain- 
tiff's Exhibit  10  for  identification. 

The  Clerk:  Government's  Exhibit  10  for  identi- 
fication. 

(Said  Memorandum  was  marked  as  Govern- 
ment's exhibit  10  for  identification.) 
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Q.  (By  Mr.  Eubank):  T  show  you  Govern- 
ment's Exhibit  6  in  evidence  and  ask  you  if  you 
recognize  this  lx)x  cover,  or  this  type? 

A.     Yes,  I  do. 

Q.  And  is  this  similar  to  boxes  that  you  bought 
on  December  8th  ? 

A.  Yes.  I  bought — Now,  I  won't  say  on  Decem- 
ber 8th.  I  bought  dates  at  several  different  times, 
but  I  did  buy  dates  during  some  of  these  periods 
that  w^ere  in  boxes  like  that. 

Q.  And  those  boxes  you  bought,  were  they  from 
Mr.  Hoffman? 

A.     I  bought  them  from  Mr.  Hoffman. 

Q.  I  show  you  Government's  Exhibit  10  for 
identification,  [92]  and  ask  you  if  you  recognize 
this  document? 

A.     That  is  my  waiting.  I  w^rote  that  bill. 

Q.     Fine.  A.     Yes,  I  recognize  it,  sir. 

Mr.  Eubank:  We  offer  this  Government's  Ex- 
hibit 10  for  identification  in  evidence. 

Mr.  Whitney:     You  say  this  is  in  your  writing? 

The  Witness :    Yes,  sir. 

Mr.  Whitney:  May  I  ask  a  question  on  voir 
dire? 

The  Court:     All  right. 

Q.  (By  Mr.  Whitney) :  That  shows  you  pur- 
chased dates  for  a  total  of  $316.25? 

A.  Yes,  sir,  if  that  is  what  it  says  on  the  slip, 
sir. 

Mr.  Whitney:     If  th(^  Court  pleas(\  T  o))joct  io  it 


106  Benjamin  B.  Hoffman  vs, 

(Testimony  of  Kenneth  Claus.) 

on  the  grounds  that  it  is  not  binding  on  the  d^.- 

fendant.  It  is  in  his  handwriting. 

The  Court:  It  would  only  corroborate  what  he 
would  say.  He  would  say  he  bought  that  from  him. 

Mr.  Whitney:  The  only  thing  he  could  use  it 
for  is  to  refresh  his  memory  as  to  the  dates. 

The  Court:     I  suppose  so. 

Q.  (By  Mr.  Eubank)  :  Mr.  Claus,  this  date  on 
this  is  December  8,  1954. 

A.     That  was  the  date  you  asked  me,  sir. 

Q.  And  on  this  document  here,  is  this  for  your 
own  records  ?  [93]  A.     It  is,  sir. 

Q.  And  do  you  keep  any  other  records  but  this 
record,  I  mean,  of  your  purchase  ? 

A.  Well,  I  am  like  most  fellows,  if  I  buy  some 
merchandise,  at  the  end  of  the  day  I  add  them  all 
up,  how  much  it  was  for  merchandise,  and  put  them 
in  my  book,  what  it  was  for,  and  I  went  through  all 
of  my  drawers  where  I  had  dates,  pertaining  to  this, 
and  I  found  five  or  six  receipts  here,  so  I  brought 
them  along. 

Q.     And  these  receipts  were  in  your  file? 

A.  They  were  in  with  all  of  my  bills  that  I  had 
thrown  in  a  box  like  I  keep  them. 

Q.  Could  you  recognize  that  this  was  a  sale 
from  Ben  Hoffman? 

A.  Well,  during  that  period  I  wasn't  buying 
them  from  anybody  else,  so  it  would  have  to  be.  I 
had  two  or  three  more  here.  That  was  all  through 
the  period  of  about  a  month. 
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Mr.  Eubank :  I  ask  that  that  be  admitted  in  evi- 
dence, the  memorandum. 

The  Court:     All  right. 

The  Clerk :     Government's  Exhibit  10  in  evidence. 

(Said  Memorandum  was  received  in  evidence 
and  marked  as  Government's  Exhibit  10.) 

Q.  (By  Mr.  Eubank) :  Now,  Mr.  Claus,  can 
you  look  at  this  bill,  and  can  you  [94]  tell  from  that 
what  you  paid  a  pound  for  these  dates? 

A.  Well,  from  memory,  they  were  all  about  at 
this  time  approximately  this  time,  and  a  couple  of 
other  times  here,  Init  that  time  there,  well,  I  will 
tell  you  how  it  was.  Let  me  tell  you  how  it  was.  I 
bought  some  here  at  one  price,  and  a  little  bit 
later  on  there  was  another  deal  come  up  at  a  dif- 
ferent price,  and  as  near  as  I  can  remember,  that 
was  approximately  12  cents  a  poimd. 

Q.  Ijet  us  go  to  the  first  price  range.  Approxi- 
mately when  was  that?  A.     Let's  see. 

Mr.  Whitney :  You  mean  you  are  going  into  the 
prices  he  paid  for  the  dates? 

Mr.  Eubank:    Yes. 

Mr.  Whitney :  I  object  to  it.  It  is  not  in  the  issues 
to  be  determined. 

The  Court:     Objection  overruled. 

Mr.  Eubank:    You  may  answer. 

The  Witness :  Well,  it  says  here,  I  have  two  bills 
here  made  out  by  the  Acme  Distributing  Company. 

Q.  (P>y  Mr.  Eubank) :  These  are  written  by 
Acme  and  not  by  you  ? 
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A.  At  least  they  are  signed  by  Acme.  This  one 
here,  I  know  I  didn't  write  this,  and  I  didn't  mark 
that  one  paid.  [95]  These  two  here  are  the  only 
two  I  have  that  are  not  made  by  myself. 

Mr.  Eubank :  I  would  like  these  to  be  marked  as 
Exhibits  for  identification  11  and  11- A. 

The  Clerk:  Government's  Exhibits  11  and  11-A 
for  identification. 

(Said  Receipts  were  marked  as  Government's 
Exhibits  11  and  11-A  for  identification.) 

Q.  (By  Mr.  Eubank) :  I  show  you  Govern- 
ments Exhibits  for  identification  11  and  11-A,  and 
ask  you  to  identify  those  for  us.  Those  are  the  ones 
you  have  just  handed  me,  and  you  brought  Avith  you 
this  morning,  is  that  correct? 

A.  They  are.  Only  these  apples  didn't  come 
from  him.  Them  apples  I  wrote  on  them,  I  just 
wrote  on  there  to  keep  track  of  the  apples  I  bought, 
but  for  the  dates,  they  are. 

Q.     Where  did  you  get  those  documents? 

A.     Those  receipts? 

Q.     That  is  right. 

A.  I  may  have  furnished  the  receipts.  I  don't 
know  that,  but  Mr.  Hoffman  or  either  his  aide  filled 
these  out  and  marked  them,  and  I  don't  know  which 
one  filled  in  the  writing,  but  one  of  them  is  marked 
Paid  by  ^'B,"  and  one  of  them  is  marked  Paid  by 
Harris.  I  don't  know.  I  may  have  furnished  these 
slips.  [96] 
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Q.  Tliese  receipts,  where  were  these  stored  in 
yonr  records  ? 

A.     That  was  in  ihe  l)Ox  with  all  my  other  bills. 

Q.     Where  did  yon  ^et  them? 

A.     The  first  time  I  dng  them  up,  or  now? 

Q.     No,  now. 

A.     This  time  T  got  them  out  of  the  box. 

Q.     When? 

A.  About  two  or  three  days  ago  when  I  got  this 
paper  that  said  I  had  to  come  down  here. 

]\rr.  Eubank:  I  ask  that  these  be  admitted  in 
evidence. 

Q.  (By  Mr.  Eubank):  You  didn't  buy  these 
apples  from  Mr.  Hoffman,  did  you  ? 

A.     No,  sir,  I  didn't. 

Mr.  Whitney:  If  the  Court  please,  I  don't  think 
these  have  been  properly  identified,  and  we  object  to 
them  on  that  ground.  No  foundation  for  them.  We 
don't  think  they  are  material,  anyway. 

The  Court:  They  may  be  received.  We  will  dis- 
regard the  apples. 

The  Clerk:  Government's  Exhibits  11  and  11-A 
in  evidence. 

(Said  Receipts  were  received  in  evidence  and 
marked  Government's  Exhibits  11  and  11-A.) 

Q.  (By  Mr.  Eubank) :  Now^,  Mr.  Clans,  I  show 
you  Government's  Exhibits  11  [97]  and  11-A  in 
evidence,  and  ask  you  if  you  can  determine  by  look- 
ing at  these  the  amount  you  paid  per  pound  for 
these  Long  dates? 
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A.  Well,  as  yon  see,  it  says  One  Case  of  3- 
pound  Dates.  As  near  as  I  can  remember,  there  was 
three  pounds  in  the  box.  I  don't  remember  how 
many  boxes  was  in  the  case.  I  think  there  was  12, 
but  I  am  not  sure.  And  it  was  three  pounds  for  each 
box,  and  it  was  six  dollars  for  each  box,  and  I  sold 
the  box  for  a  dollar. 

Q.     What  would  that  have  been  a  box? 

A.  Three  boxes  in  a  pound,  and  one  box  cost  50 
cents.  It  would  be  about  16  or  17  cents  a  pound, 
wouldn't  it,  the  way  I  figured?  ■ 

Q.  That  is  in  regard  to  Plaintiff's  Exhibit  11. 
Now  in  regard  to  Plaintiff's,  or,  rather.  Govern- 
ment's Exhibit  11- A,  what  did  you  pay  a  pound  for 
that? 

A.  This  one,  this  is  just  the  same  as  that  one. 
One  case  3-pound  dates,  $6.00.  One  case  three-pound 
dates,  $6.00.  They  are  the  same,  only  different  times, 
I  guess. 

Q.  The  purchase  is  covered  by  Government's 
Exhibits  11  and  11-A  for  what  kind  of  dates? 

A.  As  near  as  I  can  remember,  they  were 
Adeglish-Norris. 

Q.     That  is  what  company? 

A.  On  these  first  ones  here,  I  don't  remember 
whether  them  had  Long  on  or  Glass  Date  Com- 
pany. It  seems  one  was  [98]  from  Glass  Date  Com- 
pany, and  the  others  in  the  other  kind  of  box  were 
from  Long's.  I  don't  know  for  sure.  Some  of  these 
mav  have  been  Long's.  It  has  been  two  vears.  It  is 
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hard  to  remember  what  was  w^ritten  on  the  package, 

because  I  didn't  have  many  of  them. 

Q.     Could  you  tell  which  of  these  was  Long  dates  ? 

A.  I  would  say  both  of  them  were  the  same 
dates,  because  they  were  both  purchased  at  the  same 
time,  because  only  maybe  one  or  two  times  I  got 
some  of  that  kind.  The  other  times  they  were  in 
another  kind  of  box.  They  weren't  in  a  three-pound 
box.  They  were  in  the  other  box,  which  I  think  was 
a  one-pound  box. 

Q.  In  your  recollection,  do  you  recall  the  type  of 
date  that  was  covered  by  these  two  receipts? 

A.     You  mean  the  variety  of  date? 

Q.     The  company  name  of  the  date? 

A.  No,  that  is  w^hat  I  just  said,  I  don't  remember 
whether  or  not  it  was  the  Long  Date  or  Glass  Date 
Company.  It  could  have  been  either  one,  because  I 
don't  remember  which  one  was  on  the  particular 
box. 

Q.  This  memorandum  that  we  have  in  evidence 
as  Government's  Exhibit  10,  you  are  certain  that 
that  was  Long's  dates? 

A.  Yes,  because  that  is  just  like  all  the  rest  of 
these  I  have  in  my  hand  that  was  in  that  one-pound 
box.  I  assume  it  was  a  one-pound  box,  but  it  was 
that  type  of  box,  put  it  that  [99]  way,  that  is 
there. 

Q.  These  ones  you  have  in  your  hand,  were  those 
written  by  you? 

A.  Yes.  I  was  supposed  to  bring  all  these,  and 
this  is  the  way  I  had  them  down,  so  that  is  the  way 
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I  brought  them.  This  is  the  date  and  the  amounts  as 

I  had  them  in  my  bills. 

Q.     Does  that  represent  a  memorandum*? 

A.  They  represent  what  I  paid  for  the  dates  at 
the  time  I  bought  them. 

Q.     These  are  your  books? 

A.  I  had  them  written  down  in  my  merchandise 
for  resale.  I  put  these  in  the  box  with  my  bills  other 
than  these.  I  got  these  figures  out  of  my  books.  I 
had  written  in  my  books  what  I  had  purchased  on 
these  dates,  and  I  wrote  it  down  and  brought  it 
down  like  I  was  told  to  do. 

Q.  The  group  represented  on  December  13  and 
December  10,  December  9,  and  December  16,  those 
you  will  testify  are  Long  dates  ^  Is  that  correct, 
these  three  ? 

A.  I  mil  testify  they  were  in  that  box  there  like 
that.  I  don't  know  whose  dates  they  were.  I  bought 
them  from  the  Acme  Distributing  Company.  They 
was  in  them  boxes.  I  don't  know  whose  dates  they 
were. 

Q.     This  type  of  box? 

A.     That  type  of  box,  yes,  sir. 

Q.     And  it  was  this  color?  [100] 

A.  It  was  this  color.  This  is  the  kind  of  pack- 
ages most  of  them  w^re  in.  One  time  I  got  some  in 
a  brown  cardboard  box.  There  was  three  pounds  in 
a  box.  There  was  nothing  on  that,  but  most  of  them 
was  like  that.  (Indicating.) 

Mr.  Eubank:  I  would  like  to  have  these  marked 
for  identification  12- A  and  B. 
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The  Clerk:  Government's  Exhibits  12,  12-A  and 
12-B  for  identification. 

(Said  Memos  were  marked  as  Government's 
Exhibits  12,  12-A  and  12-B  for  identification.) 

Q.  (By  Mr.  Eubank) :  I  show  you  Govern- 
ment's Exhibits  12,  12-A  and  12-B  for  identification, 
and  ask  you  if  those  are  the  memos  from  your  rec- 
ords? A.     They  are,  sir. 

Q.  And  these  are  in  your  writing;  is  that  cor- 
rect ? 

A.  They  are,  sir.  No;  wait  a  minute.  My  wife 
wrote  this  down  for  me  this  morning  out  of  my 
books,  because  she  can  write  better  than  I  can. 
These  two  are  my  writing,  this  is  my  wdf e  's  writing. 
I  told  her  w^hat  to  write.  This  is  in  my  books,  that 
date  and  that  amount;  yes,  sir. 

Mr.  Eubank:     I  offer  these  in  evidence. 

Mr.  Whitney :    May  I  ask  a  question  on  voir  dire  ? 

The  Court:    Yes. 

Q.  (By  Mr.  Whitney) :  You  keep  books  of  ac- 
count ?  [101]  A.     I  beg  your  pardon? 

Q.  You  keep  books  of  account?  Do  you  keep 
books  for  your  business? 

A.  Yes,  sir;  I  keep  the  books  of  my  business; 
yes,  sir. 

Q.  Where  did  you  get  these?  Out  of  that  box, 
you  say? 

A.  I  made  them  out  myself  and  put  them  in  my 
box  with  my  other  bills,  sir. 

Q.     When  did  you  make  them  up? 

A.     At  the  time  I  bou2:ht  the  dates. 
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Q.     At  the  time  you  bought  the  dates? 

A.     Yes,  sir;  all  but  that  one. 

Q.     You  didn't  make  that  one  up? 

A.  I  took  that  one  out  of  my  books.  I  made  that 
up  this  morning.  That  was  a  copy  of  what  was  in 
my  books. 

Q.     Is  this  your  handwriting? 

A.     That  is  my  wife's  handwriting. 

Q.     She  took  it  out  of  the  books? 

A.  No;  I  told  her  to  write  it  down  for  me.  She 
writes  better  than  I  do.   She  wrote  it  for  me. 

Q.     This  is  in  your  handwriting? 

A.     Those  two  are  my  handwriting. 

Mr.  Whitney:  I  object  to  it  as  not  the  best  evi- 
dence.   Immaterial. 

Mr.  Eubank :  I  offer  these  in  evidence  as  a  memo- 
randum, your  Honor.  [102] 

The  Court:  I  am  a  little  confused.  Are  those 
the  evidence  of  purchase  of  Long's  dates  or  Glass 
dates  ? 

Mr.  Eubank:  These  were  testified  to  as  repre- 
senting the  Long  date  purchase. 

The  Court:    All  right,  they  may  be  received. 

The  Clerk:  Government's  Exhibits  12,  12- A  and 
12-B  in  evidence. 

(Said  Note  Paper  Memos  were  received  in 
evidence  and  marked  as  Government's  Exhibits 
12,  12-A  and  12-B.) 

Q.  (By  Mr.  Eubank) :  I  show  you  Govern- 
ment's Exhibits  12,  12-A  and  12-B  in  evidence,  and 
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ask  you  to  tell  the  jury  what  type  of  dates  these 

memos  represent,  what  dates  were  purchased? 

Mr.  Whitney:  If  the  Court  pleases,  I  assume 
that  this  memo  would  show. 

The  Court :  They  are  supposed  to  be  Long  dates, 
you  just  told  me.  What  do  you  want  to  ask  him 
about  it  again  for? 

Mr.  Eubank :  All  right.  It  is  in  evidence  now.  I 
thought  we  would  have  him  testify. 

The  Court:  You  just  told  me  they  show  there 
as  evidence  of  the  purchase  of  Long  dates.  Why 
wear  these  things  out? 

Mr.  Eubank:    Okay. 

Q.  (By  Mr.  Eubank) :  Mr.  Claus,  in  your  busi- 
ness, what  type  of  stand  did  you  operate  during  the 
period  that  these  receipts  cover?  [103] 

A.  I  operate  fruit  and  vegetable  stands  like  you 
see  along  the  street,  where  you  sell  oranges  and 
grapefruits,  and  dates,  and  that  type  of  merchan- 
dise. 

Q.  The  particular  dates  that  were  covered  here 
that  were  sold  to  you  by  Mr.  Moffman,  do  you  recall 
the  price  per  pound  that  you  paid  for  these  dates  ? 

A.  Like  I  said,  I  believe  it  was  approximately  12 
cents,  that  is  for  these  in  these  boxes,  12  cents  per 
pound. 

Q.  And  at  another  time,  did  you  pay  a  different 
price  than  12  cents? 

A.  Like  I  said,  there  were  three  pounds  in  one 
box,  and  tliat  figured  like  about  16  cents.    Three 
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into  fifty  would  be  the  difference.    It  was  packed 

in  a  different  type  of  box. 

Q.  The  receipts  we  have  there,  you  testify  that 
the  dates  that  you  received  were  in  those  price 
ranges,  is  that  correct? 

A.     Approximately,  sir.   That  is  pretty  close. 

Q.  If  you  were  to  go  to  the  extreme  of  the  ap- 
proximate, how  far  could  it  possibly  be? 

A.  The  ones  I  bought  wouldn't  vary  maybe,  say, 
from  11  to  13  cents.  Otherwise  I  wouldn't  have 
bought  them,  because  I  could  buy  them  at  the  same 
price  here,  Arizona  dates. 

Q.  Did  you  at  any  time  telephone  Mrs.  Long, 
or  the  Long  Date  Company?  A.     I  did.  [104] 

Q.  And  in  regard  to  that  call,  did  you  attempt 
to  contract  for  dates  ? 

A.     I  wouldn't  put  it  that  way,  sir. 

Mr.  Whitney:  What  difference  does  it  make? 
That  is  completely  outside  of  the  indictment.  I  ob- 
ject to  it  as  immaterial,  what  he  did  with  Mrs.  Long. 

The  Court:  She  said  somebody  called  her,  and 
it  wasn't  the  defendant.  Maybe  it  was  this  witness. 

Q.  (By  Mr.  Eubank) :  What,  in  the  call  to  Mrs. 
Long,  what  arrangement  did  you  attempt  to  make, 
if  any? 

A.  Well,  if  I  am  allowed,  I  will  tell  you  in  my 
own  words  why  I  called,  and  what  I  called  for. 
May  I  do  that? 

The  Court:    I  don't  know  about  that. 

Mr.  Whitney:    Just  answer  the  questions,  sir. 

The  Court :    Just  a  minute. 
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The  Witness:  I  am  confused.  I  don't  know  what 
you  mean. 

Q.  (By  Mr.  Eubank)  :  First,  did  you  make  a 
call  to  Long's  A.     I  did,  sir. 

Q.     Approximately  when? 

A.  Well,  as  near  as  I  can  remember,  I  believe  it 
was  in  December  of  1954. 

Q.     And  do  you  recall  who  you  talked  to?  [105] 

A.  Well,  the  person  to  whom  I  talked  said  they 
were  Mrs.  Long. 

Q.  And  did  you  ask  about  Long  dates?  What 
was  the  purpose  of  your  call? 

A.  I  asked  her  how  much  I  could  buy  dates 
from  her  for.  That  was  why  I  called  her. 

Q.  Did  you  ask  for  cheap  dates,  or  inexpensive 
dates  ? 

A.  I  don't  know  as  I  mentioned  cheap  dates.  I 
asked  her  the  price  if  I  bought  a  large  amount  of 
dates. 

Q.     What  did  she  say? 

A.  She  said  she  was  getting  45  cents  a  pound, 
as  near  as  I  can  remember. 

Q.  Did  she  say  where  she  was  getting  45  cents 
a  pound? 

A.  I  don't  remember  whether  or  not  she  said 
where  she  was  getting  that,  but  she  said  that  was 
what  she  was  getting,  as  near  as  I  can  remember. 

Mr.  Whitney :  If  the  court  please,  that  is  wholly 
immaterial. 

The  Court:  I  think  so.  Disregard  that.  It  may 
be  stricken. 
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Q.  (By  Mr.  Eubank)  :  Did  she  offer  to  sell  you 
any  dates'? 

A.  I  don't  believe  so,  because  we  were  arguing 
about  the  price. 

Q.  Did  you  make  any  statement  as  to  the  price 
of  Long  [106]  dates? 

The  Court:  I  don't  think  this  has  anything  to  do 
with  this  lawsuit.  I  don't  believe  I  would  care  to 
hear  any  more  about  it. 

Q.  (By  Mr.  Eubank) :  When  you  purchased 
these  dates  from  Hoffman,  did  you  have  any  conver- 
sation with  Mr.  Hoffman  as  to  the  place  that  he 
was  procuring  these  dates  from? 

A.  Well,  other  than  he  said  they  were  California 
dates,  I  don't  believe  that  I  do.  I  mean,  there  may 
have  been  some  conversation  over  a  period  of  two 
years  you  could  forget  about.  I  think  the  main  thing 
I  asked  about  whether  they  were  Arizona  or  Cali- 
fornia, and  as  near  as  I  can  remember,  I  think  he 
told  me  they  were  California  dates. 

Q.  When  you  placed  your  call  into  the  Long 
Date  Gardens,  did  you  do  that  by  finding  the  phone 
number  on  one  of  the  boxes  of  dates,  or  did  you  in- 
quire from  the  telephone  company,  if  you  recall? 

A.  Well,  I  don't  remember  how  I  went  around 
getting  that  phone  number.  I  do  remember  the  name 
of  the  company  was  on  there,  so  I  could  have,  or  it 
may  have  been  stamped  on  the  box.  I  don't  remem- 
ber how  I  got  the  number,  but  I  got  the  name  of 
the  company  off  the  box. 

Q.     The  price  you  were  buying  dates  for  from 
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Mr.  Hoffman  at  that  particular  period,  the  market 
being  what  it  was,  w^as  [107]  that  a  good  price  for 
market  conditions,  or  was  it  an  average  price  in 
market  conditions? 

A.  What  do  you  mean  by  good,  sir?  Good  for 
me  or  good  for  the  seller? 

Q.     Good  for  you? 

Mr.  Whitney:  I  object  to  the  question.  He  said 
he  bought  those  dates,  and  he  could  have  got  them  in 
Arizona  for  the  same. 

Mr.  Eubank:    All  right,  no  further  questions. 

Cross-Examination 
By  Mr.  La  Prade: 

Q.  Mr.  Claus,  is  this  the  same  size  box  of  dates 
that  you  were  buying? 

A.     Sir,  it  looks  like  the  same  size. 

Q.     What  were  you  selling  them  for  per  box? 

A.     Let's  see  now. 

Q.     Didn't  you  state  one  dollar? 

A.  No,  sir ;  I  said  a  box  that  had  approximately 
three  poimds  in  it  was  sold  for  one  dollar  by  me. 

Q.  Do  you  recall  what  you  were  getting  for  this 
size  box? 

A.  I  believe  I  was  selling  those  boxes  there,  five 
of  them  for  a  dollar,  maybe  in  the  end  even  six,  but 
I  know  I  sold  a  lot  of  them  five  of  them  boxes  for  a 
dollar. 

Q.  You  say  you  could  get  the  same  quality  of 
date  for  [108]  w^hat  per  pound  here  in  Arizona? 
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A.  I  have  bought  lots  of  dates  in  Arizona,  and 
better  quality  than  that,  at  10  cents  per  pound. 

Q.  You  could  get  them  at  that  price  here  in 
Arizona  at  that  time? 

A.  At  that  time  I  wasn't  buying  in  Arizona,  I 
was  buying  these.  But  I  have  bought  a  lot  of  them, 
and  I  have  also  bought  a  lot  of  California  dates  at 
10  cents  or  better  a  pound  of  the  same  quality  as 
that. 

Q.  All  right,  about  the  same  time  as  we  are 
discussing  here  ? 

A.  Right  about  that  time,  when  there  wasn't  any 
more  of  these. 

Mr.  La  Prade :    That  is  all. 

Mr.  Eubank :     That  is  all. 

(Witness  excused.) 

The  Court:  We  will  suspend  until  ten  in  the 
morning.  Keep  in  mind  the  Court's  admonition. 

(Thereupon,  an  adjournment  was  taken  to 
10:00  o'clock  a.m.  the  following  day,  September 
19,  1956.)  [109] 

September  19,  1956,  10:00  A.M. 

The  Court :    You  may  proceed. 

Mr.  Eubank:  Mr.  Whitney  has  consented  to  the 
release  of  Mrs.  Darling. 

The  Court :    All  right,  she  may  be  excused. 

Mr.  Eubank :  And  we  have  other  witnesses  to  be 
sworn. 


II 


I 


United  States  of  America  121 

(Witnesses  sworn.) 

The  Court:  You  gentlemen  will  remain  out  of 
the  courtroom  until  called. 

Mr.  Eubank:  At  this  time,  I  would  like  to  re- 
quest that  a  witness  be  called  out  of  order.  This  wit- 
ness is  Mr.  T.  L.  Brice.  He  is  supposed  to  be  a  key 
figure  at  a  wholesale  grocers'  convention,  and  sup- 
posedly has  a  plane  connection  at  10:55.  [110] 

The  Court:    Better  get  him  in  here,  then. 

Mr.  Eubank:  Mr.  A^Tiitney,  do  you  think  we 
could  move  this  man  along  fairly  fast?  He  has  to 
make  a  plane  connection. 

Mr.  Whitney:  That  would  depend  a  great  deal 
on  what  he  has  to  say. 

Mr.  Eubank:     All  right,  I  call  Mr.  T.  L.  Brice. 

T.  L.  BRICE 

called  as  a  \\itness  in  behalf  of  the  Government, 
having  been  first  duly  sworn,  testified  as  follows : 

Direct  Examination 

By  Mr.  Eubank: 

Q.  Your  name  is  Ted  L.  Brice? 

A.  That  is  right. 

Q.  And  you  are  employed  by  the  T.  L.  Brice 
Company?  A.     That  is  right. 

Q.  In  what  capacity  are  you  employed? 

A.  I  am  manager  of  it  now. 

Q.  That  is  located  in  Sherman,  Texas? 

A.  That  is  right. 

Q.  Do  you  recall  the  name  of  Ben  B.  Hoffm.an? 
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A.    Yes,  sir. 

Q.  Do  you  recall  the  name  of  Ben  B.  Hoffman 
Wholesale  Grocers?  A.     Yes,  sir. 

Q.  Do  you  know  the  place  where  that  firm  was 
located?  [Ill] 

A.     Located  in  Tucson,  Arizona. 

Q.  In  regard  to  that  firm,  did  you  have  any  tele- 
phone communication  with  them? 

A.     Yes,  sir. 

Q.  Would  you  please  explain  first  when  that 
telephone  call  was  had? 

A.     It  was  on  or  about  May  25th  of  1953. 

Q.     And  how  did  that  call  identify  itself? 

A.  As  Mr.  Ben  B.  Hoffman,  as  Ben  B.  Hoffman 
Wholesale  Grocery. 

Q.     And  was  the  town  identified? 

A.     Yes,  sir ;  it  was. 

Q.  What  was  the  nature  of  the  call?  Was  it 
collect,  or  paid?  A.     It  was  collect. 

Q.     What  did  Mr.  Hoffman  say? 

Mr.  Whitney:  I  object  to  it,  if  the  Court  please, 
on  the  grounds  no  foundation  made  for  that,  and  no 
identification  except  his  statement  that  he  talked  to 
Mr.  Hoffman  at  Tucson. 

May  I  ask  him  one  question  on  voir  dire? 

The  Court:     All  right. 

Q.  (By  Mr.  Whitney) :  Did  you  ever  talk  to 
Mr.  Hoffman  personally,  except  on  the  phone? 

A.     Just  on  the  phone.  [112] 

The  Court:     Did  he  say  it  was  Hoffman? 
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The  Witness:    Yes,  sir. 

The  Court:     Go  ahead. 

Q.  (By  Mr.  Eubank)  :  What  did  Mr.  Hoffman 
say? 

A.  He  wanted  to  know  if  he  could  buy  some 
pickles,  and  wanted  to  know  the  price  of  the  pickles 
and  the  delivery  date  of  them. 

Q.  In  regard  to  the  pickles,  what  was  the  price 
that  you  quoted? 

A.  He  bought  several  sizes  which  varied  in 
price,  the  different  sizes. 

I  remember  one  was  quarts,  and  at  that  time  I 
don't  remember  what  the  exact  price  was  on  them. 

Q.    What  were  the  terms? 

A.     One  per  cent  10,  net  eleven. 

Q.  And  what  does  that  mean,  for  the  benefit  of 
the  jury? 

Mr.  Whitney :  I  would  like  to  have  the  answer  to 
that  last  question. 

The  Witness:    One  per  cent  10,  net  eleven. 

That  is  to  say,  within  ten  days  they  get  1%  cash 
discount  off  the  invoice.  If  it  isn't  paid,  the  full 
amount  of  the  invoice  is  due  on  the  eleventh  day. 

Q.  (By  Mr.  Eubank)  :  Was  this  shipment  based 
upon  the  phone  call  gotten  [113]  together  by  your 
firm  ?  I  mean,  was  it  shipped  ?  A.     Yes,  sir. 

Q.  Now,  in  the  conversation  with  Ben,  did  you 
inquire  into  his  business? 

A.  Yes,  sir.  Let  me  clarify  this  one  moment.  On 
the  first   phone   call   T   did   not.   There   were   other 
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phone  calls  which  we  did  inquire  about  his  credit 

rating,  and  so  forth. 

Q.  Approximately,  these  other  phone  calls,  when 
v\ere  they  made? 

A.  The  shipment  of  pickles  was  made  on  or 
about  the  8th  of  June,  and  it  was  between  approxi- 
mately the  25th,  and  the  8th  of  June,  1953. 

Q.  The  other  phone  calls,  what  statements  were 
made  at  that  time  by  Mr.  Hoffman? 

A.  We  asked  him  in  regard  to  his  credit  rating 
if  he  was  listed  in  Dun  and  Bradstreet,  which  he 
was  not. 

We  asked  him  to  give  us  some  references  as  to 
the  people  he  was  purchasing  from  at  that  time, 
which  he  referred  to  us  Eastern  Packers.  And  then 
we  checked  at  Sherman  on  two  food  concerns  that 
distribute  their  products  in  this  area,  if  they  had 
heard  of  Mr.  Hoffman,  and  these  people  said  that 
he  might  be  the  one  that  purchased  James  A.  Dick 
Grocery  Company,  and  I  called  Mr.  Hoffman  and 
asked  him  if  he  was  the  one  that  bought  out  the 
Dick  Grocery  Company,  and  he  informed  me  he  was 
at  that  time.  [114] 

Mr.  Eubank:  Mark  this  Government  Exhibit  13 
for  identification. 

The  Clerk:  Government's  Exhibit  13  for  identi- 
fication.) 

(Said  invoice  was  marked  as  Government's 
Exhibit  13  for  identification.) 

Q.     (By  Mr.  Eubank):     I  show  you  plaintiff's 
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Exhibit  13  for  identification,  and  ask  you  if  you 

recognize  this  document?  A.     Yes,  sir. 

Q.     How  do  you  recognize  the  dociunent? 

A.  This  is  the  invoice  that  was  mailed  to  Ben 
B.  Hoffman.  It  was  not  mailed  to  Ben  B.  Hoffman, 
but  it  was  taken  by  our  truck  driver  on  delivery  of 
his  merchandise. 

Q.  This  particular  document,  could  you  explain 
to  the  jury  the  technique  of  your  records  in  regard 
to  a  document  of  this  type  ? 

A.  Well,  this  is  the  invoice  which  is  mailed  to  a 
jobber  after  his  pickles  are  delivered.  Now,  when 
our  truck  delivers  pickles  to  a  jobber,  he  carries  a 
bill  of  lading,  usually. 

Now,  in  this  case  here,  we  also  sent  the  invoice 
along  with  the  bill  of  lading,  because  we  did  not 
have  satisfactory  credit  rating,  and  our  driver  had 
instructions,  if  at  all  possible,  to  pick  up  the  check. 
^AHiich  was  impossible.  I  don't  recall  what  the  ex- 
cuse Mr.  Hoffman  gave  him  from  there,  therefore, 
this  is  the  copy  that  our  driver  carried  with  him 
out  [115]  here. 

Mr.  Eubank:  I  ask  that  Grovemment's  Exhibit  13 
be  admitted  in  evidence. 

Mr.  Whitney:  I  object  to  it  on  the  groimds  no 
proper  foundation  has  been  laid.    It  is  hearsay. 

The  Court:    It  may  be  received. 

(Said  invoice  was  received  in  evidence  and 
marked  as  Government's  Exhibit  13.) 
Q.     (By  Mr.  Eubank) :     Now,  Mr.  Brice,  refer- 
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ring  again  to  Government's  Exhibit  13  in  evidence, 

will  you  tell  the  jury  the  amount  of  the  shipment? 

A.  It  was  775  cases,  and  approximately  2100. 
Here  it  is  exactly,  $2,138.75.   $2,138.75. 

Q.  Now,  was  any  part  of  that  money  ever  col- 
lected? A.     Yes,  sir;  $400  of  it  was  paid. 

Q.    How  did  you  collect  the  $400? 

Mr.  Whitney:  If  the  Court  please,  I  object  to 
that  as  immaterial. 

The  Court:     He  may  answer. 

Q.  (By  Mr.  Eubank)  :  In  other  words,  what  did 
you  do  to  collect  $400? 

Mr.  Whitney:    Same  objection. 

The  Court:     Same  ruling.  [116] 

Q.     (By  Mr.  Eubank)  :     Go  ahead. 

A.  There  were  several  phone  calls  requesting  Mr. 
Hoffman  to  make  payment  of  this  invoice,  and  the 
one  that  got  the  results,  the  $400,  we  told  him  to 
either  send  the  money  from  the  invoice,  or  we  would 
turn  it  over  to  our  attorney  for  collection,  or  pick 
up  the  merchandise. 

Q.     And  what  did  he  say  to  that? 

A.  He  said  a  check  would  be  in  the  mail  that 
evening.   He  didn't  say  how  much. 

Q.     And  did  you  receive  a  check? 

A.    We  received  a  check  in  a  day  or  so  for  $400. 

Mr.  Whitney:  I  object  to  that.  It  is  not  the  best 
evidence.  I  move  it  be  stricken.  The  check  is  the 
best  evidence. 

The  Court:    It  mav  stand.   He  wouldn't  have  the 
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Mr.  Eubank:  May  this  be  marked  as  Govern- 
ment's Exhibit  15  for  identification? 

The  Clerk:  Government's  Exhibit  15  for  identi- 
fication. 

(Said  Bill  of  Lading  was  marked  as  Govern- 
ment's Exhibit  15  for  identification.) 

Q.     (By  Mr.  Eubank) :     Mr.  Brice,  I  show  you 
Government's  Exhibit  15  for  identification,  and  ask 
you  if  you  recognize  this  document? 
E    A.    Yes,  sir. 
I    Q.     And  how  do  you  recognize  that  document? 

A.  This  is  our  normal  bill  of  lading  that  our 
drivers  carry  with  them  to  have  the  buyer  or  the 
receiving  clerk  sign.  It  is  our  record  that  they  have 
received  the  merchandise. 

Q.  Can  you  tell  from  this  whether  or  not  the 
merchandise  was  received? 

A.  Well,  on  this  one,  on  this  particular  instance, 
the  invoice  and  this  item  went  together  in  order 
that  we  may  see  if  we  could  collect  the  account  at 
the  same  time.  He  signed  the  invoice  instead  of  this. 

Q.     Who  signed  it? 

A.  Mr.  Hoffman  signed  the  invoice  instead  of 
this,  which  was  satisfactory  with  the  company. 

Mr.  Eubank:  I  ask  that  plaintiff's  Exhibit  15  be 
admitted  in  evidence. 

Mr.  Whitney:  May  I  ask  a  question  on  voir 
dire?  [121] 

The  Court:     All  right. 

Q.     (By  Mr.  Whitney) :     Mr.  Witness,  referring 
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we  called  our  attorney  and  placed  the  whole  thing 
in  his  hands,  told  him  if  the  check  was  not  received 
in  whatever  time  limit  was  given,  I  do  not  recall 
exactly  what  time  limit,  for  him  to  proceed  to  pros- 
ecute him,  to  sue  him  on  it. 

Q.  Did  you  bring  with  you,  Mr.  Brice,'  telephone 
toll  [118]  tickets? 

A.     Yes,  sir;  I  have  them  in  my  briefcase. 

Q.    Will  you  get  them,  please? 

A.     Yes,  sir.  (Handing  documents  to  counsel.) 

Mr.  Eubank:  Will  you  mark  this  as  Govern- 
ment's Exhibit  14  for  identification. 

The  Clerk:  Grovernment's  Exhibit  14  for  identi- 
cation.) 

(Said  Telephone  Bills  were  marked  as  Gov- 
ernment's Exhibit  14  for  identification.) 

Q.  (By  Mr.  Eubank) :  Mr.  Brice,  I  show  you 
Government's  Exhibit  14  for  identification,  and  ask 
you  what  those  documents  are. 

A.     These  are  telephone  bills. 

Q.     And  how  were  they  received? 

A.  They  were  received  collect,  and  they  show 
Tucson  on  here.  f  | 

Q.  What  do  these  calls  relate  to  that  you  say 
show  Collect? 

A.  All  deals,  all  phone  calls  from  Mr.  Hoffman 
to  us  in  regard  to  his  pickles,  and  then  the  Tucson 
that  is  prepaid  are  calls  to  him. 

Q.  And  can  you  identify  from  these  bills  the 
calls  that  you  received  from  Mr.  Hoffman  ? 
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A.  Yes,  sir;  I  can.  Here  is  one  on  the  24th  of 
June,  we  called  Mr.  Hoffman  in  regard  to  his  ac- 
count. 

On  August  13th,  we  called  Mr.  Hoffman  in  regard 
to  [119]  his  account.  On  the  2nd  day  of  June,  we 
called  Mr.  Hoffman  in  regard  to  his  account. 

Now,  on  the  25th  of  May,  Mr.  Hoffman  called  us. 

Mr.  Whitney:  Wait  a  second  here.  You  mean 
somebody  called  you  who  said  he  was  Mr.  Hoffman  ? 

The  Witness :     That  is  right. 

Mr.  Whitney:     That  is  right. 

The  Witness :     It  was  on  the  25th  of  May. 

Q.  (By  Mr.  Eubank) :  Was  that  the  first  call, 
to  your  knowledge? 

A.  That  is  right,  the  25th  of  May.  On  June  18th, 
we  called  Mr.  Hoffman  in  regard  to  his  account. 

Mr.  Eubank:  I  ask  that  Plaintiff's  Exhibit  14 
be  admitted  in  evidence. 

Mr.  Whitney:  We  object  to  this,  first,  on  the 
grounds  that  the  identification  of  the  person  calling 
has  not  been  made. 

And,  second,  on  the  grounds  that  as  far  as  I  can 
see  from  a  cursory  examination  of  this  exhibit,  there 
is  none  of  these  calls  that  fits  the  charge  in  Count 
XI  of  the  Indictment,  which  sets  the  date  as  May 
29th,  1953. 

The  Court:     It  may  be  received. 

The  Clerk:     Government's  Exhibit  14  in  evidence. 

(Said  Telephone  Bills  were  received  in  evi- 
dence and  marked  as  Government's  Exhibit 
14.)  [120] 
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check.    It  would  go  back  to  the  man  that  made  it. 

How  would  he  have  it? 

Q.  (By  Mr.  Eubank)  :  Now,  did  you  talk  to  Mr. 
Hoffman  after  receiving  that  payment  ? 

A.  Yes,  sir.  We  had,  I  don't  know  if  it  was  one 
or  two,  but  w^e  had  at  least  one  phone  conversation 
with  him  after  that. 

Q.  And  what  was  the  tenor  of  that  phone  con- 
versation ? 

Mr.  Whitney:  Same  objection,  on  the  grounds 
that  no  [117]  identity  has  been  made  yet. 

The  Court:    All  right,  go  ahead. 

Mr.  Eubank:   You  may  answer. 

The  Witness :  We  were  trying  to  get  the  balance 
of  our  account  cleared  up  there,  and  we  told  him  if 
it  was  not  paid  we  would  come  out  and  pick  up  the 
merchandise  and  issue  a  credit  for  merchandise  we 
picked  up,  and  then  he  would  owe  the  balance,  if 
there  would  be  any  balance  at  that  time. 

Q.  (By  Mr.  Eubank) :  And  what  did  he  say  to 
that? 

A.  He  said  they  were  distributed  over  a  several 
hundred  mile  area,  and  he  couldn't  pick  them  up 
there,  and  he  would  mail  a  check,  I  think  that  night, 
or  very  shortly,  mail  another  check  very  shortly, 
and  at  that  time  we  gave  him  so  many  hours  to  mail 
another  check  in,  which  did  not  come  in. 

Q.     That  check  never  came  in? 

A.     That  is  right. 

Q.    Did  you  take  any  action  after  that? 

A.     As  soon  as  we  finished  talking  on  the  phone. 
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to  Government's  Exhibit  15  for  identification,  what 

are  those  rings  around  there  '^  What  do  they  mean  ? 

A.  That  is  usually  the  way — I  will  phrase  it,  in- 
stead of  saying  usually,  that  is  one  way  a  receiving 
clerk  will  check  his  merchandise  off.  As  he  takes  it 
off  the  truck,  he  might  figure  it,  he  might  check  it. 

Q.  The  same  way  with  the  marks,  so  many 
shorts,  so  many  shorts? 

A.  Our  driver  has  instructions  to  put  that  on 
there. 

Q.     And  this  was  prepared  by  your  driver? 

A.  This  was  prepared  by  our  company  at  Sher- 
man, and  it  is  carried  by  our  driver.  This  notation 
in  regard  to  ^^ shortage  of  15  cases"  is  made  by  our 
driver  when  he  unloads  the  merchandise. 

Q.     Hoffman  had  nothing  to  do  with  that  exhibit? 

A.     No,  sir. 

Mr.  Whitney:  I  object  to  it  on  the  grounds  it  is 
improper  identification.  It  is  not  binding  on  the 
defendant. 

The  Court:     It  may  be  received. 

(Said  Bill  of  Lading  was  received  in  evidence 
and  marked  as  Government's  Exhibit  15.)  [122] 

Q.  (By  Mr.  Eubank) :  Your  truck  shipment, 
Mr.  Brice,  will  you  tell  the  route  it  was  supposed  to 
have  taken? 

A.  It  was  a  straight  load  of  pickles  to  Tucson. 
Our  drivers  had  the  instruction  to  go  the  nearest 
route,  which  I  believe  would  be  through  El  Paso. 
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Further  than  that,  their  stops  on  the  way  I  wouldn't 

know. 

Q.     And  that  was  from  where? 

A.     The  plant  in  Sherman,  Texas. 

Q.     In  Sherman,  Texas?  A.     That  is  right. 

Mr.  Eubank:     No  further  questions. 

Cross-Examination 
By  Mr.  La  Prade : 

Q.  Mr.  Brice,  you  are  not  personally  acquainted 
with  the  defendant  in  this  action,  are  you,  sir? 

A.     I  never  have  seen  him  before. 

Q.  You  never  have  had  any  direct  conversations 
with  him?  A.     Just  over  the  telephone. 

Q.  That  was  merely  a  representation  that  it  was 
somebody  by  the  name  of  Hoffman  ? 

A.     That  is  right. 

Q.  You  don't  know  whether  it  was  the  defend- 
ant in  this  case  or  not,  do  you,  sir? 

A.     No,  sir. 

Q.     You  don't  know  him  by  sight?  [123] 

A.     No,  sir. 

Q.  You  don't  actually  know  who  you  were  talk- 
ing to? 

A.  Just  what  I  was  told,  just  what  they  told  me 
over  the  phone. 

Q.  You  have  no  knowledge  whether  the  shipment 
was  ever  personally  received  by  Mr.  Hoffman,  other 
than  what  somebody  else  told  you  ? 
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A.  Other  than  his  signature  that  you  have  in 
your  hand. 

Q.  You  don't  know  his  signature  when  you  see 
it,  sir?  A.     No,  sir,  I  don't. 

Q.     You  wouldn't  have  the  slightest  idea? 

A.  Wait  a  minute.  Backing  up  a  little,  I  do  have 
some  correspondence  from  Mr.  Hoffman  with  his 
signature  on  that.  It  could  be  compared  with  that. 

Q.  You  didn't  see  the  person  write  on  the  letter, 
however,  did  you,  sir?  A.     No,  sir. 

Q.  This  was  a  credit  transaction,  wasn't  it,  Mr. 
Brice?  A.     That  is  right. 

Q.  And  when  you  didn't  collect  it,  when  you 
couldn't  collect  it,  you  turned  it  over  to  whom? 

A.     To  our  attorney  there  in  Sherman. 

Q.  And  it  was  purely  a  civil  matter,  as  far  as 
you  were  concerned?  A.     That  is  right.  [124] 

Q.  Just  a  matter  of  another  account  which  had 
gone  bad,  as  far  as  you  were  concerned,  is  that 
right?  A.     That  is  right. 

Q.     That  was  your  only  interest? 

A.     That  is  right. 

Q.  As  a  matter  of  fact,  you  made  an  attachment 
on  some  other  merchandise,  didn't  you? 

A.     That  is  right. 

Q.     And  received  your  payment  in  full? 

A.     We  came  out  about  even  on  it. 

Q.  After  receiving  the,  I  believe  it  was  the  $400 
payment?  A.     That  is  right. 

Q.     Was  there  any  other  merchandise  ordered? 
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A.     No,  sir. 

Q.  And  there  was  not  any  other  shipped,  was 
there  ^  A.     No,  sir. 

Q.  And  the  $400  did  not  lull  you  into  shipping 
any  other  merchandise,  did  it? 

A.     No,  sir,  it  did  not. 

Q.  This  particular  merchandise  was  ordered  on 
what  day,  sir,  do  you  recall? 

A.     On  or  about  the  25th  of  May. 

Q.     1953?  A.     That  is  right.  [125] 

Q.  And  this  is  the  shipping  date  on  Govern- 
ment's Exhibit  13  in  evidence? 

A.     It  is  on  the  right-hand  side  there. 

Q.     The  shipping  date  would  be  June  4th? 

A.     That  is  right. 

Q.     A  few  days  later?  A.     That  is  right. 

Q.  And  you  received  payment  of  the  $400  when, 
sir? 

A.     I  would  estimate  about  two  weeks  later. 

Q.     This  is  the  only  order  you  actually  received? 

A.     That  is  right. 

Q.  And  none  other  after  you  received  the  check, 
isn't  that  right?  A.     Yes,  sir. 

Q.  With  reference  to  Government's  Exhibit  14, 
Mr.  Brice,  I  will  ask  you  if  this  is  the  sum  total  of 
all  the  telephone  statements  you  received  for  the 
time  in  question?  A.     That  is  right. 

Q.  I  will  ask  you  to  examine  those  telephone 
statements,  referring  to  the  month  of  May  of  1953, 
and  ask  you  if  there  appears  thereon  that  you  re- 
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ceived  any  phone   calls  from  Arizona   during  the 

month  of  May  ? 

A.  Yes,  sir,  I  got  one  here  in  the  month  of  May, 
on  the  25th  day  of  May. 

Q.  That  is  the  one  you  referred  to  on  direct 
examination?  [126]  A.     That  is  right. 

Q.  And  that  refers  to  the  25th  day  of  May  of 
1953  ?  A.     That  is  right. 

Q.  And  you  did  not  receive  one  on  the  29th  day 
of  May  of  1953,  did  you? 

A.  It  is  not  on  here.  No,  sir,  there  isn't  one  on 
here  for  that  dat€. 

Mr.  La  Prade :  At  this  time  we  move  to  have  the 
Court  review  its  ruling  on  Exhibit  14  in  evidence, 
and  have  it  stricken  from  the  record,  for  the  reason 
it  has  no  connection  with  this  case,  and  does  not 
refer  to  any  count  in  the  Indictment. 

The  Court:     All  right.  Motion  denied. 

Mr.  La  Prade :     That  is  all. 

»  Redirect  Examination 

I  By  Mr.  Eubank : 

Q.  In  relation  to  the  letters,  Mr.  Brice,  do  you 
!have  letters  received  from  Ben  Hoffman? 

A.     Yes,  sir,  right  here  in  my  folder. 

Q.  In  what  connection  were  those  letters  received 
by  you? 

A.  They  were  in  connection  with  paying  his 
account. 

Q.     Would  you  please  remove  those  letters? 
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A.     Yes  (handing  to  counsel). 

Q.     Where  is  the  original,  Mr.  Brice? 

A.  The  original  is  in  the  lawyer's  office  in  Tuc- 
son. [127] 

Q.     Do  you  have  any  of  the  original  letters  ? 

A.     No,  sir.  He  has  the  complete  file  on  that. 

Q.     And  all  you  have  are  these  copies? 

A.     That  is  right. 

Q.     How  were  these  copies  made? 

Mr.  Whitney:  I  object  to  this  as  improper  re- 
direct. 

The  Court:  It  is  not  improper,  but  I  don't  think 
the  letters  are  admissible,  so  you  don't  have  to  waste 
any  more  time. 

Mr.  Eubank :     No  further  questions. 

The  Court :     Is  that  all  for  this  witness  ? 

Mr.  La  Prade :     That  is  all. 

Mr.  Eubank:  May  this  witness  be  excused,  Mr. 
Whitney? 

Mr.  Whitney:    Yes,  I  will  excuse  this  witness. 

(Witness  excused.) 

Mr.  Whitney:     If  the  Court  pleases 

The  Court:  You  have  stated  your  objection.  I 
don't  want  to  hear  anything  about  that. 

Mr.  Whitney :     I  want  to  move  to  strike  it. 

The  Court:     Motion  denied. 

Mr.  Whitney:  The  defendant  moves  to  strike 
Government's  Exhibit  14  in  evidence  on  the  grounds 
that  the  Indictment  in  Coimt  XI  charges  the  precise 
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date  to  be  what  it  says,  on  or  about  the  29th  of 
May,  1953. 

The  Court:  You  know  that  is  close  enough.  It 
doesn't  [128]  have  to  be  the  exact  date. 

Mr.  Whitney :  In  the  mail  fraud  statute,  the  date 
has  to  be  precise  as  to  the  gist  of  the  offense. 

The  Court:     All  right,  motion  denied. 

Mr.  Eubank :  At  this  time  the  Government  would 
like  to  strike  one  of  the  counts  of  the  Indictment, 
the  Poletti  Sausage  count. 

The  Court:     You  want  to  dismiss  that  count? 

Mr.  Eubank:     Yes. 

The  Court:  Which  one  is  it?  What  is  the 
number  ? 

Mr.  Eubank :     Number  VI. 

The  Court:  All  right,  that  count  will  be  dis- 
missed. 

Mr.  Eubank :  Mr.  Poletti  is  having  a  heart  oper- 
ation in  San  Francisco,  and  couldn't  appear. 

The  Court:     All  right. 

Mr.  Eubank:  For  our  next  witness,  I  wdll  call 
Henry  Leppla. 

HENRY  LEPPLA 

called  as  a  witness  in  behalf  of  the  Government, 
having  been  first  duly  sworn,  testified  as  follows : 

Direct  Examination 

By  Mr.  Eubank : 

Q.     Your  name  is  Mr.  Henry  Leppla? 

A.    Yes. 

Q.     That  is  spelled  L-a-p-p-1-a? 
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A.     L-e-p-p-1-a.  [129] 

Q.  And  you  are  the  owner  of  the  Mesa  Transfer 
and  Storage  company?  A.     That  is  right. 

Q.     At  254  South  Pomeroy  in  Mesa,  Arizona? 

A.     Right. 

Q.  Mr.  Leppla,  how  long  have  you  been  in  the 
transfer  business?  A.     Going  on  four  years. 

Q.  How  long  have  you  been  in  possession  of  the 
Mesa  Transfer  and  Storage? 

A.  Well,  that  is  how  long  I  have  operated  as 
Mesa  Transfer  and  Storage. 

Q.  Do  you  recognize  the  name  of  Ben  B.  Hoff- 
man? A.    Yes,  sir. 

Q.  Do  you  recognize  the  name  of  Acme  Distrib- 
uting Company?  A.     Yes. 

Q.     Do  you  see  Mr.  Hoffman  in  this  room? 

A.     I  sure  do. 

Q.     Will  you  point  him  out  to  the  jury? 

A.     In  the  brown  suit  back  there. 

Q.     How  do  you  know  Mr.  Hoffman? 

A.  Mr.  Hoffman  stored  various  items  with  me, 
starting  late  in  1953.  I  believe  that  w^as  November 
of  1953,  he  stored  various  items  there,  and  he  had 
office  space  from  us  there  approximately  two  months 
in  April  and  May  of  1954.  [130] 

Q.  Now,  on  the  office  space,  what  did  he  pay  you 
a  month  for  that? 

A.  The  first  month  was  $40,  and  the  second 
month  was  supposed  to  have  been  $30. 

Q.  Now,  in  regard  to  the  office  set-up,  how  was] 
that  located  in  your  building? 
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A.  Well,  it  was  at  that  time  an  adjoining  office, 
had  an  adjoining  door,  and  also  it  had  an  entrance 
through  the  main  portion  of  the  warehouse. 

Q.  While  he  was  in  possession  of  that  office, 
did  you  at  certain  intervals  go  into  the  office  % 

A.  Well,  when  he  was — yes,  it  was  an  adjoining 
office,  and  the  door  was  open  for  a  short  time  at 
first,  and  of  course  there  was  a  louver  between  the 
doors,  so  I  more  or  less  could  hear  what  went  on. 

Q.  Will  you  tell  the  jury  what  type  of  fixtures 
were  in  the  office? 

A.  There  was,  I  think,  two  desks,  and  it  was  just 
a  very  small  office. 

Q.     Were  there  any  filing  cabinets'? 

A.  No,  there  didn't  seem  to  be  hardly  anything 
in  there. 

Q.     Was  there  a  typewriter? 

A.     I  don't  believe  he  had  a  typewriter. 

Q.     Was  there  a  telephone? 

A.  Yes,  I  had  a  telephone  installed  in  there  for 
him.  [131] 

Q.  With  regard  to  the  office,  were  there  any  em- 
ployees that  worked  for  Mr.  Hoffman? 

A.  No,  not  directly.  We  did  deliver  a  few  things 
for  him  that  were  stored. 

Q.  Did  he  have  anyone  working  in  the  office  for 
him  ?  A.     No,  not  when  he  was  there. 

Q.  Were  there  any  books  or  records,  to  your 
knowledge,  stored  in  the  office? 

A.     Not  a  thing. 
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Q.  How  much  time  did  Mr.  Hoffman  spend  at 
this  office? 

A.  Well,  the  first  month  when  he  was  in  the 
office,  he  was  in  there  quite  a  little  bit.  I  would  say 
two  or  three  hours  during  the  day,  sometimes,  and 
later  on,  you  might  say  the  second  month,  he  wasn't 
in  there  hardly  at  all. 

Q.  Did  you  ever  overhear  any  conversations  that 
Mr.  Hoffman  had? 

A.  Yes,  due  to  the  location  of  the  office,  it  was  a 
little  hard  not  to. 

Q.  Did  you  ever  hear  any  conversations  had  by 
Mr.  Hoffman  over  the  telephone? 

A.     Yes,  I  heard  a  good  deal  of  them. 

Q.     Could  you  tell  the  nature  of  those  calls  ? 

A.  Yes,  they  were  all  very  much  the  same.  I 
don't  recall  the  companies  that  he  was  talking  to, 
although  the  names  were  mentioned.  [132] 

Q.  How  was  the  call  placed?  Was  it  prepaid  or 
collect?  A.     It  was  almost  always  collect. 

Q.  And  who  were  the  general  types  of  people  he 
would  call? 

A.  Well,  wholesalers,  usually,  perhaps  Los  An- 
geles or  San  Francisco,  or,  in  other  words,  it  was 
a  long  ways  off.  It  was  always  far  across  the 
country. 

Q.  You  didn't  hear  him,  to  your  knowledge,  or 
to  your  recollection,  you  didn't  hear  him  place  any 
collect  local  calls? 

A.     No,  not  to  my  knowledge,  locally. 
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Q.  Now,  was  there  a  pattern  to  the  information 
tliat  he  would  give  these  people"? 

A.     Yes,  there  was. 

Q.     What  was  the  nature  of  that  information "? 

A.  Well,  he  would  generally  open  up  the  con- 
versation and  say,  ^^This  is  Ben  Hoffman  of  the 
Acme  Distributing  Company." 

And  then  he  would  say — of  course,  I  wouldn't 
hear  what  was  going  on  at  the  other  end,  and  he 
would  say,  ^^What  do  you  have  today,"  in  some 
specific  line,  and  they  would  answer  him,  and  he 
would  ask  the  prices,  and  he  would  dicker  a  short 
time  on  the  price.  Then  he  would  say,  ^^Oh,  send  me 
a  dozen  cases  of  this,  three  dozen  cases  of  that," 
what  you  might  consider  a  medium  sized  order,  not 
small. 

And  he  would  say,  ^'Put  that  on  regular  terms," 
or  something  to  that  effect.  And  the  conversation 
was  generally  [133]  that,  most  every  time  he  called, 
and  it  was  usually  Collect. 

Q.  Could  you  estimate  how  many  times  you  over- 
heard that  type  of  conversation? 

A.  Well,  a  couple  of  dozen  times.  It  was  quite 
considerable. 

Q.  Back  to  the  office,  when  he  moved  out  of 
there,  was  there  ay  paraphernalia  left  in  the  office? 

A.  Hardly  anything.  The  only  thing  left  in  there 
was  a  Los  Angeles  yellow  page  telephone  book. 

Q.  Did  you  ever  see  him  using  the  telephone 
book,  I  mean  that  particular  one  you  described? 
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A.  I  would  say  that  he  probably  used  it.  I  don't 
recall  necessarily  seeing  him. 

Q.  In  other  words,  your  answer  would  be  that 
you  didn't? 

A.  I  know  he  used  it.  I  don't  recall  seeing  him 
do  it. 

Q.  While  Mr.  Hoffman  was  in  occupation  of  the 
office  space,  did  he  have  many  business  callers,  that 
you  know  of,  that  you  talked  to  ? 

A.  Oh,  very  few,  very  few.  He  did  have  a  few 
telephone  calls.  When  he  wasn't  there,  I  told  my  sec- 
retary to  give  him  the  message,  which  we  did  a  num- 
ber of  times. 

Q.  Were  any  inquiries  made  about  Mr.  Hoff- 
man? 

A.     Well,  yes,  there  were  a  few.  The  local  bank. 

Q.  When  you  were  negotiating  with  Mr.  Hoff- 
man, or  he  was  negotiating  with  you  for  the  office 
space,  did  he  make  any  [134]  statements  concern- 
ing his  operation,  or  what  he  intended  to  do  ? 

A.  Well,  yes,  he  said  he  was  the  Acme  Distrib- 
uting Company,  and  that  he  sold  to  various  people, 
and,  of  course,  we  had  had  his  storage  in  there  ear- 
lier, and  at  least  we  thought  we  knew  the  nature 
of  his  business. 

He  had  some,  oh,  fruit  cakes,  and  various  mixed 
fruit  packages  that  he  shipped  out  prior  to  Christ- 
mas late  in  1953. 

Q.  Did  he  relate  any  of  his  past  business  experi- 
ence to  you  ?  A.    No. 

Q.     That  you  recall?  A.     Not  to  speak  of. 

Mr.  Eubank:     No  further  questions. 
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Cross-Examination 
By  Mr.  La  Prade: 

Q.     Did  you  own  the  building?  A.     Yes. 

Q.     You  rented  the  quarters  to  Mr.  Hoffman? 

A.    Yes,  I  did. 

Q.  And  it  had  some  furniture  in  it  when  you 
rented  it  to  him  ? 

A.     Oh,  yes,  we  store  furniture,  mostly. 

Q.     That  is  the  furniture  he  would  use? 

A.  When  you  say  furniture,  I  thought  you  meant 
customers'  furniture.  [135] 

Q.  You  rented  an  office,  and  it  had  some  furni- 
ture in  it?  A.     Yes,  it  had  two  wooden  desks. 

Q.  That  is  what  he  used  when  he  was  in  pos- 
session of  the  premises? 

A.     Yes,  approximately  two  wooden  desks. 

Q.  How  did  it  happen  you  were  listening  in  on 
his  phone  conversations?  You  had  adjacent  offices? 

A.  Yes.  Mr.  Hoffman  has  a  very  loud  and  clear 
voice,  and  there  is  a  louver  in  the  door  that  we  have 
for  heating  and  cooling  purposes.  We  did  try  to  give 
him  as  much  privacy  as  possible,  but  you  couldn't 
help  overhear  his  voice. 

Q.  Did  you  make  some  shipments  for  him 
locally  f 

A.     Yes,  we  made  some  shipments  for  him  locally. 

Q.     To  different  merchants  locally? 

A.  Yes,  I  have  a  record  here  of  all  our  trans- 
actions. 
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Q.  And  you  could  tell  from  having  made  deliv- 
eries for  him,  and  having  overheard  these  conversa- 
tions, that  he  was  in  business? 

A.     Oh,  yes,  I  knew  he  was  in  business. 

Mr.  La  Prade :     That  is  all. 
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Redirect  Examination 
By  Mr.  Eubank : 

Q.  Mr.  Leppla,  did  you  say  you  had  your  com" 
pany  records  of  the  shipments  you  made  for  Mr. 
Hoffman? 

A.  Yes,  I  have  all  records  of  all  transactions 
with  [136]  Mr.  Hoffman,  as  Acme  Distributing 
Company,  right  here. 

Q.  And  you  also  have  copies  of  receipts  of  the 
payments  that  he  made  for  rent? 

A.  Yes,  mostly  my  receipts.  They  were  mostly  in 
cash,  and  so  forth. 

Q.  And  your  company  records,  are  those  the  rec- 
ords of  your  company  in  relation  to  those? 

A.  Yes,  I  copied  these  directly  off  of  our  original 
invoices,  and  these  are  definitely  the  records  of  our 
company. 

Q.     When  did  you  copy  those  off? 

A.  My  wife  copied  them  here  just  a  few  days 
ago. 

Mr.  Whitney:     What  was  that  last  answer? 

The  Witness:  My  wife  copied  them  just  a  few 
days  ago  before  I  came  into  court,  and  to  my  knowl- 
edge they  are  correct.  They  look  correct. 
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Q.  (By  Mr.  Eubank) :  Did  you  compare  the 
original  entries  with  this? 

A.     Yes,  these  are  from  our  original  tickets. 

Q.  And  they  constitute  a  more  or  less  memo- 
randum, they  are  more  or  less  a  memorandum  of  the 
transaction  ?  A.     Yes,  more  or  less  a  recap. 

Mr.  La  Prade:  If  the  court  please,  that  is 
not 

The  Court:  Don't  waste  any  more  time  with 
that,  because  they  aren't  admissible. 

Mr.  Eubank :     No  further  questions.  [137] 

The  Court:     That  will  be  all. 

Mr.  Eubank :     May  this  witness  be  excused  ? 

Mr.  Whitney:    Yes. 

The  Court:     Yes. 

(Witness  excused.) 
Mr.  Eubank:     I  call  Mr.  Herman  Crede. 

HERMAN  CREDE 

called  as  a  witness  in  behalf  of  the  Government, 
having  been  first  duly  sworn,  testified  as  follows: 

Direct  Examination 

By  Mr.  Eubank: 

Q.    Your  name  is  Herman  Crede'? 
A.    Right. 

Q.     That  is  C-r-e-d-e?  A.     That  is  right. 

Q.  And  you  are  the  vice  president  of  C.  A.  Glass 
Company  ?  A.     Yes,  sir. 

Q.     And   your    offices    are   located    at    735    East 
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Fourth  Street?  A.     Yes,  sir. 

Q.     In  Los  Angeles,  California? 

A.     Yes,  sir. 

Q.  And  you  are  the  packers  and  distributors  of 
a  type  of  date?  A.    Yes. 

Q.  Would  you  tell  the  jury  the  name  of  the 
date?  [138]  A.     Gold  Cup  brand. 

Mr.  Eubank:  Mark  this  as  Government's  Ex- 
hibit 16  for  identification. 

The  Clerk:  Government's  Exhibit  16  for  iden- 
tification. 

Mr.  Eubank:  And  this  as  Government's  Exhibit 
17  for  identification. 

The  Clerk:  Government's  Exhibit  17  for  iden- 
tification. 

(Said  packages  of  dates  were  marked  as 
Government's  Exhibits  16  and  17,  respectively, 
for  identification.) 

Q.  (By  Mr.  Eubank) :  Mr.  Crede,  I  show  you 
Government's  Exhibits  16  and  17  for  identification, 
and  ask  you  if  you  recognize  these  boxes  ? 

A.     Yes,  I  do.  They  are  ours. 

Q.  In  reference  to  Government's  Exhibit  16,  will 
you  tell  how  you  recognize  that  as  yours? 

A.  We  have  this  brand.  This  is  our  exclusive 
brand. 

Q.    What  above  the  cover  of  it? 

A.    Yes,  this  is  our  package. 

Q.  Now,  about  Government's  Exhibit  17  for 
identification,  how  do  you  identify  that? 
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A.  This  is  our  package.  This  is  our  brand,  and 
our  package  which  was  packed  at  that  time. 

Mr.  Eubank:  I  offer  Government's  16  and  17 
in  evidence. 

Mr.  Whitney:  We  object  on  the  grounds  no 
foundation  made  for  introduction.  [139] 

The  Court:     No,  there  isn't. 

Mr.  Eubank:     These  will  be  connected  up  later. 

The  Court:  All  right,  when  they  are  connected 
up,  they  will  be  received. 

Q.  (By  Mr.  Eubank)  :  Now,  Mr.  Crede,  do  you 
recognize  the  name  of  Acme  Distributing  Company  ^ 

A.     Yes,  sir. 

Q.  Do  you  recognize  the  name  of  Ben  B.  Hoff- 
man? A.     Yes,  sir. 

Q.  And  in  what  particulars  do  you  recognize  the 
names  ? 

A.  The  merchandise  was  shipped  under  Acme 
Distributing.  "; 

Q.     What  merchandise? 

A.     The  dates  that  were  shipped. 

Q.  In  regard  to  the  shipments  made,  how  was 
the  contract  formulated?  Was  it  by  actually  talk- 
ing to  the  person  that  was  Acme  Distributing  Com- 
pany? A.     Yes,  sir. 

Q.     How  did  that  take  place? 

A.     On  a  collect  telephone  call. 

Mr.  Whitney:     Wait  a  minute.  With  you? 

The  Witness :  The  first  call  was  with  John  Glass, 
and  the  other  five  were  with  me. 

Q.     (By  Mr.  Eubank)  :     With  relation  to  the  calls 
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to  Mr.  Glass,  was  there  a  [140]  shipment  made  in 

regard  to  that  call  ? 

Mr.  Whitney:  I  object  to  that  as  hearsay  as  to 
the  defendant. 

The  Court :  He  would  know  whether  there  was  a 
shipment  made. 

The  Witness:  The  first  call  was  taken  by  Mr. 
John  Glass,  who  took  the  order,  and  gave  it  to  me, 
wrote  it  on  a  piece  of  paper.  I  take  charge  of  all  the 
shipments,  and  he  gave  me  the  slip  and  said,  ' '  Ship 
this  to  Acme  Distributing  Company,''  which  we 
did,  which  I  saw  that  it  was  taken  care  of. 

Q.  (By  Mr.  Eubank)  :  On  this  first  shipment, 
do  you  recall  approximately  when  that  was  made? 

A.  Well,  I  have  the  ledger  sheet  here.  I  could 
tell  here.  I  have  some  memos  here. 

Mr.  Eubank:  Would  you  mark  this  as  Govern- 
ment's Exhibit  18  for  identification? 

The  Clerk:  Government's  Exhibit  18  for  iden- 
tification. 

(Said  Ledger  Sheet  was  marked  as  Govern- 
ment's Exhibit  18  for  identification.) 

Q.  (By  Mr.  Eubank) :  I  show  you  Govern- 
ment's Exhibit  18  for  identification  and  ask  you  if 
you  recognize  this  sheet? 

A.     Yes,  it  is  in  my  writing.  [141] 

Q.    What  does  the  sheet  represent? 

A.  Well,  on  October  11th,  there  was  a  shipment 
made 


Q.     I  mean  the  document  itself. 
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A.     This  is  our  Accounts  Receivable  Sheet. 

Q.     And  that  comes  out  of  what  book? 

A.     Out  of  our  Accounts  Receivable  Ledger. 

Q.  When  are  those  accounts  entered  on  this 
sheet? 

A.  Generally  on  the  day  the  sale  is  made,  our 
postings  are  made  daily. 

Q.  With  regard  to  this  particular  sheet,  was  that 
the  case,  to  your  knowledge  ? 

A.  Yes,  I  would  say  all  the  j^ostings  on  this  sheet 
were  made  on  the  day  this  was  made. 

Mr.  La  Prade:  May  I  ask  a  question  on  voir 
dire? 

The  Court:     Go  ahead. 

Q.  (By  Mr.  La  Prade) :  Was  this  particular 
piece  of  paper  just  a  copy  of  what  you  had  in  your 
Ledger  Sheets?  A.     It  is  the  original  record. 

The  Court:     He  just  said  it  was  the  original. 

Mr.  La  Prade:     I  didn't  hear  him. 

Mr.  Eubank:  I  offer  Government's  Exhibit  18  in 
evidence. 

Mr.  Whitney:  I  would  like  to  ask  a  question  on 
voir  dire. 

The  Court:  We  will  have  our  morning  recess  at 
this  time. 

(The  morning  recess  was  had.)  [142] 

The  Court:     You  may  continue. 

Mr.  Whitney:     I  have  a  question  on  voir  dire. 

The  Court:     All  right. 

Q.     (By  Mr.  Whitney):     Mr.  Witness,  referring 
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to  Government's  Exhibit  18  for  identification,  these 
items  of  October  11,  1954,  for  two  ninety-one,  who 
was  that  phone  call  to,  if  you  know?  That  was  not 
to  you,  was  it?  A.     That  w^as  to  John  Glass. 

Mr.  Whitney:  If  the  Court  pleases,  we  object  to 
this  upon  the  grounds  that  no  proper  foundation  is 
laid  for  its  identification.  It  is  hearsay,  and  not  bind- 
ing on  the  defendant  for  this  reason.  The  Bill  of 
Particulars  in  which  we  ask  them  to  state  the  names 
of  the  persons  he  talked  to  names  in  this  count  John 
L.  Glass.  If  you  will  refer  to  page  two  of  the  Bill  of 
Particulars ;  so  that  there  is  no  proper  identification, 
and  no  foundation  at  all  laid  for  that  exhibit. 

The  Court:  There  was  only  one  call,  evidently. 
That  is  all  you  had  in  mind  when  you  gave  him  the 
Bill  of  Particulars,  that  was  the  call  to  Mr.  Glass? 
How  is  the  other  admissible  ? 

Mr.  Eubank:  The  other  is  admissible,  sir,  to 
show  the  circumstances  that  the  dates  were  shipped, 
and  in  due  course  of  business  this  gentleman  here, 
as  the  vice  president  of  the  company,  can  testify  as 
to  the  terms  and  succeeding  telephone  calls  with 
Acme  Distributing  Company  and  Ben  Hoff- 
man. [143] 

The  Court :  That  is  what  you  say.  Now,  what  is 
your  authority  for  that?  You  say  here,  ^ included 
also  food  and  food  products  ordered  by  the  defend- 
ant, and  the  names  of  the  persons  who  received  the 
telephonic  communication." 

Mr.  Eubank:     Is  that  in  the  Bill  of  Particulars? 
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The  Court :  Yes.  You  are  bound  by  your  Bill  of 
Particulars. 

Mr.  Eubank:     That  is  correct,  sir. 

The  Court:  No  question  about  that.  So  you 
probably  would  be  confined  to  that  one  call  to  Mr. 
Glass. 

Mr.  Eubank :     Confined  to  proving  that  one  call  ? 

The  Court :     Yes,  which  he  has  testified  to. 

Mr.  Eubank:  Can  we  prove  by  circumstantial 
evidence  that  the  shipments  did  occur? 

The  Court :  You  might  be  able  to  show  what  was 
shii)ped.  I  don't  know.  I  will  let  you  do  that.  Go 
ahead. 

But  no  telephone  communication  evidence  other 
than  Mr.  Glass. 

Mr.  Eubank:  Can  we  put  in  evidence  the  bills 
paid  by  the  company? 

The  Court:  I  will  let  you  show  what  was 
shipped  to  Mr.  Hoffman. 

Mr.  Eubank:  What  was  shipped.  All  right,  sir. 
Then  we  offer  Government's  Exhibit  18  for  iden- 
tification into  evidence. 

Mr.  Whitney:  I  object  to  it  on  the  grounds 
there  is  no  [144]  foundation  laid  for  it,  hearsay,  not 
binding  on  the  defendant,  fails  to  meet  the  Bill  of 
Particulars. 

The  Court:  Is  that  one  of  the  records  of  your 
company  that  was  kept  in  the  regular  order  of 
business  ? 

The  Witness:     Yes,  sir. 
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The  Court :  It  is  the  regular  order  of  business  to 
keep  these  *? 

The  Witness :     Yes,  sir. 
The  Court:     All  right,  it  may  be  received. 
The    Clerk:     Government's    Exhibit    18    in    evi- 
dence. 

(Said  Accounts  Eeceivable  Ledger  Sheet  was 
received  in  evidence  and  marked  as  Govern- 
ment's Exhibit  18.) 

Q.  (By  Mr.  Eubank)  :  I  show  you  Govern- 
ment's Exhibit  18  in  evidence  and  ask  you,  refer- 
ring to  that,  can  you  tell  the  shipments  that  were 
made  to  the  Acme  Distributing  Company,  and  the 
amounts  of  the  charges  made^ 

A.  Yes,  each  one  of  these  dates  has  the  bill  num- 
ber, the  type  of  dates,  the  quantity  that  v^as 
shipped,  the  amount  of  the  invoice. 

Q.     When  was  the  first  shipment  made? 

A.     October  11th,  1954. 

Q.     When  was  the  last  shipment? 

A.     November  16th. 

Q.  How  many  shipments  were  made  in  between 
the  11th  and  [145]  November  16th  1  A.     Five. 

Q.  What  was  the  total  balance  due  before  any 
payment  was  made?  A.     $1,146.40. 

Q.  Then  a  payment  was  received,  is  that  cor- 
rect? A.     Yes,  sir. 

Q.     What  was  the  amount  of  that  payment? 

A.     $200. 

Q.  Was  there  a  shipment,  or  subsequent  ship- 
ments to  the  payment  by  Mr.  Hoffman  of  the  $200? 
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A.  Yes,  there  were  three  sliii)ments  made  after 
the  payment  was  received. 

Q.  Now,  in  regard  to  the  payment,  did  you  re- 
ceive the  payments  yourself?  A.     Yes,  sir. 

Q.  Did  you  order  the  subsequent  shipments  to 
be  made?  A.     Yes. 

Mr.  Eubank:  Would  you  mark  this  as  Exhibit 
19  for  identification'? 

The  Clerk:  Government's  Exhibit  19  for  iden- 
tification. 

(Said  invoices  were  marked  as  Government's 
Exhibit  19  for  identification.) 

Q.  (By  Mr.  Eubank) :  I  show  you  Govern- 
ment's Exhibit  19  for  identification,  [146]  and  ask 
you  if  you  recognize  these  documents. 

A.     Yes,  sir.  All  but  one  in  my  handwriting. 

Q.     What  are  those  documents'? 

A.     These  are  invoices. 

Q.     How  are  invoices  used  in  your  company? 

A.  Well,  everything  that  is  shipped  is  billed 
on  this  invoice.  These  invoices  here  are  all  made  to 
Acme  Distributing.  They  were  delivered  to  Watson 
Brothers  Transportation  for  delivery  on  to  Acme 
Distributing  at  818  Apache  Blvd.,  in  Tempe,  Ari- 
zona. 

Q.  And  where  are  these  kept  in  the  records  of 
your  company?  A.     In  our  files. 

Q.    And  are  these  the  originals,  or  copies? 

A.     These  are  the  originals. 

Q.     What  happens  to  the  copies? 


154  Benjamin  B.  Hoffman  vs, 

(Testimony  of  Herman  Crede.) 

A.  Well,  we  have  a  tissue  copy  which  we  keep 
in  numerical  order,  and  the  copy  goes  with  the 
shipment. 

Q.     And  that  would  have  gone  to 

A.     Gone  to  Watson  Brothers  Transportation. 

Mr.  Eubank:  I  ask  that  Government's  Ex- 
hibit 19  for  identification  be  admitted  in  evidence. 

Mr.  Whitney:  Same  objection  as  to  18,  if  the 
Court  please. 

The  Court:     All  right,  same  ruling. 

Mr.  Whitney:  There  is  no  foundation  for  this 
under  the  [147]  charging  indictment,  or  under  the 
Bill  of  Particulars. 

The  Court :     All  right,  it  may  be  received. 

(Said  Invoices  were  received  in  evidence  and 
marked  as  Government's  Exhibit  19.) 

Mr.  Eubank:  May  I  clarify  one  point,  your 
Honor.  Can  this  gentleman  testify  to  the  conversa- 
tions he  had  with  Ben  Hoffman? 

The  Court :     Over  the  telephone  ? 

Mr.  Eubank:     Yes,  sir. 

The  Court:  You  didn't  recite  that  in  your  Bill 
of  Particulars. 

Mr.  Eubank :     All  right. 

The  Court:  That  is  what  they  wanted  you  to 
show,  and  you  didn't  do  it. 

Q.  (By  Mr.  Eubank) :  Mr.  Crede,  Govern- 
ment's Exhibit  18  in  evidence  shows  that  $200  was 
received  on  November  2nd 
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Mr.  Whitney:  If  the  Court  please,  the  exhi])it 
is  in  evidence  and  speaks  for  itself. 

The  Court:     All  right,  go  ahead. 

Q.     (By    Mr.    Eubank) :     and    a    shipment 

was  made  on  November  2nd.  Is  there  any  reason  for 
that? 

A.  Well,  the  man  made  a  payment  on  account, 
and  ordered  merchandise.  He  was  slow  in  his  pay- 
ments, but  over  the  phone  [148]  it  was  stated  that 
his  accounts  were  slow  in  coming  in. 

Mr.  Whitney:  I  object  to  the  phone  business, 
unless  it  is  telling  who  he  spoke  to. 

The  Witness:     I  spoke  to  Mr.  Hoffman. 

The  Court:     Forget  about  the  telephone. 

The  Witness:  There  he  is  right  there  (indicat- 
ing). 

The  Court:  He  doesn't  have  to  testify  about 
that. 

Mr.  Eubank:     Just  about  the  shipment. 

The  Witness:  The  shipment  was  made  in  good 
faith,  that  he  had  made  a  payment  on  account.  We 
assumed  that  he  was  honest. 

Mr.  La  Prade:  Your  Honor,  may  that  be 
stricken  from  the  record*? 

The  Court :     Yes. 

Q.  (By  Mr.  Eubank) :  The  last  shipment  was 
made  on  the  16th  of  November.  Do  you  know  the 
reason  why  no  subsequent  shipments  were  made  ? 

A.  Each  time  I  talked  to  him,  he  advised  me 
that  payment  was  in  the  mail.  He  talked  to  someone 
in   his   office. 
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Q.     Continue. 

A.  In  other  words,  he  was  talking  to  someone  in 
the  office,  like  there  had  been  an  oversight,  that  the 
check  had  gone  out. 

Q.  After  November  16th,  was  there  any  other 
factor  of  why  no  more  shipments  were  made  ? 

A.  We  called,  and  there  was  nothing  there.  He 
was  gone.  [149] 

Mr.  Eubank :  If  the  Court  please,  may  this  wit- 
ness stand  aside  so  we  can  identify  the  payment  of 
the  $2001 

The  Court:  All  right.  That  will  be  all  for  the 
moment. 

(Witness  withdrawn.) 

GERALD  HARDING 

called  as  a  witness  in  behalf  of  the  Government, 
having  been  first  duly  sworn,  testified  as  follows : 

Direct  Examination 
By  Mr.  Eubank : 

Q.    Your  name  is  Gerald  Harding? 

A.     Right. 

Q.  And  you  are  the  Chief  Clerk  of  the  First 
Phoenix  Branch  of  the  First  National  Bank  of 
Arizona  ?  A.     Yes. 

Q.  And  that  is  what  street,  what  is  the  street  lo- 
cation ? 

A.  Our  post  office  address  is  One  East  Washing- 
ton. 

Q.     You  are  here  under  a  subpoena  duces  tecum, 
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is  that  correct?  A.     Yes,  I  believe.  Yes. 

Q.  Did  you  bring  the  documents  that  we  sub- 
poenaed you  for?  A.     Yes. 

Mr.  Eubank:  Would  you  mark  this  as  Plain- 
tiff's Exhibits  20  and  21,  for  identification. 

The  Clerk :  Government's  Exhibits  20  and  21  for 
identification. 

The  Clerk :  Government's  Exhibits  20  and  21  for 
identification. 

(Said  Bank  Money  Orders  were  marked  as 
Government's  Exhibits  20  and  21  for  iden- 
tification.) [150] 

Q.  (By  Mr.  Eubank):  Would  you  tell  the 
Court  your  Bank's  procedure  on  issuing  bank 
money  orders? 

A.  We  have  an  application,  we  issue  the  money 
order  for  the  application. 

Q.  And  the  person  comes  up  to  the  booth,  and 
what  happens  then? 

A.  If  you  were  a  customer  to  come  to  the  bank 
to  purchase  the  money  order,  you  would  go  to  our 
collection  department  and  state  you  wanted  a  money 
order  payable  to  a  certain  party  for  a  certain  sum. 
We  would  fill  out  the  application  for  you,  sign  it, 
make  up  the  money  order,  accept  the  payment, 
keep  the  application,  and  give  the  money  order  to 
the  purchaser. 

Q.  I  show  you  Government's  Exhibit  21  for 
identification,  and  ask  you  if  you  recognize  that 
document  ?  A.     Yes. 
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Q.     How  do  you  recognize  the  document? 

A.  Because  I  secured  it  from  the  bank  records 
this  morning. 

Q.     How  are  those  kept  in  your  bank*? 

A.     These  applications  are  kept  daily,  by  year. 

Q.     How  long  are  they  kept,  approximately  1 

A.  Just  offhand,  I  don't  know  offhand,  but  I 
would  say  five  years  for  these  applications. 

Q.  Now,  this  particular  application,  is  that 
signed  by  [151]  the  person  that  purchased  the 
money  order?  A.     No,  it  is  not. 

Q.     In  that  case,  is  it?  fl 

A.  In  this  case,  I  don't  know  this  signature 
here,  but  just  looking  at  it,  I  think  that  one  of  our 
bank  officers  purchased  it.  I  am  not  sure.  I  can't 
identify  it. 

Q.  I  show  you  Government's  Exhibit  for  iden- 
tification Number  20,  and  ask  you  if  you  recognize 
that  document? 

A.     Yes,  I  recognize  this  one,  too. 

Q.     What  is  the  document? 

A.     This  is  a  bank  money  order. 

Q.     In  what  bank? 

A.     It  is  on  our  branch. 

Q.  How  are  these  cancelled  money  orders  kept 
by  your  bank? 

A.  These  are  kept  by  this  number  here,  numer- 
ically, by  this  number. 

Q.     How  long  are  they  kept? 

A.  These  are  kept  indefinitely.  I  don't  believe 
they  are  ever  destroyed. 
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Q.  Tliis  is  the  item,  is  that  issued  on  the  basis 
of  this? 

A.  Yes,  this  on  the  order  of  that.  That  applica- 
tion was  made,  and  this  money  order  backs  that  ap- 
plication. 

Mr.  Eubank:  I  ask  that  Government's  Ex- 
hibits 20  and  21  be  admitted  in  evidence. 

Mr.  Whitney:  If  the  Court  please,  the  only  ob- 
jection I  [152]  have  to  this  is  that  there  is  no 
foundation  laid  for  the  introduction. 

The  Court :  I  don 't  even  know  what  it  is.  Let  me 
see  it. 

Mr.  La  Prade:  Li  addition,  we  will  object  to  its 
introduction,  because  they  have  not  been  identified 
as  having'  been  purchased  by  the  defendant. 

Mr.  Eubank:  We  will  be  able  to  prove,  I  be- 
lieve, that  they  came 

The  Court:  If  you  want  to  prove  that  this  is 
the  defendant's  signature  on  here,  you  can  do  that 
later. 

Mr.  Eubank:     That  is  right,  sir. 

The  Court:  I  will  sustain  the  objection  at  this 
time.  I  don't  know  who  signed  it.  Nobody  knows 
who  signed  it. 

Mr.  Eubank:  May  it  be  admitted  on  condition 
it  is  connected  up? 

The  Court:  No,  it  will  be  received  when  you 
show  it  is  his  signature. 

Mr.  Eubank:  All  right,  sir.  No  further  ques- 
tions. 
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The  Court:  Are  you  familiar  with  the  defend 
ant's  signature? 

The  Witness :    No,  not  at  this  time,  I  am  not,  sir 

Mr.  Eubank:  May  this  witness  be  excused  per- 
manently 1 

Mr.  Whitney:     I  think  so. 

The  Court:     That  is  all. 

(Witness  excused.) 

Mr.  Eubank:  At  this  time,  I  recall  Herman 
Crede  to  the  stand.  [153] 
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HERMAN  CREDE 

resumed  the  stand  and  testified  further  as  follows 

Direct  Examination 
(Continued) 
By  Mr.  Eubank : 

Q.  Mr.  Crede,  I  show  you  Government's  Ex- 
hibit 20  for  identification,  and  ask  you  if  you  recog- 
nize that  document "?  A.     Yes,  sir. 

Q.     What  is  the  document "? 

A.     This  is  a  bank  money  order  for  $200. 

Mr.  Whitney:  Wait  a  minute.  It  is  a  money 
order.  || 

Q.  (By  Mr.  Eubank)  :  How  do  you  recognize 
the  document?  A.     What  do  you  mean  by  that? 

Q.  There  must  be  something  on  this  instrument 
that  you  are  able  to  recognize  it  by. 

A.     On  the  back  it  is  stated:  ^^Pav  to  the  order 
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of  California  Bank,  C.  A.  Glass  Company,  C.  A. 

Glass  Company,  Incorporated.'' 

Q.     That  is  your  stamp'? 

A.     That  is  our  stamp. 

Q.  Did  you  put  the  stamp  on  that  particular 
check?  A.     Yes,  sir. 

Mr.  Eubank:  At  this  time  I  will  offer  Govern- 
ment's Exhibit  20  in  evidence.  [154] 

Mr.  Whitney:  There  is  still  no  evidence,  if  the 
Court  please,  to  connect  that  up. 

Mr.  Eubank:     To  show  the  payment. 

The  Court :  That  document  may  be  received,  but 
not  the  application,  without  further  proof. 

The  Clerk:  Government's  Exhibit  20  in  evi- 
dence. 

(Said  Bank  Money  Order  was  received  in 
evidence  and  marked  as  Government's  Exhibit 
20.) 

Q.  (By  Mr.  Eubank) :  Now,  in  regard  to  Gov- 
ernment's Exhibit  20  in  evidence,  Mr.  Crede,  is  this 
the  entry  that  you  made  on  November  2nd? 

A.  Yes,  sir;  that  is  the  payment  that  was  re- 
ceived. 

Q.  Also,  is  this  the  only  payment  that  you  re- 
ceived in  regard  to  this  account  sheet? 

A.     Yes,  sir. 

Mr.  Eubank:     No  further  questions. 
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Cross-Examination 
By  Mr.  Whitney : 

Q.     Mr.  Witness,  all  of  these  items  on  Govern- 
ment's Exhibit  18  are  dates,  aren't  they? 

A.     Yes,  all  dates. 

Q.     Pardon? 

A.     All  dates,  or  date  confection. 

Q.     And  this  was  sold  in  the  ordinary  course  of 
the  Glass  Company  business?  [155] 

A.     Yes,  sir. 

Q.     On  credit?  A.     Yes,  sir. 

Q.     And  you  were  not  paid? 

A.     We  were  not  paid  in  full. 

Q.     I  see.  When  did  you  cease  doing  business 
with  the  Acme  Distributing  Company? 

A.     After  the  date  of  the  last  invoice. 

Q.     Pardon  me? 

A.     After  the  date  of  the  last  invoice  on  that 
ledger  card. 

Q.     And  that  would  be  on  November  16th  ? 

A.     If  that  is  the  date  of  the  last  invoice. 

Q.     1954,  is  that  right?  A.    Yes. 

Q.    And  you  never  tried  to  sell  him  anything] 
after  that?  A.    No,  sir. 

Q.     Pardon? 

A.    We  never  tried  to  sell  him.  He  tried  to  bu] 
from  us. 
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Q.  In  other  words,  you  never  at  any  time  asked 
for  other  orders  from  Mr.  Hoffman? 

A.     No,  sir. 

Mr.  Whitney:  May  this  be  marked  for  iden- 
tification? 

The  Clerk:  Defendant's  Exhibit  A  for  identi- 
fication. 

(Said  letter  was  marked  as  Defendant's  Ex- 
hibit A  for  identification.)  [156] 

Q.  (By  Mr.  Whitney)  :  How  long,  Mr.  Wit- 
ness, have  you  been  with  C.  A.  Glass  Company? 

A.     Since  1931. 

Q.  I  see.  Of  course,  you  are  well  acquainted  with 
Mr.  Glass? 

A.     Yes.  This  is  Mr.  C.  A.  Glass'  son. 

Q.     And  you  know  his  signature?  A.     Yes. 

Q.     Is  that  the  signature  of  Mr.  Glass? 

A.     It  doesn't  look  like  it. 

Q.  Is  that  Mr.  C.  A.  Glass  &  Company's  letter- 
head? A.     Yes,  sir.  I  can  explain  that  letter. 

Q.  I  understand.  That  isn't  the  question.  Is  that 
Mr.  Glass'  signature? 

A.     No,  it  doesn't  look  like  it. 

Q.     Does  it  look  anywhere  like  it? 

A.  No,  it  doesn't.  He  never  writes  down.  It  is 
capital  J. 

Q.  Have  you  got  any  signatures  of  Mr.  Glass 
with  you?  A.     No,  I  haven't. 

Q.     Was  that  sent  out  by  the  C.  A.  Glass,  Inc.? 

A.     Yes.  I  remember  this  letter. 
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Q.     And  did  you  sign  it  for  Mr.  Glass? 

A.     No,  it  is  not  my  signature.  [157] 

Q.     Was  it  sent  with  Mr.  Glass'  knowledge? 

A.     Ye's. 

Mr.  Whitney:     We  offer  it. 

Mr.  Eubank:  We  have  no  objection,  your 
Honor. 

The  Court :     It  may  be  received. 

The  Clerk:     Defendant's  Exhibit  A  in  evidence. 

(Said  letter  w^as   received  in  evidence   and 
marked  as  Defendant's  Exhibit  A.) 

Mr.  Whitney:  If  the  Court  please,  I  will  read 
this  to  the  jury. 

(Thereupon,  Defendant's  Exhibit  A  in  evi- 
dence was  read  to  the  jury  by  Mr.  Whitney.) 

Q.  (By  Mr.  Whitney)  :  As  I  understood  it,  you 
didn't  know  of  your  own  personal  knowledge  about 
the  first  phone  call  that  you  mentioned  of  October 
11,  1954.  Was  that  with  you? 

A.     You  are  speaking  of  the  first  phone  call? 

Q.  Well,  the  phone  call  on  October  11th,  1954, 
was  there  a  phone  call  on  or  about  that  time? 

A.     Is  that  the  date  of  the  first  shipment? 

Q.     Pardon? 

A.     Is  that  the  date  of  the  first  shipment? 

Q.     You  have  no  personal  knowledge  of  that? 

A.  Not  the  exact  date.  I'll  tell  you.  Yes,  October 
11th. 

Q.     Would  it  help  you  by  referring  to  Govern 
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ment's  Exhibit  [158]   18  in  evidence,  tlie  bill   for 

these  dates  and  date  products'? 

A.  Yes,  on  October  H,  we  received  a  phone  call. 
My  office  is  there,  his  is  there  (indicating).  I  heard 
him  talk  to  him.  I  heard  him  give  him  the  dope 
for  the  shipment. 

Q.     You  didn't  talk  to  him  yourself? 

A.  I  couldn't  swear  to  it,  but  I  answered  the 
call  myself,  and  the  call  was  for  Mr.  John  Glass. 

Q.     And  you  put  Mr.  Glass  on  the  phone? 

A.     That  is  right. 

Q.  But  you  don't  know  anything  about  who  was 
on  the  other  end  of  the  phone  except  from  what 
was  said,  is  that  right? 

A.  Except  he  gave  me  an  order  after  the  phone 
call  for  the  Acme  Distributing  Company. 

Mr.  Whitney:  I  move  to  strike  all  the  exhibits, 
and  I  move  to  strike  all  the  evidence  with  reference 
to  this  gentleman,  and  the  exhibits,  on  the  grounds 
that  it  doesn't  meet  the  indictment  or  the  Bill  of 
Particulars. 

The  Court :  Motion  denied :  Is  that  all  from  this 
witness  ? 

Redirect  Examination 

By  Mr.  Eubank: 

Q.  Mr.  Crede,  were  there  any  other  Gold  Cup 
dates  in  Phoenix  at  the  time  that  these  shi2:)ments 
were  made? 

Mr.  La  Prade :  That  is  improper  redirect.  I  ob- 
ject to  it.  [159] 
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The  Court :     Oh,  go  ahead. 

The  Witness :  That  would  be  hard  to  say.  I  don't 
believe  so.  We  sell  to  quite  a  few  people,  truckers, 
and  so  forth.  I  don't  know  if  any  were  distributed 
in  the  area  or  not.  I  doubt  it  very  much. 

Q.     (By  Mr.  Eubank)  :     You  can't  testify? 

A.     No. 

Q.  Were  any  shipments  made  to  Phoenix  docks 
to  your  knowledge?  A.     Not  that  I  recall. 

Q.  In  regard  to  the  letter,  defendant's  Exhibit 
A,  do  you  have  any  explanation  of  this  letter  that 
was  addressed  to  Acme  Distributing  Company? 

A.  Yes,  I  do.  This  was  sent  out  in  order  to  try 
and  get  a  line  upon  him.  We  were  hoping  he  would 
acknowledge  it,  because  there  was  no  answer  to 
the  telephone  calls  at  this  address.  We  were  hoping 
there  was  some  forwarding,  or  some  means  we  could 
get  in  touch  with  him,  at  which  time  we  intended 
to  send  our  collector. 

Q.     Did  he  answer  this  particular  letter? 

A.    Nothing. 

Mr.  Eubank:     No  further  questions. 

Recross-Examination 

By  Mr.  Whitney: 

Q.  In  other  words,  it  was  just  a  trap,  and  you 
were  trying  to  collect? 

A.     A  trap  to  catch  a  crook. 

Mr.  Whitney :     That  is  all. 

The  Court:    Is  that  all  from  this  witness? 
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Mr.  Eubank:     No  further  questions. 

(Witness    excused. ) 
Mr.  Eubank:     I  call  Duncan  McRuer. 

DUNCAN  McRUER 
called  as  a  witness  in  behalf  of  the  Government, 
having  been  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Eubank: 

Q.     Your  name  is  Duncan  McRuer? 

A.     That  is  right. 

Q.  And  you  are  manager  of  Watson  Brothers 
Trucking  Company  here  in  Phoenix*? 

A.     Yes,  Watson  Brothers  Transportation. 

Q.  And  you  testified  yesterday  to  Long's  dates, 
is  that  correct  %  A.     That  is  right. 

Q.  I  w^ould  like  to  show  you  an  exhibit  put  in 
at  that  time,  Government's  Exhibits  8  through  18. 

Mr.  McRuer,  you  were  subpoenaed  to  bring  with 
you  [161]  records  in  regard  to  shipments  received 
on  your  dock  from  C.  A.  Glass  Company  in  Los 
Angeles,  California,  is  that  correct*? 

A.     That  is  correct. 

Q.  And  I  show  you  Government's  Exhibits  8, 
3-A,  8-B,  8-C,  8-D,  8-1,  8-R,  and  ask  if  you  recog- 
lize  them. 

A.  Yes,  those  are  Watson  Brothers  freight  bills 
covering  shii)ments  from  the  C.  A.  Glass  Company 
)f  Los  Angeles,  to  the  Acme  Distributing  Company 
)f  Tempe,  Arizona. 
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Q.  Will  you  look  at  each  of  those  and  see  if  each 
of  those  are  all  of  that  same  type "?  Take  8,  first. 

A.  8  is  a  shipment.  8- A,  8-B,  8-C,  8-D,  8-1,  8-R.  I 
might  mention  here  8-R  is  shown  as  shipped  from 
the  California  Dates  &  Vegetable  Company,  which 
I  understand  is  the  shipping  name  of  the  C.  A. 
Glass  Company. 

Q.  All  right.  You  testified  to  the  course  in  which 
the  records  are  kept  by  your  company.  Would  you 
just  refresh  the  minds  of  the  jury  as  to  just  what 
the  document  is,  and  how  your  company  keeps 
those,  how  you  keep  it  in  your  office  ? 

A.  Three  copies  of  a  bill  of  lading  are  issued  at 
the  time  the  shipment  is  picked  up,  and  the  shipper 
gets  two  copies,  the  original  and  the  memorandum, 
and  the  trucking  company  gets  the  middle  copy, 
called  the  Shipping  Order. 

The  shipping  Order  goes  with  the  truck  driver 
back  to  our  office,  where  we  type  off  the  informa- 
tion shown,  such  [162]  as  the  shipper,  who  it  goes 
to,  the  weight,  the  number  of  pieces,  and  so  forth, 
and  that  bill  of  lading  goes  into  our  file,  and  this 
freight  bill  goes  with  the  truck  that  hauls  the  shi] 
ment  from  Phoenix,  six  copies. 

Q.     Are  these  copies  kept  in  your  office*? 

A.  These  are  delivered  to  the  customer,  and  he" 
is  required  to  sign  three  copies,  one  for  Omaha 
General  Office,  one  for  the  Phoenix  Office,  and  one 
for  us  to  return  to  him  when  we  bill  him  for  the 
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freight,  to  show  his  accounting  department  it  has 

been  delivered  out  the  back  door. 

Mr.  Eubank:  I  ask  that  Government's  Exhibits 
8-A,  B,  C,  D,  I,  and  R  be  admitted  in  evidence. 

Mr.  Whitney:  The  only  objection  is  no  founda- 
tion laid,  and  not  binding  on  the  defendant,  in  view 
of  the  testimony  of  the  gentleman  in  connection 
with  the  Glass  Company  who  has  just  testified,  and 
not  meeting  any  count  here  of  the  indictment. 

The  Court:  Objection  overruled.  They  may  be 
received. 

The  Clerk:  Government's  Exhibits  8,  8-A,  8-B, 
8-C,  8-D,  8-1,  and  8-R  in  evidence. 

(Said  Freight  Bills  were  received  in  e^ddence 
and  marked  as  Government's  Exhibits  8,  8-A, 
8-B,  8-C,  8-D,  8-1  and  8-R.) 

Q.  (By  Mr.  Eubanks)  :  Now,  Mr.  McRuer,  I 
show  you  the  exhibits  that  the  [163]  clerk  has  just 
named  as  Government's  Exhibits  8,  and  8-A, 
through  R  in  this  case,  in  evidence,  and  ask  you  if 
you  can  recognize  who  the  receiver  of  that  shipment 
is? 

A.  I  believe  that  that  is  the  signature  of  Ben 
Hoffman,  Acme  Distributing  Company,  per  Ben 
Hoffman. 

Q.  I  believe  you  identified  Mr.  Hoffman  yester- 
day, is  that  correct? 

A.  Yes,  I  have  known  Mr.  Hoffman  for  ap- 
proximately six  years. 

Q.     And  you  recognize  his  signature? 
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A.  I  recognize  his  signature.  In  certain  cases, 
I  personally  saw  him  sign  the  freight  bills. 

Q.  Will  you  go  through  them  there?  We  will 
enunciate  the  number  of  each  exhibit,  and  you  tell 
me  if  that  was  signed  by  Ben  Hoffman. 

Government's  Exhibit  in  evidence  8. 

A.     No.  8,  Exhibit  8  is  signed 

Mr.  Whitney:  If  the  Court  please,  the  exhibits 
speak  for  themselves.  They  are  in  evidence. 

The  Court:  His  signature  doesn't  speak  for  it- 
self. They  have  to  prove  the  signature,  unless  you 
want  to  admit  it.  Do  you  want  to  1  Do  you  want  to 
admit  that  that  is  the  defendant's  signature? 

Mr.  Whitney:  May  I  ask  a  question  on  voir 
dire? 

The  Court :     Right  now.  [164] 

Mr.  Whitney:  If  the  Court  please,  I  move  to 
strike  it. 

The  Court:     Go  ahead. 

The  Witness:  8  is  signed  by  Acme  Distributing 
Company,  per  Ben  Hoffman. 

Q.     (By  Mr.  Eubank)  :     That  is  his  signature  ? 

A.     Yes. 

Q.     And  8-A? 

A.  8-A  is  signed  by  Acme  Distributing  Com- 
pany, per  Ben  Hoffman. 

Q.     That  is  his  signature? 

A.     That  is  his  signature. 

Q.     And8-B? 

A.  8-B  is  signed  by  Acme  Distributing  Com- 
pany, per  B.  H.,  and  the  large  ''B.  H."  is  charac- 
teristic of  his  signature. 
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Knowing  Mr.  Hoffman,  we  insisted  on  his  signing 
Acme  Distributing  Company  per  him  personally, 
and  this  is  a  slipup,  when  he  got  away  with  just 
signing  ^'B.  H." 

Q.     Now,  8-C? 

A.  8-C,  Acme  Distributing  Company,  per  B. 
Hoffman.  8-D,  Acme  Distributing  Company,  per 
^^B.  H." 

Q.     Is  that  his,  that  is  his  signature*? 

A.     That  is  his  signature,  the  large  ^^B.  H." 

Q.     And  8-1?  [165] 

A.  8-1,  Acme  Distributing  Company,  per  Ben 
Hoffman.   That  is  his  signature. 

Acme  Distributing  Company,  per  Ben  Hoffman. 
This  is  the  only  signature  that  isn't  completely 
characteristic  of  the  other  signatures.  I  believe  that 
is  his  signature,  but  it  is  a  little  bit  smaller  than 
usual. 

Q.  8-R,  you  wouldn't  testify  definitely  was  his 
signature  ? 

A.  No,  I  couldn't  say  for  sure  that  is  Ben  Hoff- 
man's signature. 

Q.  In  all  of  the  exhibits  we  have  enunciated, 
except  8-R,  you  would  say  they  were  Ben  Hoffman's 
signature "?  A.     Very  definitely. 

Mr.  Eubank:     No  further  questions. 

Mr.  Whitney:     That  is  all. 

Mr.  Eubank:    May  this  witness  be  excused? 

Mr.  Whitney:     Oh,  yes. 

(Witness  excused.) 
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Mr.  Eubank:     I  call  Mr.  Floyd  Bishop. 

FLOYD  BISHOP 

called  as  a  witness  in  behalf  of  the  Government, 
having  been  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Eubank: 

Q.     Your  name  is  Floyd  Bishop^  [166] 

A.     Yes. 

Q.     And  you  have  operated  the  B   &  B   Fruit 
Stand?  A.     Yes. 

Q.     That  is  located  at  1251  Apache  Boulevard? 

A.     It  is  not  now.   It  was  at  the  time. 

Q.     What  is  the  present  location? 

A.     4519  East  Van  Buren. 

Q.     Where  is  the  location  of  that?  Is  that  in  the 
city  of  Phoenix? 

A.     Phoenix,  yes,  outside  the  city  limits. 

Q.     Back  in  late  1954,  where  was  your  stand  lo-j 
cated?  A.    At  Tempe. 

Q.     Tempe,  in  the  city?  A.     Yes. 

Q.     Do  you  recognize  the  name  of  Ben  Hoffman?] 

A.     Yes. 

Q.     Do  you  recognize  the  name  Acme  Distribut-] 
ing  Company?  A.     Yes,  sir. 

Q.     Do  you  see  Mr.  Hoffman  in  this  room? 

A.     Yes. 

Q.     Would  you  point  him  out  to  the  jury,  please?] 

A.     It  is  the  man  back  in  the  back  with  the  browi 
coat  on  (indicating). 
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Q.  Do  you  repeal  1  where  you  first  met  Mr.  Hoff- 
man ? 

A.     He  come  to  my  stand  to  sell  dates.  [167] 

Q.     Approximately  when? 

A.     You  mean  what  month? 

Q.     Yes.  A.     I  think  it  w^as  in  November. 

Q.     Of  what  year?  A.     1954. 

Q.     Do  you  recall  the  brand  name  of  those  dates? 

A.     Gold  Cup  and  Long's. 

Q.  I  show^  you  Government's  Exhibit  6  in  evi- 
dence, and  Government's  Exhibits  16  and  17  for 
identification,  and  I  ask  you  if  you  reco^ize  these 
cartons?  A.     Yes,  I  recognize  all  of  them. 

Q.     Do  you  recognize  this  carton?  A.     Yes. 

Q.  Is  that  a  type  of  date  that  you  bought  from 
Mr.  Hoffman?  A.     Yes. 

Q.     That  is  Government's  Exhibit  6  in  evidence. 

I  show  you  Government's  Exhibit  16  for  identifi- 
cation.  Do  you  recognize  that  carton? 

A.    Yes. 

Q.  Is  that  of  a  type  that  you  bought  from  Mr. 
Hoffman?  A.     Yes,  it  is. 

Q,  I  show^  you  Government's  Exhibit  17  for 
identification,  and  ask  you  if  you  recognize  that 
carton?  [168]  A.     Yes. 

Q.  Is  that  of  a  type  you  bought  from  Mr.  Hoff- 
man ?  A.     Yes. 

Q.  Do  you  recall  the  date  purchases  that  you 
made  from  Ben  Hoffman? 

A.     You  mean  the  amount? 

Q.    Yes. 
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A.     Approximately  $400  ^Y0^th. 

Q.  Do  you  recall  what  proportion  of  those  dates 
were  of  one  of  these  two  brands? 

A.     No,  I  don't. 

Q.  Do  you  have  any  records  that  might  help  you 
remember? 

A.  I  have  the  record  of  what  I  bought,  but  it 
don't  say  which  brand. 

Q.  Would  you  testify  that  you  bought  both  of 
those  brands  during  that  period?  A.     Yes. 

Q.  You  say  he  first  approached  you  in  Novem- 
ber. When  was  the  last  time  he  approached  you  to 
sell  dates,  do  you  recall? 

A.     No,  I  don't  know  what  date  it  was. 

Q.     Could  you  estimate  it? 

A.  It  was  around  the  last  of  November.  It 
wasn't  very  long  in  time. 

Q.  Do  the  bills  you  brought  with  you  show  how 
much  you  [169]  paid  for  the  dates?  A.     Yes. 

Q.  Could  you  estimate  from  those  bills  what  you 
paid  a  pound  for  them?  ^ 

A.  Oh,  probably  could.  Around  10  to  12  cents 
a  pound. 

Q.     Are  these  the  bills?  A.     Yes. 

Q.     Would  you  give  them  to  me  ? 

A.    Yes.  (Handing  to  counsel.) 

Mr.  Eubank:  I  would  like  to  have  these  bills 
marked  Government's  Exhibits  22,  22-A,  B  and  C 
for  identification. 

The  Clerk:  Government's  Exhibits  22,  22-A,  B 
and  C  for  identification. 
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(Said  receipts  were  marked  as  Government's 
Exhibits  22,  22-A,  22-B  and  22-C  for  identifi- 
cation.) 

Q.  (By  Mr.  Eubank) :  I  show  you  Govern- 
ment's Exhibits  22,  22-A,  B  and  C  for  identification, 
and  ask  you  if  you  recognize  those  documents'? 

A.     Yes. 

Q.  And  those  are  the  ones  that  you  brought  with 
you  this  morning?  A.     Those  are  mine. 

Q.     How  are  those  kept  by  you  in  your  business? 

A.  You  mean  did  I  keep  any  more  records  except 
these?  [170] 

Q.  No.  This  thing.  When  were  these  first  writ- 
ten out? 

A.     I  don't  understand  what  you  mean. 

Q.     What  date? 

A.  Well,  for  November,  they  go  in  my  books  in 
November,  is  when  I  put  them  in  my  books. 

Q.     What  is  the  nature  of  this  instrument? 

Mr.  Whitney:  You  said  what  is  in  the  exhibit 
you  are  talking  about. 

Mr.  Eubank:     Yes,  sir. 

Mr.  Whitney:  I  object  to  it  until  the  exhibit  is 
introduced. 

Mr.  Eubank:     We  are  trying  to  identify  them. 

Mr.  Whitney:  Identify  it  without  saying  what 
is  on  it. 

Mr.  Eubank :  That  is  right,  but  he  can  say  what 
they  are. 

The  Court:     Don't  argiie.   Go  ahead. 
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The  Witness :     I  see  what  you  mean.  It  was  dates, 
is  what  it  is. 

Q.     (By  Mr.  Eubank) :     Now,  how  long  is  this 
type  of  record  kept  by  you? 

A.     Well,  I  keep  them  all  the  time.   I  don't  ever 
destroy  it. 

The  Court :     Is  that  your  original  record  ? 

The  Witness:     Yes,  sir. 

The  Court:     The  first  notation  you  made  is  on 
one  of  those  papers  ?  [171] 

The  Witness :     I  beg  your  pardon  ?  ^ 

The  Court:     The  first  notation  you  make  is  on 
one  of  those  papers,  is  that  right? 

The  Witness:     I  didn't  write  any  of  it.    I  put 
in  my  book. 

The  Court:     What  do  you  keep  those  things  for? 

The  Witness:     For  receipts  at  the   end  of  the 
year,  for  my  income  tax. 

Q.     (By  Mr.  Eubank) :     Who  did  you  get  the  re 
ceipt  from?  A.     From  Ben  Hoffman. 

The  Court:     It  is  your  receipts  for  money  paid 

The  Witness:    I  paid  for  the  dates,  yes. 

The  Court:     To  the  defendant? 

The  Witness:    Yes. 

Mr.  Eubank :    I  ask  that  Exhibits  22,  22-A,  B  and 
C  be  admitted  in  evidence. 

Mr.  Whitney:    You  didn't  make  these  up  your- 
self? 

The  Witness :    No,  sir. 

Mr.  Whitney :     Do  you  know  what  brand  of  dates 
each  one  of  these  referred  to  ? 
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The  Witness:     No,  I  don't.    It  was  just  dates. 

Mr.  Whitney:  I  object  on  the  grounds  they  are 
not  properly  identified,  and  no  foundation  laid. 

The  Court:  Objection  overruled.  They  may  be 
received.  [172] 

The  Clerk:  Government's  Exhibits  22,  22-A, 
22-B  and  22-C  in  evidence. 

(Said  receipts  were  received  in  evidence  and 
marked  as  Government's  Exhibits  22,  22-A, 
22-B  and  22-C.) 

Q.  (By  Mr.  Eubank) :  I  show  you  plaintiff's 
Exhibits  22,  22-A,  B  and  C  in  evidence,  and  ask 
you  if  these  documents  represent  the  amounts  that 
you  paid  Acme  Distributing  Company? 

A.     Yes. 

Q.  And  did  you  see,  or,  this  initial  on  the  bot- 
tom of  all  four  of  these  exhibits,  did  you  see  that 
initial  put  on  there?  A.     Yes,  I  did. 

Q.     Who  put  it  on?  A.     Ben  Hoffman. 

Q.     That  is  the  gentleman  seated  over  there? 

A.     Yes,  sir. 

Q.  By  looking  at  these  documents,  is  it  possible 
for  you  to  tell  us  what  you  paid  a  pound  for  these 
dates  ?  A.    Yes.  Around  lie  a  pound. 

Q.     That  is  your  recollection  of  the  transaction? 

A.    Yes. 

Q.  Now,  Mr.  Bishop,  at  the  time  you  bought 
those  dates,  do  you  recall  what  the  market  was  in 
the  Phoenix  or  Tempe  area  for  dates?  [173] 

A.     You  mean  that  srrade  of  dates? 
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Q.    That  is  right: 

A.     Around  10  to  12  cents  a  pound. 

Q.  Was  there  any  representation  made  by  Mr. 
Hoffman  when  he  sold  the  dates  to  you? 

A.    I  don't  know  what  you  mean. 

Q.  Well,  did  he  use  any  sales  pitch  on  selling 
the  dates?  A.    No,  not  necessarily. 

Q.    He  just  had  dates  to  sell? 

A.    He  had  dates  to  sell,  and  I  needed  them. 

Q.     And  you  were  in  the  market?  A.     Yes. 

Mr.  Eubank:     No  further  questions. 

Cross-Examination 
By  Mr.  Whitney: 

Q.  All  these  purchases  made  by  you,  Mr.  Wit- 
ness, were  made  in  the  ordinary  course  of  business 
like  you  would  do  anything  else? 

A.     That  is  right. 

Mr.  Whitney:     That  is  all. 

Mr.  Eubank:  That  is  all.  May  this  witness  be 
excused  ? 

The  Court:     He  may  be. 

(Witness  excused.) 

The  Court :  The  Court  stands  at  recess  until  two 
o'clock.   Keep  in  mind  the  Court's  admonition. 

(The  noon  recess  was  had.)  [174] 
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Court  resumed  pursuant  to  recess. 

Present:     Same  as  before. 

*  *  * 

The  Court :    You  may  proceed. 

Mr.  Eubank:    I  will  call  Mr.  Pelley. 

ROBERT  L.  PELLEY 

called  as  a  witness  in  behalf  of  the  Government, 
having  been  first  duly  sworn,  testified  as  follows : 

Direct  Examination 
By  Mr.  Eubank : 

Q.     Your  name  is  Robert  Pelley? 

A.     That  is  right. 

Q.     p_e-l-l-e-y?  A.     That  is  right. 

Q.  And  you  formerly  had  a  fruit  stand  at  1017 
Apache  Boulevard?  A.     That  is  right. 

Q.    In  Tempe,  Arizona?  A.    Yes. 

Q.  Do  you  presently  have  a  fruit  stand  there, 
Mr.  Pelley?  A.     I  do.  [175] 

Q.  Do  you  recognize  the  name  of  Ben  B.  Hoff- 
man? A.     Yes,  sir. 

Q.  And  the  name  of  Acme  Distributing  Com- 
pany? A.     Yes,  sir. 

Q.  Do  you  recognize  Mr.  Hoffman  in  this  court 
room?  A.     Yes,  sir. 

Q.     Would  you  point  him  out  to  the  jury,  please? 

A.     Yes,  I  could. 

Q.     This  gentleman  here?  A.     Yes. 

Q.     Did  you  do  any  business  with  Mr.  Hoffman? 

A.     I  bought  dates  from  him. 
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Q.     Approximately  when  was  that,  Mr.  Pelley  ? 

A.  Well,  it  was  during  November  and  December 
of  1954. 

Q.  And  in  regard  to  these  dates,  do  you  recall 
the  names  of  the  dates? 

A.  Well,  it  was  mostly  Gold  Cup  packed  by 
Glass  Company,  and  there  was  a  few  of  Long's. 

Q.     Do  you  have  any  records  for  your  own  use? 

A.     Yes,  sir. 

Q.     Demonstrating  those  purchases? 

A.     I  do. 

Q.     Did  you  bring  those  records  Avith  you? 

A.     Yes,  sir,  I  have  them. 

Q.     Would  you  give  them  to  me,  please?  [176] 

A.     Yes  (handing  to  counsel). 

Mr.  Eubank :  I  ask  that  these  exhibits  be  marked' 
as  Government's  Exhibits  for  identification  23,  23- A, 
B,  C  and  D. 

The  Clerk:  Government's  Exhibits  23,  23- A 
23-B,  23-C  and  23-D  for  identification. 

(Said  receipts  were  marked  as  Government's 
Exhibits  23,  23-A,  23-B,  23-C  and  23-D  for 
identification.) 

Q.  (By  Mr.  Eubank) :  Mr.  Pelley,  I  show  you 
Government's  Exhibits  23,  23-A,  B,  C,  and  ask  you 
if  you  recognize  those  papers  or  documents  ? 

A.     Yes. 

Q.     Would  you  tell  us  how  you  recognize  them? 

A.    How  do  you  mean? 

Q.     Well,  what  do  these  documents  represent*? 
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A.  They  represent  cash  receipts  for  merchandise 
bought. 

Q.  And  where  do  you  usually  keep  this  type  of 
instrument "? 

A.  Well,  it  is  kept  in  our  regular  monthly  and 
yearly  record  book. 

Q.  And  the  dates  on  these  receipts,  how  do  they 
relate  to  the  dates  of  purchase? 

A.  Well,  they  would  correspond  at  least  within 
a  30-day  period. 

Q.     Now,  these  particular  receipts,  can  you  tes- 
tify from  these  who  gave  you  the  receipts?  [177] 
I    A.     That  is  right. 

Mr.  Eubank:  I  ask  that  Government's  Exhibits 
23,  23-A  through  D  be  admitted  in  evidence. 

Mr.  Whitney :     What  count  does  that  refer  to  ? 

Mr.  Eubank :  This  is  the  Long  and  Glass  counts. 
That  would  be  Counts  1,  2  and  3  of  the  Indictment, 
I  think. 

Mr.  Whitney:  I  object  to  them  on  the  grounds 
there  is  no  foundation,  and  not  properly  identified. 

The  Court:     They  may  be  received. 

The  Clerk:  Government's  Exhibits  23,  23-A, 
23-B,  23-C  and  23-D  in  evidence. 

(Said  receipts  were  received  in  evidence  and 
marked  as  Government's  Exhibits  23,  23-A, 
23-B,  23-C  and  23-D.) 

Q.  (By  Mr.  Eubank) :  Mr.  Pelley,  referring  to 
th(^  exhibits  that  the  clerk  has  just  enumerated, 
would  you  tell  us  from  whom  each  of  these  receipts 
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was  received?  A.     Each  of  them? 

Q.    Yes. 

A.     Each  of  them  is  from  Ben  Hoffman. 

Q.     How  do  you  recognize  that  fact? 

A.  Well,  I  know  that  he  gave  them  to  me,  and 
this  is  his  signature  here,  and,  of  course,  these  are 
initialed  here,  meaning  the  same  thing,  I  mean, 
wT:'itten  by  the  same  person. 

Q.     Did  he  initial  those  before  you?  [178] 

A.  That  is  right,  with  the  exception  of  this  one, 
of  course.   Here  is  one  here. 

Q.    That  is  23-D?  || 

A.  Yes.  And  that  was  supposed  to  have  been 
a  man  working  with  him. 

Q.  Now,  in  regard  to  those  statements,  Mr. 
Pelley,  can  you  identify  which  of  those  purchases 
were  Long's  dates,  and  which  of  them  were  Gold 
Cup?  A.     No,  sir,  I  couldn't. 

Q.  Mr.  Pelley,  I  show  you  Government's  Exhibit 
6  in  evidence,  and  ask  you  if  you  recognize  that 
pack  cover? 

A.     The  package,  yes,  sir.   I  recognize  that. 

Q.     How  do  you  recognize  it? 

A.     By  the  brand  name. 

Q.  And  is  this  the  type  of  cover  that  you  bought 
from  Mr.  Hoffman?  A.     It  was,  yes.  || 

Q.  I  show  you  plaintiff's  Exhibits  17  and  16  for 
identification,  and  ask  you  if  you  recognize  the  cover 
on  Government's  Exhibit  17?  A.     I  do. 

Q.     And  how  do  you  recognize  that  cover? 

A.     By  the  brand  and  the  size  of  pack. 
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Q.  And  is  this  similar  to  dates  that  you  pur- 
chased from  Mr.  Hoffman?  [179]  A.     It  is. 

Q.  I  show  you  Government's  16  for  identifica- 
tion, and  ask  you  if  you  recognize  that  pack? 

A.     I  do. 

Q.     And  is  that  similar  to  packs  that  you  bought  ? 

A.     It  is. 

Q.  Mr.  Pelley,  can  you  by  referring  to  Govern- 
ment's Exhibit  23  in  evidence  approximate  the 
amount  that  you  paid  for  these  dates  a  pound  ? 

A.  Well,  some  of  them  were  approximately  13c, 
and  some  of  them  were  approximately  11. 

Q.  And  your  testimony  would  be  that  the  dates 
that  you  purchased  were  in  that  range? 

A.     Yes. 

Q.  And  they  weren't  any  more  than  that,  to  your 
knowledge,  a  pound?  A.     That  is  right. 

Mr.  Eubank:     No  further  questions. 

Mr.  Whitney:     No  questions. 

The  Court:     That  mil  be  all. 

Mr.  Eubank:     May  this  witness  be  excused? 

The  Court :     He  may  be. 

(Witness  excused.) 
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LYNN  BEDFORD 

called  as  a  witness  in  behalf  of  the  Government, 
having  been  [180]  jfirst  duly  sworn,  testified  as  fol- 
lows: 

Direct  Examination 

By  Mr.  Eubank: 

Q.     Your  name  is  Lynn  Bedford  ? 

A.     That  is  correct. 

Q.     And  you  are  a  special  agent  of  the  Federal 
Bureau  of  Investigation?  A.     Yes,  sir. 

Q.    And  you  are  stationed  in  the  Phoenix  area? 

A.     Yes,  sir. 

Q.     Do  you  recognize  the  name  of  Ben  B.  Hoff- 
man? 

A.     Yes,  Ben  Hoffman  is  sitting  right  behind  you. 

Q.     Do  you  recognize  the  name  of  Acme  Distrib- 
uting Company?  A.     Yes,  sir. 

Q.     Now,  you  have  said  Mr.  Hoffman  is  behind 
me.   Would  you  point  him  out  to  the  jury? 

A.     He  is  the  gentleman  with  the  brown  coat 

Q.     At  this  table  ?  A.     Yes,  sir. 

Q.     Would  you  tell  us  in  what  capacity,  or  the 
capacity  that  you  learned  of  Mr.  Hoffman? 

A.     As  a  special  agent  of  the  Federal  Bureau  of 
Investigation,  I  first  became  acquainted  with  Be: 
Hoffman. 

Q.    And  did  you  at  any  time  interview  him  per- 
sonally? 

A.    Yes.  I  talked  to  Ben  Hoffman  on  two  differ- 
ent occasions.  [181] 

Q.     Do  you  recall  the  dates? 
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A.  January  21st,  1955,  and  ac^ain  on  January 
23rd,  1955. 

Q.  And  the  event  of  the  first  conversation,  what 
did  you  tell  Mr.  Hoffman,  and  what  was  his  reply 
to  your  statement? 

A.  The  first  conversation  I  had  with  Ben  Hoff- 
man on  January  21st,  1955,  occurred  right  after  his 
arrest.  At  that  time  he  stated  that  he  desired  to 
make  no  statements  to  anyone  regarding  his  busi- 
ness activities. 

Q.  And  was  anything  else  said  at  that  occasion 
by  Ben? 

A.  No,  other  than  his  refusal  to  make  any  state- 
ment. 

Q.  At  the  time  of  the  second  meeting,  would  you 
relate  what  was  said  at  that  time? 

A.  On  January  23rd,  1955, 1  talked  to  him  again, 
and  he  again  advised  me  that  he  did  not  wish  to 
speak  to  me  on  any  matter  concerning  his  business 
transactions. 

Q.  And  that  was  all  the  statement  he  made  to 
you  ?  A.     That  is  correct. 

Q.  Now,  in  the  course  of  your  investigation,  did 
you  determine  or  look  into  the  acti^dty  of  Acme 
Distributing  Company?  A.     Yes,  sir,  I  did. 

Q.  Did  you  go  to  818  Apache  Boulevard  in 
Tempe  ? 

A.     Yes,  sir,  I  did,  on  several  occasions. 

Q.  Would  you  explain  to  the  jury  the  type  of 
business  office  that  you  found  at  that  location  ?  [1H2] 
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A.  818  Apache  Boulevard  in  Tempe  is  on  the 
Tempe-Mesa  Highway  just  east  of  the  college. 

818  Apache  Boulevard  is  a  small  building  on  the 
north  side  of  the  highway,  and  consists  of  two  small 
rooms.  The  first  one  is  perhaps  10  feet  by  10  feet 
square,  and  the  second  room  is  approximately  the 
same  size. 

On  one  occasion  I  w^as  inside  the  building,  and 
there  was  one  desk  and  two  chairs.  There  was  no 
other  furniture  in  there. 

However,  there  were  various  boxes  piled  up  in 
there  that  had  just  been  received  by  Mr.  Pritchett, 
the  owner,  in  the  absence  of  Mr.  Hoffman,  who  wa 
in  jail,  and  they  were  stored  in  there,  and  they  w^erel 
from  a  plastic  molding  company,  in  Los  Angeles 
California. 

Q.  The  office  that  you  testified  to  examining, 
that  was  the  office  of  the  Acme? 

A.  Acme  Distributing  Company.  It  had  his  sign 
on  the  front  window,  and  he  had  a  state  license  to 
do  business  also  in  that. 

There  were  no  blinds,  no  curtains,  or  any  furni- 
ture or  material  in  there  except  just  these  two 
chairs  and  a  desk. 

Q.     Were  there  any  books  or  records? 

A.  No  books,  no  records,  no  papers,  not  a  thing 
in  the  building. 

Q.  Did  you  attempt  to  find  an  ofiice.  Acme  Dis- 
tributing [183]  Company,  at  Mesa,  Arizona? 

A.    Yes,  and  I  found  he  formerly  had  a  place] 
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of  business  at  Henry  Leppla's,  the  Mesa  Transfer 

&  Storage  Company. 

Q.  In  further  investigation  of  this  problem,  did 
you  have  the  opportunity  to  investigate  into  dates'? 

A.    Yes. 

Mr.  Whitney:     Into  what? 

Q.     (By  Mr.  Eubank) :     Into  dates? 

A.  When  I  had  received  information  of  these 
dates  being  transported  in  interstate  from  Califor- 
nia to  Arizona,  and  I  had  received  information  that 
these  dates  had  been  flooding  the  market  in  Tempe, 
Mesa  and  Phoenix  at  a  very  low  price,  I  immedi- 
ately contacted  the  various  fruit  stands. 

Mr.  Whitney:     I  object  to  that  as  hearsay. 

The  Court :     It  would  be. 

The  Witness:     I  contacted 

The  Covirt:  Just  a  minute.  What  these  people 
told  you  is  hearsay.   You  can't  testify  to  that. 

Mr.  Eubank:  Your  Honor,  he  can  testify  to  the 
dates  he  bought,  can  he  not? 

The  Court:    He  personally  bought? 

Mr.  Eubank:     Yes. 

The  Court :     All  right,  go  ahead.  [184] 

Q.     (By  Mr.  Eubank)  :     Continue. 

A.  I  contacted  various  fruit  stands  in  Phoenix, 
Tempe,  and  Mesa,  and  made  inquiry  regarding  the 
Long  dates  and  the  Gold  Cup  dates  put  out  by  the 
Glass  Company  in  Los  Angeles. 

Mr.  La  Prade:  Will  you  fix  the  time  that  these 
thin,2:s  took  place? 
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Q.  (By  Mr.  Enbank)  :  What  was  the  date  of 
the  date  investigation,  Mr.  Bedford? 

A.  He  was  arrested  January  23rd,  1955,  and  it 
was  the  next  few  days  after  that,  within  a  week's 
period  of  time. 

Q.  I  show  you  plaintiff's  Exhibit  6  in  evidence 
and  ask  you  if  you  recognize  this  box  ? 

A.     Yes,  I  recognize  this  box  of  Long  dates. 

Q.     How  do  you  recognize  that  particular  box  ? 

A.  My  initials  are  on  the  back  of  this  box,  show- 
ing that  I  had  purchased  this  on  January  24,  1955, 
from  Wilford  Claus,  at  3422  East  Thomas  in 
Phoenix.  He  is  a  brother  and  partner  of  Mr.  Claus 
that  testified  here  yesterday. 

Q.  Can  you  testify  as  to  the  price  of  this  par- 
ticular box  of  dates? 

A.  I  purchased  three  of  these  one-pound  boxes 
for  49c.  The  other  two  pound  boxes  that  go  with 
it  are  in  my  briefcase. 

Mr.  La  Prade:     49c  per  box? 

The  Witness :  For  the  three  of  them.  They  were 
being  sold  [185]  at  that  time  six  for  one  dollar. 

Mr.  Eubank:  Would  you  mark  these  as  exhibits, 
please  ? 

The  Clerk:  Government's  Exhibits  24  and  25  for 
identification. 

(Said  packages  of  dates  were  marked  as  Gov- 
ernment's Exhibits  24  and  25,  respectively,  for 
identification.) 


Mr.  La  Prade :    Your  Honor,  for  the  record,  may 
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we  show  an  objection  to  any  testimony  from  the 
witness  concerning  the  retail  price  of  dates  at  the 
time  or  place,  for  the  reason  the  defendant  didn't 
set  the  retail  price,  and  it  wouldn't  have  any  rel- 
evancy at  all? 

The  Court:  That  might  be  true.  I  will  let  it  go 
for  the  time  being. 

Q.  (By  Mr.  Eubank) :  I  show  you  Govern- 
ment's Exhibits  25  and  24  for  identification,  and 
ask  you  if  you  can  identify  these  boxes  ? 

A.  These  are  the  other  tw^o  boxes,  along  with 
the  third  box  that  I  had  purchased  for  49c. 

Q.     And  these  were  from  the 

A.  From  the  Claus  Fruit  Stand  on  32nd  St.  and 
E.  Thomas. 

Mr.  Eubank:  I  ask  that  these  be  admitted  in 
evidence,  your  Honor. 

The  Court:     All  right. 

The  Clerk:  Government's  Exhibits  24  and  25  in 
evidence. 

(Said  packages  of  dates  were  received  in  evi- 
dence and  marked  as  Government's  Exhibits  24 
and  25  in  evidence.)  [186] 

Q.  (By  Mr.  Eubank) :  I  show  you  Govern- 
ment's Exhibit  16  for  identification,  and  ask  you  if 
you  can  recognize  this? 

A.  This  is  a  pound  box  of  Gold  Cup  dates  that 
I  purchased  on  January  24,  1955.  I  purchased  that 
from  Mr.  Pellet,  or  Pelley,  that  just  testified  before 
me. 
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Q.     You  recognize  this  as  the  box"? 

A.     That  is  correct.   My  initials  appear  on  it. 

Mr.  Eubank:  At  this  time  I  ask  that  this  Gov- 
ernment's Exhibit  16  for  identification  be  admitted 
in  evidence. 

The  Court:     All  right. 

Mr.  Whitney:  It  is  immaterial  and  hearsay  as 
to  the  defendant. 

The  Court:     It  may  be  received. 

The  Clerk :     Government's  Exhibit  16  in  evidence. 

(Said  package  of  dates,  Glass  Company,  was 
received  in  evidence  and  marked  as  Govern- 
ment's Exhibit  16.) 

Q.  (By  Mr.  Eubank)  :  Now,  in  relation  to  Gov- 
ernment's Exhibit  16  in  evidence,  Mr.  Bedford, 
would  you  tell  us  the  price  that  you  paid  for  this 
particular  itemi 

Mr.  La  Prade:  May  we  object  for  the  record? 
It  is  not  binding  on  the  defendant. 

The  Court:     Objection  overruled.  [187] 

The  Witness :  I  purchased  that  I  believe  for  12c, 
is  the  price  paid  for  it. 

Q.  (By  Mr.  Eubank) :  I  show  you  Govern 
ment's  Exhibit  17  for  identification,  and  ask  you  i 
you  recognize  this  box? 

A.  This  is  a  3-pound  box  of  Gold  Cup  dates 
which  I  had  purchased  from  Bob  Pelley  at  his 
place  of  business,  1017  Apache  Boulevard,  Tempe. 
This  purchase  was  made  on  January  24,  1955,  along 
with  the  1-pound  box. 
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Q.     How  do  you  recogiiize  that  this  is  that  box  1 

A.  My  initials  appear  on  that,  as  well  as  the 
date,  and  Bob  Pelley's  name. 

Mr.  Eubank:  I  ask  that  Government's  Exhibit 
17  for  identification  be  entered  in  evidence. 

The  Court:     All  right. 

Mr.  Whitney:  Objection  on  the  grounds  it  is  not 
binding  on  the  defendant. 

The  Court:     It  may  be  received. 

The  Clerk :     Government's  Exhibit  17  in  evidence. 

(Said  package  of  dates,  Glass  Company,  was 
received  in  evidence  and  marked  as  Govern- 
ment's Exhibit  17.) 

Q.  (By  Mr.  Eubank) :  Do  you  recall  the  price 
of  Government's  Exhibit  17  in  evidence,  Mr.  Bed- 
ford? 

A.  I  recall  that  Bob  Pelley  sold  those  dates  to 
me  at  the  [188]  same  price  that  he  had  paid  for 
them,  which  I  believe  was  around  12c  per  pound. 
That  would  make  a  total  of  about  35,  36c  for  that 

]X)X. 

Mr.  Eubank :    No  further  questions. 
Mr.  Whitney:     That  is  all. 

(Witness  excused.) 

Mr.  Eubank:  As  the  next  witness,  I  would  like 
to  call  Mr.  Rouland  Goodman. 
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ROULAND  GOODMAN 
called  as  a  witness  in  behalf  of  the  Government, 
having  been  first  duly  sworn,  testified  as  follows : 

Direct  Examination 
By  Mr.  Eubank: 

Q.     Your  name  is  Rouland  Goodman? 

A.     Yes,  sir. 

Q.  And  you  are  the  operator  and  owner  of  Good- 
man's Market?  A.     Yes,  sir. 

Q.     That  is  a  wholesale  grocers'  outlet,  is  it  not? 

A.    Yes. 

Q.  Located  at  350  South  Park  in  Tucson,  Ari- 
zona? A.     It  was.   It  has  been  moved. 

Q.     Where  is  the  present  location? 

A.     1055  South  Campbell. 

Q.  In  the  course  of  your  business,  Mr.  Goodman, 
do  you  [189]  recognize  the  name  of  Mr.  Ben  B. 
Hoffman?  A.    Yes,  sir. 

Q.  Do  you  recognize  the  name  of  Ben  B.  Hoff- 
man Wholesale  Grocers?  A.     Yes,  sir. 

Q.  Do  you  see  Mr.  Hoffman  in  this  court  room 
today?  A.     Yes,  sir. 

Q.     Would  you  point  him  out  to  the  jury,  please? 

A.     Right  there,  with  the  brown  suit  on. 

Q.  In  regard  to  Mr.  Hoffman,  and  also  in  regard 
to  the  Brice,  or  Brice  Pickle  Company,  do  you  recall 
a  transaction  that  occurred  where  you  purchased 
certain  pickles?  A.     Yes,  sir. 

Q.     From  Mr.  Hoffman? 
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Mr.  Eul)ank:  I  would  like  to  have  this  marked 
as  Government's  Exhibit  26,  and  following. 

The  Clerk:  Government's  Exhilnts  26,  26- A, 
26-B,  26-C  and  26-D  for  identification. 

(Said  Bill  of  Lading,  Report,  and  Invoice, 
were  marked  as  Govermnent's  Exhibits  26,  and 
26-A  through  D,  inclusive,  for  identification.) 

Q.  (By  Mr.  Eubank) :  Mr.  Goodman,  on  your 
purchases,  would  you  explain  to  the  jury  the  tech- 
nique used  by  your  company  for  the  record  keeping 
purposes  on  purchases  made  by  you?  [190] 

A.  Any  purchases  made  by  us.  that  we  purchase, 
our  receiving  clerk  has  a  form  that  he  fills  out  as 
to  what  he  receives,  which  should  match  up  with 
our  freight  bill,  which  should  match  up  with  our 
invoice. 

Q.  And  then  those  records  are  kept  where  in 
your  office,  the  freight  bill  and  receipts? 

A.  They  are  in  a  file,  a  separate  file  for  each 
company. 

Q.  How  long  do  you  maintain  those  files,  usu- 
ally? A.     Well,  possibly  indefinitely. 

Q.  I  show  you  Government's  Exhibits  26.  26-A 
through  26-D,  and  ask  you  if  you  recognize  these 
instruments?  A.     Yes,  I  do. 

Q.     How  do  you  recognize  these  instruments  ? 

A.  This  is  our  form  of  which  our  clerk  receives 
the  merchandise  on,  which  his  signature  is  on  there. 
In  both  cases,  the  boy  that  received  the  merchandise 
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has  signed  our  receiving  record,  and  also  has  signed 

the  freight  bill. 

Q.  On  this  last  document  here,  is  there  anything 
there  that  you  can  identify  as  being  part  of  your 
records  'I 

A.  Well,  this  is  our  invoice  for  the  merchandise, 
of  which  when  this  is  paid  I  stamp  it  ^^Paid"  and 
put  the  check  number. 

Q.     Is  this  your  handwriting? 

A.     That  is  my  handwriting  there. 

Mr.  Eubank:  I  ask  that  these  documents,  26, 
26-A  through  [191]  26-D,  be  admitted  in  evidence. 

Mr.  Whitney:  May  I  ask  one  question  on  voir 
dire? 

The  Court:     All  right. 

Mr.  Whitney:  These  were  purchased  in  the  reg- 
ular course  of  business? 

The  Witness:    Yes. 

Mr.  Whitney:     No  objection. 

The  Court:    They  may  be  received. 

The  Clerk:  Government's  Exhibits  26,  26-A  to 
26-D,  inclusive,  in  evidence. 

(Said  documents  were  received  in  evidence 
and  marked  as  Government's  Exhibits  26,  26-A, 
26-B,  26-C  and  26-D.) 

Q.  (By  Mr.  Eubank):  Now,  referring  to  the 
invoice,  could  you  tell  the  purchase  you  made  on 
that  date? 

A.    You  mean  what  I  have  purchased  here  ? 

Q.     That  is  right. 
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A.  245  cases  of  dill  pickles,  32  ounce.  295  cases 
of  dill  pickles  in  the  16  ounce.  150  cases  of  mixed 
sweet  and  sour  pickles. 

Q.  Now,  from  the  record  of  your  receiving  clerk, 
can  you  tell  the  type  and  character  of  those  pickles  ? 

A.  Yes,  on  our  receiving  receipt  here,  we  show 
each  item  as  they  are  listed. 

Q.     And  then  the  brand  name?  [192] 

A.  Brice  kosher  dill  pickles,  Brice  sweet  pickles, 
and  so  forth. 

Q.     And  that  is  the  same? 

A.     The  other  is  the  same,  Brice  dill  pickles. 

Mr.  Eubank:  Mark  this  as  Government's  Ex- 
hibit 27  for  identification,  please. 

The  Clerk:  Government's  Exhibit  27  for  identi- 
fication. 

(Said   check   was   marked  as   Government's 
Exhibit  27  for  identification.) 

Q.  (By  Mr.  Eubank)  :  I  show  you  now  Govern- 
ment's Exhibit  27  for  identification,  and  ask  you  if 
you  recognize  that  document? 

A.     Yes,  this  is  one  of  our  checks  which  I  signed. 

Q.     And  this  is  your  signature  ? 

A.     That  is  my  signature. 

Q.  Can  you  tell  from  looking  at  that  what  that 
check  is  in  the  payment  of? 

A.     Payment  of  invoice  of  the  6th  and  12th. 

Q.  And  do  you  know  the  payment  that  that  re- 
lates to? 

A.     Well,  it  relates  to  an  invoice  on  that  particu- 


196  Benjamin  B,  Hoffmcm  vs. 

(Testimony  of  Rouland  Goodman.) 

lar  date  of  six  hundred  and   some   odd  cases   of 

pickles. 

Q.  If  I  show  you  the  invoice,  could  you  tell  me 
the  payment  that  this  relates  to  ?  A.     Yes. 

Q.  I  show  you  Government's  Exhibit  26-D  in 
evidence,  and  [193]  ask  you  if  this  check  was  in 
payment  of  that  invoice  1 

A.  Yes,  it  is  in  payment  of  these  pickles, 
$1,083.75. 

Q.  And  this  check  number  you  have  written 
there  ? 

A.  The  check  number  is  2488,  the  number  2488 
on  the  check. 

Mr.  Eubank:  Thank  you.  I  ask  that  Govern- 
ment's Exhibit  27  for  identification  be  admitted  in 
e^ddence. 

Mr.  Whitney:  The  objection  is  that  this  is  im- 
material, has  nothing  to  do  with  the  charge  in  the 
Indictment. 

The  Court:    All  right,  it  may  be  received. 

The  Clerk :     Government's  Exhibit  27  in  evidence. 

(Said  check  was  received  in  evidence   and 
marked  as  Government's  Exhibit  27.) 

Q.  (By  Mr.  Eubank) :  Mr,  Goodman,  are  you 
familiar  with,  or  would  you  recognize  Mr.  Hoff- 
man's signatured  A.     No,  I  wouldn't. 

Q.  Would  you  recognize  the  letterheads  of  his 
business  ^  A.     Yes. 

Q.  On  Government's  Exhibit  26-D,  was  that  the 
usual,  or  is  that  the  letterhead  that  you  would  say 
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you  could  recognize?  A.     Yes. 

Q.     That  is  the  letterhead  of  his  business? 

A.    Yes. 

Q.  When  Mr.  Holfman  contacted  you  in  regards 
to  pickles,  [194]  would  you  please  relate  to  the  jury 
the  tenor  of  the  conversation  between  you  two? 
What  was  the  offer,  and  what  was  the  acceptance? 

A.  It  has  been  so  long  ago  it  would  be  hard  to 
say  exactly. 

Q.     Well,  as  best  you  recollect. 

A.  He  offered  us  the  pickles  at  a  price  that 
sounded  very  attractive  to  us,  and  we  went  down 
to  his  place  and  examined,  I  will  say,  six  to  10  cases 
of  ])ickles,  to  make  sure  that  there  was  nothing 
wrong  with  them,  which  they  all  looked  fine.  And 
we  accepted  his  offer. 

Q.  Now,  on  the  examination  of  the  pickles,  would 
you  explain  to  the  jury  what  you  were  looking  for 
when  you  examined  them? 

A.  Well,  we  was  looking  for  a  possibility  of 
maybe  some  soft  pickles,  or  some  bad  pickles,  be- 
cause the  price  was  kind  of  below  normal,  and  we 
didn't  want  anything  but  what  was  first  grade  mer- 
chandise. 

Q.  And  you  determined  from  your  examination 
that  this  merchandise  was  first  class? 

A.     It  was  first-class  merchandise. 
^  Q.     Now,  all  the  pickles  you  examined,  do  you 
recall  the  titles  or  the  brand  name  on  it? 

A.     They  were  all  Brice. 
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Q.  Is  that  the  only  pickle  shipment  you  bought 
from  [195]  Mr.  Hoffman,  that  you  recall? 

A.  To  the  best  of  my  knowledge,  that  was  the 
only  pickles  we  had  ever  bought  from  him,  Mr. 
Brice,  Brice  pickles. 

Q.  Did  you  ever  pay  a  visit  to  Ben  Hoffman's 
Wholesale  Grrocers,  his  office'? 

A.     Yes,  on  two  or  three  occasions. 

Q.  When  you  visited  this  office,  could  you  tell 
the  jury  the  type  of  operation,  the  impression  of 
the  operation  on  you "? 

Mr.  Whitney:     I  object,  immaterial. 

The  Court:  We  don't  care  about  any  impression] 
What  he  saw.   This  is  cumulative. 

Q.  (By  Mr.  Eubank)  :  Would  you  testify  as  to" 
what  you  saw  in  Ben  Hoffman's  office? 

The  Court:  He  is  going  to  testify  to  the  same 
thing  that  three  or  four  other  people  testified  to.  It 
isn't  necessary. 

Mr.  Eubank:     All  right.  ^1 

Q.  (By  Mr.  Eubank)  :  Mr.  Goodman,  are  you 
the  successor  of  the  Dick  Company  ?  ^| 

A.  Well,  the  Dick  Company  was  in  the  same 
building  which  I  am  in  at  the  present  time.  I  am 
not  their  successor.  They  sold  out,  quit  business, 
and  we  took  over  the  building. 

Q.     And  you  operated  from  that  building? 

A.  We  operated  from  the  building.  We  didn't 
buy  any  merchandise  from  them.  [196] 

Mr.  Eubank :     No  further  questions. 
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Cross-Examination 
By  Mr.  La  Prade: 

Q.  Mr.  Hoffman's  warehouse  in  Tucson,  you  say 
you  went  into  it  and  inspected  the  pickles? 

A.     Yes,  sir. 

Q.     Was  it  a  good-sized  warehouse? 

A.  What  I  seen  of  it  w^asn't  half  as  large  as  this 
building.  You  wouldn't  consider  it  a  warehouse, 
no.  No. 

Q.  It  was  full  of  merchandise,  is  that  not  cor- 
rect ? 

A.  No,  it  was  not  full  of  merchandise  at  the  time 
I  was  in  it. 

Q.  Did  you  know  whether  or  not  he  had  any 
other  place,  store  or  place  of  display  for  merchan- 
dise in  Tucson? 

A.  No.  I  kind  of  assumed  that  he  had.  I  didn't 
know. 

Mr.  La  Prade :     That  is  all. 

Redirect  Examination 
By  Mr.  Eubank: 

Q.  How  much  other  merchandise  than  the  pickles 
was  in  that  warehouse  ? 

A.  At  the  time  that  I  looked  at  those  pickles, 
there  was  just  a  few  cases  of  pickles,  I  say  15  to  30 
eases  that  I  seen.  I  believe  I  stepped  around,  and 
there  was  possibly,  well,  there  really  wasn't  hardly 
any  merchandise.    It  may  have  been   at  thc^  same 
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time  that  he  had  some  brooms  back  there,  but  I 
am  [197]  not  sure,  but  at  any  time  I  was  in  there 
he  didn't  have  over,  let's  see,  $150  worth  of  value 
in  the  building.   That  is  approximately  it. 

Mr.  Eubank:    No  further  questions. 

The  Court :     Is  that  all  now  ? 

Mr.  Whitney:     That  is  all. 

(Witness  excused.) 
Mr.  Eubank:     Mr.  John  E.  Doyle. 

JOHN  E.  DOYLE 

called  as  a  witness  in  behalf  of  the  Governmei 
having  been  first  duly  sworn,  testified  as  follows : 

Direct  Examination 
By  Mr.  Eubank: 

Q.     Your  name  is  John  E.  Doyle? 

A.     That  is  right. 

Q.     And  you  are  presently  living  at  3525  East 
Belleview?  A.     3525  East  Belleview. 

Q.     That  is  in  Tucson,  Arizona  1 

A.     Tucson,  yes. 

Q.    And,  Mr.  Doyle,  do  you  recognize  the  nami 
of  Ben  B.Hoffman?  A.    Yes. 

Q.     Do  you  recognize  the  name  of  Benjamin  B. 
Hoffman  Wholesale  Grocers? 

A.     A  broker,  yes.  [198] 

Q.     And  do  you  see  Mr.  Hoffman  in  this  courl 
room? 
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A.  Yes,  there  he  is  back  there,  the  bald-headed 
fellow  right  back  of  you. 

Q.     What  color  coat  does  he  have  on? 

A.     Brown. 

Q.     How  do  you  know  Mr.  Hoffman? 

A.     I  worked  for  him. 

Q.     How  long  did  you  work  for  him? 

A.     For  a  week. 

Q.     Where  did  you  work  for  him? 

A.     South  4th  Avenue  in  Tucson. 

Q.  Do  you  recall  the  approximate  street  num- 
ber? 

A.  That  is  between  sixteen  two  and  sixteen  six, 
along  in  there. 

Q.     Where  did  you  live  at  that  time  ? 

A.     Right  across  the  street. 

Q.     How  long  did  you  live  across  the  street? 

A.     I  lived  there  about  three  years. 

Q.  During  the  time  you  lived  there,  how  long 
was  the  Hoffman  enterprise  operated  across  from 
you?  A.     I  will  have  to  guess  about  this. 

Mr.  La  Prade:  We  object  to  his  guessing,  your 
Honor. 

The  Court :     All  right. 

Q.  (By  Mr.  Eubank)  :  Can  you  testify  of  your 
own  knowledge,  approximately?  [199] 

A.     Close  to  a  year. 

Q.  In  that  year  you  are  talking  about,  can  you 
give  us  a  date,  I  mean  the  dates — as  you  recall  it, 
the  date  that  the  business  operated  across  from  you  ? 

A.     Around  in  June  somewhere. 
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Q.     What  year?  A.     1954. 

Q.  Are  you  sure  it  is  1954?  You  say  you  worked 
for  Ben  about  a  week?  A.     Yes. 

Q.     What  were  your  working  hours? 

A.  From  eight  in  the  morning  to  four  in  the 
afternoon. 

Q.     And  what  was  your  pay? 

Mr.  Whitney:     I  object  as  immaterial. 

The  Court:     He  may  answer. 

The  Witness:  I  don't  know  what  the  pay  was. 
He  give  me  $5  a  week. 

Q.  (By  Mr.  Eubank) :  When  you  worked  for 
Ben,  how  would  you  describe  your  job?  What  were 
you  supposed  to  do? 

A.     I  was  janitor,  and  answering  the  telephones. 

Q.  What  was  your  time,  what  were  the  hours 
you  worked? 

A.  Prom  eight  in  the  morning  until  four  in  the 
afternoon. 

Q.  During  that  time,  in  the  week  you  worked  for 
Mr.  Hoffman,  was  he  at  the  office?  [200] 

A.    Yes,  he  was  at  the  office  in  the  morning. 

Q.  How  long  was  he  usually  there  at  each  of 
those  days? 

A.  Well,  he  went  home  for  lunch.  Then  he  came 
right  back. 

Q.     Was  he  there  most  of  the  day? 

A.     Yes,  most  all  the  day. 

Q.  Being  in  the  office,  you  must  have  observed 
his  business  operation?  A.     Yes,  I  did. 

Q.     Did  he  have  any  files  in  the  office? 
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A.     No. 

Q.     Were  there  books  or  records  in  the  office? 

A.     No. 

Q.     Did  he  have  any  employees'? 

A.  Only  me  and  him,  that  is  all,  and  his  wife 
come  in  once  in  a  while. 

Q.  What  was  the  character  of  Mr.  Hoffman's 
business?   What  did  he  do  to  get  business? 

A.  Well,  he  would  come  in  in  the  morning  with 
a  list  his  wife  give  him.  She  come  down  and  handed 
him  the  list,  and  he  would  call  up  these,  the  long 
distance  operator,  and  he  would  give  them  a  list  of 
people  that  he  wanted  to  call,  give  him  four,  five, 
six  or  seven  of  them.  And  then  she  would  put  in 
the  calls,  and  they  called  him,  and  he  would  order 
the  stuff,  whatever  he  had  on  the  list. 

Q.  Now,  on  these  particular  calls,  were  those 
prepaid  [201]  calls,  or  were  they  collect  calls? 

A.     The  other  party  paid  for  them. 

Q.     In  other  words,  it  was  a  collect  call? 

A.     No,  it  was  not  collect. 

Mr.  T\Tiitney:  Your  Honor,  I  object.  May  we 
ask  a  question  on  voir  dire? 

The  Court:     You  can  cross-examine. 

Q.  (By  Mr.  Eubank)  :  Now,  could  you  approxi- 
mate the  number  of  these  calls  you  overheard  while 
you  were  in  the  office? 

A.     Yes,  I  got  a  list  here.  Is  it  all  right  to  look  ? 

Q.  Not  right  at  the  moment.  I  am  asking  for  an 
approximate  number,  if  you  can  give  one. 

A.     I  don't  know  how  many  he  had.  I  got  it  rio-ht 
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down  here,  sir.  That  is  some  of  his  paper  there,  too. 

Q.  On  these  collect  calls  they  made,  were  they 
quite  numerous  in  a  day's  time"?  A.     Yes. 

Q.  Now,  you  say  that  you  overheard  collect  calls. 
Do  you  recall  the  character  of  the  conversation? 

A.  Well,  I  will  just  tell  you  how  he  used  to  say 
it,  Mike,  and  I  won't  give  you  the  names,  and  them, 
because  I  can't  remember  the  names. 

He  called  and  said,  ''Hello,  is  this  Mr.  Jones?" 
''Yes."  "How  are  you,  this  is  Ben  Hoffman,  the 
broker,  in  [202]  Tucson,  Arizona,  South  4th  Avenue. 

"How  is  business?"  That  is  the  way  he  started 
out. 

Then  he  would  ask  them  what  the  article,  the 
price  it  was,  whatever  he  wanted,  and  asked  him 
the  size  of  the  cans  and  all  that,  then  he  wanted  to 
know  if  he  could  get  a  truckload,  and  he  would 
want  the  truckload.  And  he  said,  "Don't  forget  to 
put  some  samples  in  for  the  boys." 

Q.  Now,  were  there  any  salesmen  hired  by  Mr. 
Hoffman  while  you  were  there?  A.     No.  IJ 

Q.  Did  you  see  any  salesmen  come  into  the 
office?  A.     No.    Nobody  come  in. 

Q.  Now,  on  these  phone  calls  that  you  say  you 
wrote  down  a  memorandum  on. 

Mr.  Whitney:  Did  he  say  he  wrote  a  memoran- 
dum on  it? 

Mr.  Eubank:    Yes. 

Q.  (By  Mr.  Eubank)  :  Do  you  have  that  memo- 
randum with  you?  A.    Yes. 

Q.     Can  you  of  your  own,  of  your  own  independ- 
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ent  recollection  recall  those  calls,  or  do  you  have  to 

refer  to  that? 

A.  I  got  to  refer  to  this  here.  That  is  what  I 
wrote  right  in  his  office  there,  and  I  kept  it.  That 
is  the  same  paper  I  kept. 

Q.  That  is,  referring  to  this,  you  can  testify  as 
to  [203]  what  his  calls  were? 

A.  Sure.  Sure.  I  ain't  going  to  lie  against  the 
man.   I'm  telling  the  truth. 

Mr.  Eubank :  I  ask  that  this  be  marked  as  plain- 
tiff's  Exhibit  28  for  identification. 

The  Clerk:  Grovernment's  Exhibit  28  for  identi- 
fication. 

(Said  memorandum  was  marked  as  Govern- 
ment's Exhibit  28  for  identification.) 

Q.  (By  Mr.  Eubank) :  I  show  you  Govern- 
ment's Exhibit  28  for  identification,  and  ask  you  if 
this  is  the  list  you  were  describing?  A.     Yes. 

Q.     And  when  w^as  this  list  written  ? 

A.     1954. 

Q.  And  when  the  list  was  written  were  you  then 
in  the  employment  of  Ben  Hoffman?  A.     Yes. 

Q.  And  do  you  relate  this  list  with  any  particu- 
lar day?   Any  day  of  your  employment? 

A.     Every  day,  yes,  added  to  it. 

Q.  Does  this  list  include  all  the  calls,  or  just  a 
few  calls  you  overheard? 

A.     This  is  the  main  calls  that  I  remembered. 

Mr.  Whitney:  Your  Honor,  I  ask  that  this  be 
admitted  in  evidence  not  for  the  purpose  of  refresh- 
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ing  his  recollection,  [204]  but  as  the  evidence  he 

would  give. 

The  Court :  He  can  use  that  to  refresh  his  recol- 
lection. 

Mr.  Whitney :     For  what  purpose  ? 

Mr.  Eubank:     For  refreshing  his  memory. 

Mr.  Whitney:  If  he  is  refreshing  memory,  then 
you  don^t  put  it  in.  It  is  either  recorded  recollec- 
tion, or  nothing  else. 

Q.  (By  Mr.  Eubank) :  Using  that  list,  can  you 
then  testify  of  your  own  recollection  ?  A.     Yes. 

Q.  Can  you  tell  us  the  nature  of  the  telephone 
calls  that  were  made  that  you  listed  there,  by  Ben 
Hoffman?  A.     He  ordered  pickles. 

Q.     All  right. 

A.     A  whole  truckload  of  pickles. 

Mr.  Whitney:  If  the  Court  please,  I  object  on 
the  grounds  that  if  this  recorded  at  the  time,  that 
is  the  best  evidence.  If  it  is  not  recorded,  that  is 
something  else  again.  But  if  that  was  made  at  the 
time,  that  is  one  thing.  If  it  is  made  at  the  time, 
then  it  probably  could  be  entered. 

The  Court :    He  said  it  was  made  at  the  time. 

The  Witness :  Made  at  the  time,  and  I  heard  him 
make  it,  too. 

The  Court:  All  right,  go  ahead.  Tell  us  what 
was  said.  [205] 

Q.     (By  Mr.  Eubank)  :    All  right,  pickles. 

A.    Pickles. 

Q.     What  were  some  of  the  other  calls? 

A.     He  ordered  peaches,  2%  canned  peaches.  He 
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asked  me  if  I  liked  peaches.    I  said  yes.    He  said, 

*^You  will  get  some  when  they  come  in." 

Q.     What  were  some  of  the  other  orders  ? 

A.  He  ordered  brooms,  two  places,  Denver  and 
Texas.  Peas.  Rice. 

Q.     Do  you  recall  where  the  peas  were  from? 

A.  I  think  over  in  Virginia,  or  Georgia  some 
place  over  in  there,  black-eyed  peas,  they  call  them. 

Q.     AVhat  else  do  you  have  on  there  ? 

A.  He  had  percolators,  that  is,  a  coffee  urn  up 
in  Los  Angeles.  He  had  suitcases.  I  don^t  know 
where  they  come  from.  Mustard  greens  in  the  can. 
Pears.  Coffee,  Kansas  City,  Missouri.  That  is  Con- 
way Coffee  Company.  Juices  of  all  kinds.  Sardines 
and  salmon. 

Q.     All  right,  now,  Mr.  Doyle 

A.  After  I  made  this  list,  I  checked  with  the 
Better  Business  Bureau. 

Mr.  Eubank:     That  is  all  right. 

Mr.  La  Prade:     We  object  to  any  such  statement. 

The  Court:  No.  You  weren't  asked  a  [206]  ques- 
tion. 

Mr.  Eubank:     We  don't  want  any  of  that. 
'     Q.     (By  Mr.  Eubank) :     When  you  were  hired, 
did  Mr.  Doyle  explain  the  business  to  you,  rather, 
'did  Mr.  Hoffman  explain  the  business  to  you,  did 
he  t(^ll  you  what  type  of  business  he  was  in*? 

A.  He  told  me  he  was  a  broker.  You  mean  Mr. 
Hoffman  ? 

Q.     Yes,  Mr.  Hoffman,  pardon  me. 

A.     He  was  a  broker. 
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Q.     Did  he  describe  what  kind  of  broker  he  was? 

A.     Yes,  he  handed  me  a  card,  too. 

Q.  You  were  terminated  at  the  end,  or  after  a 
week,  is  that  correct  ? 

A.     Yes,  he  canned  me. 

Q.     For  what  reason  did  he  can  you? 

A.  Because  I  reported  him  to  the  Ruben  Golds. 
He  ordered  furniture.  He  didn't  have  a  penny  to 
pay  for  it.  And  I  told  him  they  better  watch  out, 
because  there  was  something  crooked  there  some- 
where. 

Q.     And  he  fired  you  for  that  reason  ? 

A.    Yes. 

The  Court :  We  will  have  our  afternoon  recess  a1 
this  time. 

(The  afternon  recess  was  had.) 

The  Court:     You  may  continue. 

Q.  (By  Mr.  Eubank) :  Mr.  Doyle,  while  you 
were  working  at  Mr.  Hoffman's  [207]  establish- 
ment, were  any  shipments  received  at  the  estab- 
lishment ? 

A.  No,  they  were  sent  down  to  the  Tuscon  ware 
house.  j|, 

Q.     Was  there  any  storage  facility  in  conjunc- '' 
tion  with  this  office? 

A.     Well,  samples  were  put  in  there. 

Q.     And  where  was  the  storage  room? 

A.  Well,  there  was  a  little  partition  that  was  up 
there  that  they  put  in  back  of  the  partition,  and  his 
samples  back  there. 
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Q.  Now,  in  regard  to  the  list  tliat  you  compiled, 
why  did  you  compile  that  list  % 

A.     Well,  I  didn't  think  he  was  doing  right. 

Mr.  Eubank:     No  further  questions. 

The  Court :  That  last  could  be  stricken.  This  case 
shouldn't  be  decided  on  what  this  witness  thinks. 
Disregard  that.  It  is  for  you  to  say  w^hether  he  is 
guilty  or  not,  not  a  witness  that  is  called  here  to 
testify. 

Cross-Examination 

By  Mr.  La  Prade : 

Q.  Mr.  Doyle,  where  are  you  employed  at  the 
present  time'? 

A.     I  am  retired  off  the  railroad. 

Q.     How  long  have  you  been  retired? 

A.     1949. 

Q.  You  just  had  incidental  jobs  since  [208] 
1949? 

A.     The  only  job  I  had  was  with  Hoffman. 

Q.     Did  you  ask  him  for  that  job? 

A.  I  believe  I  did.  He  was  looking  for  a  man, 
and  I  was  standing  there,  and  I 

Q.  How  long  did  you  actually  work  for  him? 
One  week. 
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Exactly  how  many  days,  do  you  recall? 

Seven. 

Seven  full  days  ? 

Six  davs.   Six  davs,   T   take   that   back.    Six 
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Q.  Mr.  Doyle,  have  you  had  any  other  janitor 
jobs?  A.     No. 

Q.  Are  you  here  under  subpoena  to  testify  to- 
day ?  A.     Yes. 

Q.     When  did  you  arrive  in  Phoenix? 

A.     1948. 

Q.  I  mean  this  week,  sir,  did  you  just  come  up 
today? 

A.  I  just  come  up  today,  yes.  I  used  to  live  here 
some  time  ago. 

Q.  Prior  to  today,  Mr.  Doyle,  have  you  had  an 
opportunity,  or  did  you  talk  to  any  representative 
of  the  Government  concerning  this  case,  any  of  the 
F.B.I,  men,  or  postal  inspectors? 

A.  Oh,  I  come  down  to  the  office,  the  postal  in- 
spector he  wanted  to  know  if  I  would  come  up  and 
testify,  and  I  said  if  you  want  me.  [209] 

Q.     This  gentleman  right  here  in  the  blue  coat? 

A.     Yes. 

Q.     When  was  that,  sir? 

A.  I  don't  know  what  day  it  was.  Thursday  or 
Friday,  something  like  that. 

Q.  That  was  the  first  contact  you  had  had  at  all 
by  anybody  representing  the  United  States  Govern- 
ment concerning  this  case?  A.     Yes. 

Q.  It  is  your  testimony  that  this  list  that  you 
say  you  took  down  in  1954,  you  just  happened  to 
still  have  in  your  possession? 

A.     Yes,  I  had  it,  I  kept  it. 

Q.    You  kept  it  all  this  time  ?  A.    Yes. 

Q.     For  what  purpose  did  you  keep  it,  sir? 
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A.  Well,  when  I  went  to  the  County  Court,  I 
kept  it  from  there.  I  said,  well,  if  the  case  will  ever 
come  up  like  that,  I  will  have  it.  I  am  a  great  man 
to  keep  papers,  railroad  papers,  and  such  stuff. 

Q.  Did  you  write  all  these  down  at  the  same 
time  ? 

A.  When  he  was  ordering  them,  I  wrote  them 
down. 

Q.     Were  these  all  on  the  same  day? 

A.     No,  not  all  of  them  on  the  same  day,  no. 

Q.  Different  items  w^ere  put  on  this  Govern- 
ment's Exhibit  [210]  28  on  different  days? 

A.     Yes. 

Q.  And  did  you  use  the  same  writing  instru- 
ment on  each  occasion,  that  is,  referring  to  the  ink 
items?  A.     I  don't  get  you. 

Q.  Did  you  use  the  same  pen,  sir,  on  each  of 
those  items? 

A.  That  is  on  one  fountain  pen,  and  this  here 
was  in  pencil  (indicating). 

Q.  When  was  this  exactly?  Will  you  pin  that 
dow^n  for  us?  A.     In  1954. 

Q.    In  what  month  of  1954?  A.    June. 

Q.  Do  you  recall  what  week  in  June?  Do  you 
remember  ? 

A.     No.  I  can't  recall  what  w^ek,  no. 

Q.  And  what  was  it  that  caused  you  to  write 
this  down?  Tell  us  that. 

A.  Because  the  way  he  acted.  He  didn't  act 
riglit,  and  he  said  he  didn't  like 


212  Benjamin  B,  Hoffmcm  vs, 

(Testimony  of  John  E.  Doyle.) 

Q.     Just  answer  the  question,  sir. 

The  Court:  What  are  you  doing f  I  cut  this  all 
out.  If  you  want  it  in,  it  is  your  fault,  not  the 
Court's 

The  Witness:  He  said  he  didn't  like  a  police- 
man, and  I  was  a  policeman,  and  I  was  a  deputy 
sheriff,  too.  He  said  he  didn't  like  a  policeman, 
and  he  didn't  like  a  deputy  sheriff.  [211] 

Q.  (By  Mr.  La  Prade) :  Mr.  Doyle,  do  you 
have  any  record  of  the  exact  day  that  these  phone 
calls  were  made  you  have  testified  about  ^ 

A.  No.  When  I  first  went  to  work  for  him  that 
morning,  he  started  in  on  that  telephone,  and  he 
never  let  up  until  four  o'clock. 

Q.  When  was  it  you  made  these  notations,  right 
after  he  made  the  phone  calls,  or  while  he  was 
making  themf 

A.  While  he  was  making  the  phone  calls,  I 
would  go  back  and  write  it  down. 

Q.    Where ^  Right  in  back  of  the  office? 

A.     Yes,  right  in  back  of  the  office. 

Q.     Did  you  listen  in  on  his  conversations? 

A.    Yes. 

Q.     Could  you  tell  who  he  was  talking  to  ? 

A.  Well,  I  didn't  put  them  down,  but  them  were 
the  people  he  called,  that  represents  that  product 
there. 

Q.  How  does  it  happen  you  wrote  down  these 
different  items  of  pickles,  peaches,  rice,  percolators, 
suitcases,  and  so  forth,  w^ithout  writing  down  where 
he  was  talking  to?  Was  there  any  reason  why  you 
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put  down  the  items,  rather  than  where  he  was  talk- 
ing to  ? 

A.  Some  of  them  I  remember  where  he  called. 
I  remember  where  it  was,  like  that  percolator  was 
Los  Angeles  Coffee  Urn,  was  the  name  of  the 
company.  [212] 

Q.  Mr.  Doyle,  do  you  make  it  a  habit  to  write 
down  portions  of  your  employers'  conversations 
when  you  are  listening  to  conversations'? 

A.  Sometimes  I  do  it.  Conductors,  and  so  forth, 
when  I  am  on  the  road,  keep  a  book.  If  you  are  go- 
ing to  be  a  good  railroad  man  you  got  to  do  it. 

Q.  Couldn't  this  possibly  be  a  grocery  list  of 
your  own,  Mr.  Doyle  % 

A.  Not  mine.  Maybe  the  wife's,  but  not  mine.  I 
ain't  got  no  grocery  list. 

Q.  Are  you  positive  about  all  of  your  testimony, 
Mr.  Doyle'?  A.     Whati 

Q.  Are  you  positive  about  all  of  the  testimony 
you  have  given?  A.     On  them  there? 

Q.     There  is  no  question  about  when  it  was? 

A.     No  question  about  it  at  all. 

Mr.  La  Prade:     That  is  all. 

The  Witness:  I  ain't  lying.  You  think  I'm  a 
liar? 

Mr.  Eubank:     No  fui-ther  questions. 

The  Court:     That  will  be  all. 

(Witness  exused.) 

Mr.  La  Prade:  We  offer  this  Government's 
Exhibit  in  evidence  here  for  whatever  it  may  be 
worth,  Government's  [213]  Exhibit  28. 
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The  Court :     All  right,  it  may  be  received. 
The  Clerk:     That  will  be  defendant's  Exhibit  B 
in  evidence. 

(Said  Memorandum  was  received  in  evidence 
and  marked  as  Defendant's  Exhibit  B.) 

(The  above  exhibit  was  also  marked  as  Gov- 
ernment's Exhibit  28  for  identification.) 

Mr.  Eubank:     I  will  call  R.  0.  Kelley. 

R.  0.  KELLEY 

called  as  a  witness  in  behalf  of  the  Government, 
having  been  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Eubank : 

Q.    Your  name  is  R.  O.  Kelley? 

A.    Yes,  sir. 

Q.     You  are  the  owner  of  R.  0.  Kelley  Cannery? 

A.     Yes. 

Q.    At  Midville,  Georgia?  A.    Yes. 

Q.  Mr.  Kelley,  are  you  familiar  with  the  name 
of  Ben  B.  Hoffman? 

A.     Ben  B.  Hoffman  Grocery  Company,  yes. 

Q.  And  you  have  never  personally  met  Mr. 
Hoffman,  have  you?  A.     No. 

Q.  Would  you  tell  us  how  you  became  familiar 
with  Ben  B.  [214]  Hoffman  Groceries? 

A.  Mr.  Holmes  of  Holmes  Canning  Company 
had  an  inquiry  from  Mr.  Hoffman  about  a  certain 
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size  can  of  vegetable  that  we  camied,  and  he  didn't 

have  them. 

Q.     What  product  ^ 

A.     Field  peas  with  snaps.  So  he  gave  me  the 
name  and  address. 

Q.     And  you  contacted  him? 

A.     I  contacted  Hoffman  Grocery  Company. 

Mr.  Eubank:  Mark  this  as  Government's  Ex- 
hibit 29  for  identification. 

(Said  copy  of  letter  was  marked  as  Govern- 
ment's Exhibit  29  for  identification.) 

Q.  (By  Mr.  Eubank):  How  did  you  contact 
Mr.  Hoffman  ?  A.I  wTote  him. 

Q.  And  the  original  of  that  letter,  what  did  you 
do  with  it? 

A.     The  original  was  mailed  to  Mr.  Hoffman. 

Q.     Was  a  copy  retained  ?  A.    Yes. 

Q.     In  your  files?  A.     Yes. 

Q.  I  show^  you  Government's  Exhibit  29  for 
dentification  and  ask  you  if  you  recognize  that 
locument?  [215]  A.     Yes. 

Q.  How  do  you  recognize  the  document,  Mr. 
^?:elley?  A.     Well,  by  what  I  just  stated. 

The  Court:     You  wrote  the  letter,  didn't  you? 

The  Witness :      Yes.  I  dictated  the  letter  myself. 

The  Court :     All  right. 

Q.  (By  Mr.  Eubank):  And  this  is  the  letter 
oil  were  talking  about?  A.     Yes. 

Mr.  Eubank:  I  ask  that  Government's  Exhibit 
9  be  introduced  in  evidence. 
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Mr.  Whitney:  If  the  Court  please,  we  object  to 
this  as  hearsay  as  to  the  defendant,  not  the  best 
evidence,  and  on  the  particular  grounds  that  this  is 
a  letter  to  the  Hoffman  Grocery  Company,  where 
there  has  no  foundation  been  laid  for  it  in  connec- 
tion with  counts  7  and  8  of  the  Indictment. 

The  Court :     All  right,  it  may  be  received. 

The  Clerk:  Government's  Exhibit  29  in  evi- 
dence. 

(Said  copy  of  letter  was  received  in  evidence 
and  marked  as  Government's  Exhibit  29.) 

Q.  (By  Mr.  Eubank) :  Now,  in  regard  to  the 
original  of  this  letter,  Mr.  Kelley,  will  you  testify 
what  happened  to  it"?  You  say  you  mailed  it.  Will 
you  describe  that  process,  if  you  know. 

A.  That  was  mailed  to  Hoffman  Grocery  Com- 
pany in  Tucson.  [216] 

Q.     And  did  you  mail  it  yourself? 

A.  Yes,  by  government  mail.  No,  mailed  throng 
the  office  there.  My  bookkeeper  usually  looked  after 
the  mail,  or  most  of  the  letters  are  mailed,  outgo- 
ing letters  are  mailed  at  night  as  we  leave  the  office, 
and  perhaps  I  could  have  mailed  it,  or  maybe  he 
did.  I  couldn't  be  positive  about  that. 

Q.  You  have  a  routine  in  your  office  for  the 
mailing  of  business  letters,  is  that  correct? 

A.    Yes. 

Q.     And  that  routine  is  as  you  have  just  said  I 

A.    Yes. 

Q.     Now,  in  regard  to  Government's  Exhibit  29, 
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would  you  please  read  to  the  jury  tlu^  contents  of 

the  letter  to  Mr.  Hoffman? 

A.  (Reading) :  "Hoffman  Grocery  Company, 
Tucson,  Arizona.  Gentlemen '' 

Mr.  Whitney:  If  the  Court  please,  the  thing 
speaks  for  itself. 

The  Court:  The  jury  doesn't  know  it.  It  doesn't 
speak  loud  enough.  Go  ahead. 

The  Witness  (Continued):  "Our  good  friend 
Mr.  Holmes  of  Holmes  Canning  Company  at 
Saudersville,  Georgia,  has  given  us  your  name  as 
one  that  has  made  inquiries  to  him  for  field  [217] 
peas  with  snaps.  He  advises  us  that  he  is  not  in  po- 
sition to  furnish  these  due  to  a  short  pack.  We  are 
in  position  to  give  all  the  2's  that  you  will  want, 
and  will  be  glad  to  quote  you  in  car  lots  f.o.b.  Mid- 
ville,  or  Millen,  Georgia.  Possible  Millen  as  we  have 
all  our  No.  2's  stored  in  that  warehouse.  If  inter- 
ested we  will  be  glad  to  furnish  you  samples. 

"We  are  the  oldest  packer  of  field  peas  in  the 
United  States  and  all  our  pack  is  Government 
Graded,  and  we  can  furnish  you  certificates,  with 
every  can  we  ship  or  every  lot  we  ship.  Feel  sure 
that  you  will  like  the  product,  once  you  have  used  it. 

"We  are  hoping  to  hear  from  you,  we  are.  Yours 
very  truly,  R.  O.  Kelley  Cannery,  by  R.  O.  Kelley." 

Q.     Now,  did  you  receive  a  reply  to  that  letter? 

A.    Yes. 

Q.  And  approximately  how  long  after  that  letter 
did  you  receive  the  reply,  do  you  recall? 

A.     Oil,  it  has  been  sucli  a  long  time.  I  imagine 
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about  10,  15  days.  Perhaps  not  that  long.  I  am  not 

sure. 

Mr.  Eubank :     Will  you  mark  this,  please  ^ 
The  Clerk:     Government's  Exhibit  30  for  iden- 
tification. 

(Said   letter   was  marked    as    Government's 
Exhibit  30  for  identification.) 

Q.  (By  Mr.  Eubank) :  I  now  show  you  Gov- 
ernment's Exhibit  30  for  identification,  [218]  and 
ask  you  if  you  recognize  this  document? 

A.     Yes. 

Q.     And  how  do  you  recognize  this  document? 

A.  By  this  signature  of  mine  on  there,  and  also 
the  address,  addressed  to  me. 

Q.  Now,  is  this  the  letter  that  was  the  reply  to 
the  letter  that  you  sent?  A.     Yes. 

Mr.  Eubank :  I  would  like  to  offer  this  letter  in 
evidence. 

Mr.  Whitney:  Objected  to  on  the  grounds  it  is 
no  sufficient  proof,  hearsay  as  to  the  defendent,  not 
the  best  evidence. 

The  Court :     All  right,  it  may  be  received. 

The  Clerk:  Government's  Exhibit  30  in  evi- 
dence. 

(Said  letter  was  received  in  evidence   and 
marked  as  Government's  Exhibit  30.) 

Q.  (My  Mr.  Eubank)  :  Mr.  Kelley,  I  show  you 
Government's  Exhibit  30  in  evidence,  and  ask  you 
to  read  this  letter  that  you  received. 
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A.  (Reading)  :  ^^  August  24tli,  1953.  R.  0.  Kel- 
ley  Cannery,  Post  Office  Box  175,  Midville,  Georgia. 
Dear  Mr.  Kelley:  Received  your  letter  of  August 
20th  advising  me  that  you  are  in  a  position  to  sup- 
ply me  with  No.  2  peas.  Would  appreciate  if  you 
would  furnish  samples  immediately,  and  then  I  will 
gQi  [219]  in  touch  with  you  to  see  if  we  can  work 
out  an  order  for  a  truckload  or  a  carload. 

^^  Thanking  you  in  advance.  Yours  very  truly,  Ben 
B.  Hoffman.^' 

Q.  Now,  in  reply  to  this  letter,  did  you  ship 
peas?  A.    Yes. 

Q.  Now,  was  there  any  other  communication 
before  you  shipped  the  peas,  with  Mr.  Hoffman? 

A.     Yes,  sir,  he  called  me  collect  before. 

Q.  And  is  there  a  method  by  which  you  can 
tell  the  date  of  that  telephone  call? 

A.  On  the  paid  telephone  bill,  is  the  only  records 
we  have  of  it. 

Mr.  Eubank :  I  ask  that  this  be  marked  as  Gov- 
ernment's  Exhibit  31  for  identification. 

The  Clerk:  Government's  Exhibit  31  for  identi- 
fication. 

(Said  telephone  bills  were  marked  as  Gov- 
ernment's Exhibit  31  for  identification.) 

Q.  (By  Mr.  Eubank) :  I  show  you  Govern- 
ment's Exhibit  31  for  identification,  and  ask  you 
if  you  recognize  these  documents?  A.     Yes. 

Q.     And  what  are  the  documents? 
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A.  Those  are  the  paid  telephone  bills  of  mine, 
for  October  1st.  [220] 

Q.  And  is  that  the  document  whereby  you  can 
tell  the  date  of  the  Collect  telephone  call*? 

A.     Yes. 

Mr.  Eubank:  I  ask  that  Government's  Exhibit 
31  be  admitted  in  CAddence. 

Mr.  La  Prade:  We  object  to  the  introduction  of 
this  Exhibit  31  for  identification,  upon  the  ground 
that  there  has  not  been  a  sufficient  identification  of 
the  person  having  placed  the  call  having  been  this 
defendant. 

The  Court :     All  right,  it  may  be  received. 

The  Clerk:     Government's  Exhibit  31  in  evidence. 

(Said  telephone  bills  were  received  in  evi- 
dence and  marked  as  Government's  Exhibit  31.) 

Q.  (By  Mr.  Eubank)  :  Can  you  tell  by  looking 
at  this  exhibit,  Government's  Exhibit  31  in  evidence, 
the  date  of  the  collect  phone  call  to  you,  Mr.  Kelley? 

A.     This  is  on  September  1st,  1953. 

Q.  And  what  is  the  pay  station  shown  there? 
Where  did  the  call  come  from? 

A.     Hoffman  Grocery  Company. 

Q.     And  located  where? 

A.     Tucson,  Arizona. 

Q.  And  this  bill  that  you  have,  what  telephone 
is  that  billed  to?  [221] 

A.  That  is  billed  to  me  through  Pineland  Tele- 
phone Co-op,  Swainsboro,  Georgia. 

Q.     Was  that  to  the  phone  at  your  office  ? 
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A.     Yes. 

Q.     And  that  is  Midville,  Georgia? 

A.     Yes. 

Q.  And  you  received  this  call  in  Midville, 
Georgia  ?  A.    Yes. 

Q.  Now,  in  relation  to  that  Collect  telephone 
call  from  Mr.  Hoffman,  would  you  relate  the  con- 
versation you  had  with  Mr.  Hoffman? 

A.  As  I  recall,  Mr.  Hoffman  wanted  me  to  go 
ahead  and  ship  him  a  truckload. 

Q.     And  what  happened  ? 

A.  And  at  that  time  our  trucks  were  busy,  and 
I  asked  to  ship  a  small  carload,  that  it  would  be 
very  little  difference  in  the  number  of  cases,  and 
he  gave  me  permission  to  go  ahead  and  ship  this 
minimum  carload. 

Q.  In  that  conversation,  did  you  discuss  at  all 
his  credit  situation?  A.     No,  I  didn't. 

Q.  Did  you  discuss  any  other  terms  than  the 
terms  that  you  had  already  discussed  in  the  mail  ? 

A.  To  my  knowledge  I  didn't,  other  than  just 
the  standard  terms,  and  I  don't  think  they  were 
mentioned.  [222] 

Q.  Is  there  any  other  statement  you  recall  that 
Mr.  Hoffman  made  at  that  particular  occasion? 

A.     No,  I  do  not  recall. 

Q.  Now,  as  to  the  date  of  the  shipment,  would 
you  })lease  relate  to  the  jury  what  happened  when 
you  shipped  the  peas,  where  you  had  them  put  on 
the  freight  cars? 

A.     Well,  that  was  loaded  on  the  Central  Georgia 
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tracks  at  Millen,  and  I  think  about  four  days  later 

shipped  into  Tucson  on  our  regular  formal  bill  of 

lading. 

Q.     And  was  that  a  straight  bill  ? 

A.     Straight  bill  of  lading. 

Q.  Will  you  explain  to  the  jury  what  a  straight 
bill  of  lading  is? 

A.  That  is  one  that  you  receive  on  an  open  ac- 
count bill  of  lading. 

Q.  These  peas,  then,  were  shipped  on  open  ac- 
count ? 

A.     They  were  shipped  on  open  account. 

Q.  Did  anyone  change  that  billing  en  route,  that 
you  know  of?  A.     Yes,  we  had  it  changed. 

Mr.  Whitney:     I  object  to  that  as  hearsay. 

The  Court:    I  don't  know  what  it  is.   Go  ahead. 

The  Witness  (Continued)  :  At  the  time  Mr. 
Hoffman  gave  me  the  order,  through  the  bank  I  put 
in  for  a  report,  a  financial  report.  [223]  And  that 
was  late  coming  in.  That  is  the  reason  why  the 
shipment  was  held  up  about  four  days.  And  I  didn't 
get  it,  so  I  shipped  them  anyways,  and  after  I  got 
the  report,  it  was  in  such  condition  that  I  didn't 
feel  that  he  warranted  any  credit,  and  I  wired  and 
had  the  bill  of  lading  changed  over  to  a  sight  draft, 
bill  of  lading  attached. 

Q.  (By  Mr.  Eubank) :  Now,  as  a  result  of 
your  changing  the  bill  of  lading,  what  happened  to 
the  peas  shipment? 

A.  The  railroad  in  Tucson  was  notified  to  notify 
Mr.  Hoffman  when  he  came  in,  and  give  him  12 


United  States  of  America  223 

(Testimony  of  R,  O.  Kelley.) 

hour,  and  if  he  didn't  take  them  up  at  that  time, 
they  were  to  be  reshipped  to  Lafayette,  Louisiana, 
and  unloaded  there. 

Q.  Now,  in  regard  to  this  change  of  shipping 
plan  and  order,  did  you  then  call  Mr.  Hoffman  at 
any  time? 

A.  Yes,  I  called  him  and  told  him  what  I  was 
having  to  do,  and  why. 

Q.     And  what  was  his  statement  to  you? 

A.  He  wanted  to  know  where  I  got  the  informa- 
tion from.  I  told  him  the  information  I  had  he 
didn't  warrant  any  credit,  and  I  would  have  to  put 
a  sight  draft,  bill  of  lading  attached,  on  the  car. 

JQ.     And  what  did  Mr.  Hoffman  say  then? 
A.     He  just  hung  the  phone  up. 

Q.  And  is  that  the  last  you  ever  heard  of  [224] 
him? 

A.  That  is  the  last  I  have  ever  contacted  Mr. 
Hoffman. 
P  Q.  Now,  in  regard  to  the  return  shipment,  which 
of  these  records  that  you  brought,  Mr.  Kelley,  is 
the  railroad  statement  showing  the  return  of  the 
shipment?  Can  you  tell  me? 

A.  This  is  the  freight  bill,  returned  freight 
bill  (indicating). 

Q.     This  is  the  returned  freight  bill  ? 

Mr.  Eubank:  Would  you  mark  this  as  plain- 
tiff's Exhibit  32  for  identification? 

The  Clerk:  Government's  Exhibit  32  for  iden- 
tification. 
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(Said  freight  bill  was  marked  as   Gover 
ment's  Exhibit  32  for  identification.) 
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Q.  (By  Mr.  Eubank)  :  I  show  yon  now  Gov- 
ernment's Exhibit  32  for  identification,  and  ask  you 
if  you  recognize  that  freight  bill?  A.     Yes. 

Q.     How  do  you  recognize  it,  Mr.  Kelley? 

A.  Because  it  was  mailed  to  me  and  I  had  to  pay 
out  this  amount  of  money. 

Q.  Now,  do  you  keep  this  type  of  thing  in  the 
business  records  of  your  company  ?  A.     Yes.  |l 

Q.  And  was  this  removed  from  those  business 
records  when  you  came,  when  you  were  subpoenaed 
here?  iJ 

A.  I  removed  it  and  gave  it  to  the  United  States 
Marshal,  [225]  I  believe,  then. 

Mr.  Eubank:  I  move  that  Government's  Ex^ 
hibit  32  for  identification  be  received  in  evidenc 

Mr.  Whitney:  May  I  ask  a  question  on  voir 
dire  ? 

The  Court:     Yes. 

Mr.  Whitney:  With  reference  to  Government's 
Exhibit  32  for  identification,  I  notice  the  consignee 
is  the  Progressive  Brokerage  Company. 

The  Witness :     That  is  right. 

Q.  (By  Mr.  Whitney):  That  has  nothing  to 
do  with  Mr.  Hoffman?  1!| 

A.  No,  that  is  my  broker  that  I  had  to  ship  it 
back  to. 

Mr.  Whitney:  I  object  to  it  on  the  grounds  it 
is  immaterial  and  not  binding  on  Mr.  Hoffman. 
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The  Court:  I  really  don't  see  the  purpose  of  it 
myself. 

Mr.  Eubank:  It  is  just  to  show  the  return  of 
the  peas,  that  is  all. 

The  Court:     Well,  all  right.  It  is  immaterial. 

The  Clerk:  Government's  Exhibit  32  in  evi- 
dence. 

(Said  Freight  Bill  was  received  in  evidence 
and  marked  as  Government's  Exhibit  32.) 

Q.  (By  Mr.  Eubank)  :  Now^,  Mr.  Kelley,  what 
was  the  loss  to  you  of  this  return  shipment? 

Mr.  La  Prade:  I  object,  your  Honor.  It  is  im- 
material. [226] 

The  Court :     Yes,  I  think  so. 

Mr.  Eubank:     All  right. 

Q.  (By  Mr.  Eubank)  :  On  the  telephone  caUs 
you  have  testified  to,  those  are  the  only  two  calls 
you  had  with  Mr.  Hoffman,  is  that  correct? 

A.     To  the  best  of  my  knowledge,  right  now,  it  is. 

Mr.  Eubank:     I  have  no  further  questions. 

Cross-Examination 
By  Mr.  La  Prade : 

Q.  Mr.  Kelley,  as  between  yourself  and  your 
company,  and  the  Hoffman  Grocery  Company,  or 
Mr.  Hoffman,  isn't  it  true  that  those  business  ne- 
gotiations commenced  with  your  writing  a  letter 
to  Mr.  Hoffman?  That  is  how  you  started  doing 
business  with  Mr.  Hoffman,  isn't  that  right,  sir? 

A.     That  is  right. 
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Q.  And  you  made  a  deal  for  a  credit  transaction, 
and  later  after  shipping  the  merchandise  you 
changed  your  mind,  isn't  that  correct? 

A.     After  finding  out  his  credit  rating,  yes. 

Q.  And  you  testified  that  no  reference  was  made 
over  the  phone  with  regard  to  his  credit,  I  mean, 
Mr.  Hoif man's  credit?  That  wasn't  discussed  very 
much?  There  weren't  any  representations  to  you 
that  he  had  an  excellent  credit  rating,  or  anything 
of  that  sort,  was  there?  [227] 

A.     No,  there  was  not  any  mention  of  it. 

Q.  And  as  far  as  you  are  concerned,  this  is  just 
a  transaction  where  you  changed  your  mind,  and 
you  got  your  merchandise  back,  isn't  that  right? 

A.     I  got  it  back 

Q.  Except  for  the  inconvenience,  but  Mr.  Hoff- 
man didn't  contact  you  in  the  first  instance,  did  he? 

A.     No,  he  didn't  contact  me. 

Q.  Mr.  Kelley,  how  many  employees  do  you  have 
in  your  office  that  might  be  engaged  in  secretarial 
work,  or  the  type  of  work  where  they  would  be 
opening  your  mail? 

A.  I  only  have  one  bookkeeper  regular.  There 
is  my  wife  helps  at  some  times,  and  during  my  rush 
season,  I  have  a  lady  helper  that  helps  the  book- 
keeper. 

Q.  Referring  to  Government's  Exhibit  30  in  evi- 
dence, which  purports  to  be  a  letter  from  Ben  B. 
Hoffman  to  R.  O.  Kelley  Company  in  Midville, 
Georgia,  did  you  open  that  letter  yourself? 

A.    Well,  I  rather  think  so.  If  I  am  away,  the 
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mail  is  opened  by  my  bookkeeper.  If  I  am  there,  I 
open  all  the  mail,  and  to  the  best  of  my  knowledge 
I  opened  that  letter. 

Q.     But  you  are  not  sure? 

A.     Well,  I  am  not  definite  sure,  no. 

Mr.  La  Prade:  If  your  Honor  please,  at  this 
time  we  move  to  strike  from  the  record  and  from 
the  evidence  Government's  [228]  Exhibit  30,  which 
has  heretofore  been  admitted,  upon  the  grounds 
there  has  been  no  foundation  of  showing — if  the 
Court  please,  we  will  withdraw  the  objection  I  was 
just  making,  and  stand  upon  the  original  objection 
when  it  was  originally  introduced. 

That  is  all. 

Redirect  Examination 
By  Mr.  Eubank: 

Q.  In  regard  to  the  question  propounded  to  you 
by  the  counsel  for  the  defendant,  about  this  being 
the  ordinary  transaction,  do  you  consider  this  the 
ordinary  transaction,  or  did  you  consider  this  the 
ordinary  transaction  then  when  you  got  your  peas 
back*?  A.     No,  sir. 

Q.  In  the  ordinary  course  of  your  business, 
would  you  explain  how  you  give  credit,  and  why  you 
gave  credit  in  this  particular  instance? 

Mr.  La  Prade:  If  the  court  please,  this  is  im- 
proper redirect.  He  has  testified  there  was  not  any 
conversation  with  regard  to  credit. 

The  Court :  I  know,  but  I  think  you  have  opened 
all  this  up  by  your  cross-examination. 
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The  Witness:     What  was  that  question *? 

Q.  (By  Mr.  Eubank)  :  Why  did  you  give  him 
the  credit,  or  extend  the  credit '?  [229]  Was  it  the 
fact  that  he  was  recommended  to  you? 

A.  Mr.  Holmes  from  Holmes  Canning  Company, 
I  thought  he  had  all  the  information. 

Q.     And  on  that  basis 

A.  On  that  basis  I  didn't  mention  terms  when 
the  orders  were  given. 

Mr.  Eubank :     No  further  questions. 

Mr.  Whitney:     That  is  all. 

The  Court:     You  are  excused. 

(Witness  excused.) 

Mr.  Eubank :  Your  Honor,  at  this  time,  I  would 
like  to  request  that  we  present  one  piece  of  testi- 
mony out  of  order.  That  is  the  testimony  of  Mr. 
Gavin  of  Gavin  Brothers,  and  he  is  in  the  middle  of 
Salmon  season  in  Washington,  and  he  tells  me  that 
he  has  numerous  deals  that  are  waiting  upon  his  ar- 
rival back  there.  He  was  here  yesterday,  and  I 
would  like  to  if  possible  get  him  on  today.  The  rea- 
son I  am  asking  this  is  that  he  is  the  actual  pack- 
ager of  the  product,  but  he  did  not  make  the  con- 
tractual arrangement  with  Mr.  Hoffman.  That  was 
made  through  a  broker. 

The  Court:     All  right. 


I 


United  States  of  America  229 

T.  J.  GAVIN 

called  as  a  witness  in  behalf  of  the  Goveriunent, 
ha\ang  been  first  duly  sworn,  testified  as  follows : 

Direct  Examination 
By  Mr.  Eubank: 

Q.     Your  name  is  T.  J.  Gavin?  A.     Right. 

Q.     And  you  are  one  of  the  Gavin  brothers'? 

A.     Gavin  Brothers,  Incorporated. 

Q.  And  you  were  formerly  in  the  Coleman 
Building  ? 

A.     That  is  right,  Coleman  Building,  Seattle. 

Q.     Seattle,  Washington?  A.    Yes. 

Q.     Where  are  you  located  now,  Mr.  Gavin? 

A.    1500  West  Lake  Avenue  North,  in  Seattle. 

Q.     What  is  the  character  of  your  business? 

A.     We  are  canned  salmon  sales  agents. 

Q.     What  does  that  entail? 

A.  We  act  as  sales  agents  for  a  group  of  canned 
salmon  packers  in  Alaska  and  various  other  areas. 
We  handle  the  marketing,  shipping,  and  invoicing, 
complete  distribution  of  their  packs  of  canned  sal- 
mon, 
f    Q.     Do  you  j)ackage  under  any  particular  label  ? 

A.  Well,  we  have  our  own  labels,  and  we  sell 
a  good  deal  of  our  distribution  under  buyers  labels, 
private  labels. 

Q.     Under  what? 

A.     Buyers  labels,  as  w(»ll  as  our  own  hibels. 

Q.     Buyers  ? 
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A.  Buyers,  B-u-y-e-r-s,  wholesale  grocers  have 
their  own  [231]  brands,  you  see. 

Q.     And  you  also  sell  under  Gavin?  "' 

A.     That  is  right.  We  sell  our  own  labels,  also. 

Q.     What  are  the  names  of  the  labels'? 

A.  We  have  a  number  of  brands  of  our  own.  We 
have  a  Gavin's  brand,  a  Sea  Ranger  brand.  Sea 
Leader  brand.  Dainty  Miss,  Challenger  brand,  just 
to  name  a  few  of  them. 

Q.  Are  all  of  those  brands  with  your  name,  do 
they  also  have  the  name  of  the  Gavin  Brothers  lo- 
cated on  the  can  ?         A.     Oh,  yes,  our  name  is  on  it. 

Q.  So  that  any  particular  sea  fish  that  were 
packed  by  your  organization  could  be  identified  by 
your  name  ^ 

A.  Well,  yes,  but  we  also  ship  sometimes  under 
packers  labels  where  it  shows  the  packers'  name  on 
it. 

Q.     You  are  here  under  a  subpoena  duces  tecum? 

A.     Yes. 

Q.  And  we  asked  you  to  bring  with  you  certain 
business  records'? 

A.     I  am  sorry,  I  can't  quite  hear  you. 

Q.  You  are  here  under  subpoena  duces  tecum,' 
and  were  asked  to  bring  with  you  certain  business 
records'?  A.     That  is  right.  ,, 

Q.     Do  you  have  those  records  with  you?       ™ 

A.     I  have  them  with  me.  (Handing  to  counsel.) 

Q.  These  records  relate  to  what  particular  trans- 
action? [232] 

A.     These  invoices  and  drafts,  and  enclosure  re- 
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coipts  that  are  attached  to  them,  refer  to  shipments 
made  hy  us  to  the  Acme  Distributing-  Company, 
whose  address  was  given  up  as  Tempe,  Arizona. 

Mr.  Eubank:  I  ask  that  these  three  exhibits  be 
marked  for  identification. 

The  Clerk:  Government's  Exhibits  33,  34  and 
35  for  identification. 

(Said  Gavin  Brothers  documents  were 
marked  as  Government's  Exhibits  33,  34  and 
35,  respectively,  for  identification.) 

Q.  (By  Mr.  Eubank) :  I  show  you  Govern- 
ment's Exhibits  33,  34  and  35  for  identification,  and 
ask  you  if  you  recognize  those  documents  ? 

A.     Yes,  I  do. 

Q.     Would  you  look  at  it? 

A.     This  first  exhibit? 

Q.     Yes.    How  do  you  recognize  that? 

A.  That  is  our  draft  No.  9547,  and  our  invoice 
No.  967,  covering  the  shipment  of 

Q.     That  is  O.K.   That  is  good  enough. 

A.     That  is  vsufficient  identification? 

Q.     Yes.  And  do  you  recognize  the  second  one  ? 

A.     I  signed  the  draft,  yes,  so  I  recognize  it. 

Q.  Now,  the  next  one,  that  is  34  you  are  identi- 
fying now?  [233] 

A.  Our  draft  No.  9556,  invoice  No.  971.  Another 
shipment,  otherwise  identical. 

Q.     Do  you  recognize  that  signature? 

A.  Yes.  She  is  the  duly  authorized  secretary  of 
the  corporation. 
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Q.     And  you  recognize  her  signature  ? 

A.     Yes,  I  recognize  her  signature. 

Q.  Now,  in  regard  to  Exhibit  33  for  identifica- 
tion? 

A.  A  similar  set  of  documents,  our  shipping 
order,  draft  No.  9552,  invoice  No.  969. 

Q.     And  you  recognize  that? 

A.  And  it  is  similar.  This  is  signed  by  the  sec- 
retary.  She  is  authorized  to  sign  drafts,  yes,  sir. 

Q.  How  are  these  documents  kept  in  your  busi- 
ness files? 

A.  These  are  the  originals  here,  and  when  they 
are  made  out  they  are  sent  to  the  bank  in  Seattle, 
the  bank  we  usually  use  for  collection  purposes||l 
They  are  sent  through  bank  channels  to  the  desti- 
nation city,  in  this  case,  Tempe,  Arizona,  through 
some  bank,  usually  their  correspondent,  and  they 
are  sent  there,  and  the  buyer,  the  party,  that  is,  the 
notified  party  on  the  draft  known  as  the  buyer  or 
drawee,  is  notified  the  drafts  are  there,  and  nor- 
mally he  comes  in  and  pays  them. 

Q.  In  this  case,  how  does  it  happen  that  you 
have  the  original  drafts? 

A.  Well,  these  were  returned  to  us  after  due 
course  by  [234]  the  bank.  There  is  one  mention  on 
there,  the  bank  has  a  stamp  on  it 

Mr.  Whitney:     Wait  a  second. 

The  Court :    It  is  not  in  evidence. 

Mr.  Eubank:     It  isn't  in  evidence. 

Mr.  Whitney:  If  the  Court  please,  I  don't  know 
v/hen  he  is  going  to  attempt  to  introduce  this,  but 
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there  isn't  an  iota  of  charge  in  the  indictment  \Yitli 

reference  to  that  transaction. 

The  Court:  I  don't  know  a  thing  al)out  it.  We 
will  see  more  about  it  later.   Go  ahead. 

Mr.  Eubank :  At  this  time,  we  offer  Exhibits  33, 
34  and  35  in  evidence. 

Mr.  Whitney :  Count  IV  of  the  Indictment  which 
the  United  States  Attorney  called  to  my  attention 
when  I  asked  a  moment  ago  charges  that  on  the 
14th  of  June,  1954,  in  the  District  of  Arizona,  the 
defendant  Hoffman,  for  the  purpose  of  executing  a 
scheme,  did  by  interstate  wire  telephone  Grant- 
Whitman  Company  at  Spokane,  Washington,  not 
Gavin  Brothers,  but  Grant- Whitman. 

When  we  asked  for  a  bill  of  particulars  to  find 
out  who  was  telephoned  to,  the  answer  came  from 
the  United  States  Attorney,  Jack  Ehlinger.  That 
is  on  page  2  of  the  Bill  of  Particulars,  so  I  say, 
your  Honor,  that  this  is  not  binding  on  the  de- 
fendant. 

It  is  immaterial,  irrelevant,  and  incompetent  to 
prove  [235]  anything  in  this  case,  as  far  as  this 
Indictment  and  this  Bill  is  concerned. 

The  Court:     We  haven't  gone  far  enough  yet. 

Mr.  Whitney:     Pardon'? 

The  Court:  I  don't  know.  I  can't  determine  it 
yet.  The  obiection  mil  be  overruled  at  this  time. 
If  they  don't  connect  it  up,  it  will  be  stricken. 

Go  ahead. 

The  Clerk:  Government's  Exhibits  33,  34  and  35 
in  evidence. 
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(Said  documents  of  Gavin  Brothers  were  re- 
ceived in  evidence  and  marked  as  Govern- 
ment's Exhibits  33,  34  and  35,  respectively.) 

Q.  (By  Mr.  Eubank) :  Mr.  Gavin,  I  show  you 
Government's  Exhibits  33,  34  and  35  in  evidence. 
In  regard  to  Exhibit  33  in  evidence,  will  you  tell 
who  that  shipment  was  made  to? 

A.  Yes,  I  can.  This  is  an  original  enclosure  re- 
ceipt showing  that  these  goods  were  taken  over  by 
Canned  Goods  Shippers  Association  for  their  pool 
car  shipping  organization. 

I  might  mention  that  in  shipping  canned  goods, 
it  is  necessary  to  get  the  very  best  rate,  so  we  have 
to  ship  our  goods  in  maximum,  I  mean  in  minimum 
pool  cars,  or  pool  trucks. 

This  particular  order  was  far  less  than  the  mini- 
mum pool  truck,  and  such  orders  we  call  L.C.L.  or 
L.T.L.,  less  [236]  than  truckloads,  which  are  pooled 
by  this  organization  of  Canned  Goods  Shippers  to 
give  the  buyer  the  benefit  of  a  lower  rate,  so  this 
is  an  enclosure  receipt  in  their  truckload  that  was 
shipped  from  us  by  Canned  Goods  Shippers,  as  our 
agents,  to  the  Acme  Distributing  Company,  Tempe, 
Arizona,  care  of  the  American  Consolidators,  Los 
Angeles,  California,  who  would  forward  the  ship- 
ment from  Los  Angeles  to  Tempe.  This  is  a  receipt 
for  that. 

Q.     I  see.  Now  this  Can-Go? 

A.     Our  company  is  a  member  of  that  association. 
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Q.  And  would  shipments  contain  their  name  if 
received  in  this  area? 

A.     Whose  name,  Can-Go'? 

Q.     Can-Go. 

A.  Not  necessarily,  because  in  this  particular 
case  their  carrier  was  West  Coast  Fast  Freight  to 
Los  Angeles,  and  they  have  put  on  here,  ^'Care  of 
the  American  Consolidators,"  who  are  another  pool 
car  shipper,  and  they  would  take  care  of  the  ship- 
ment from  Los  Angeles  to  Arizona. 

Q.  Now,  with  respect  to  Government's  Exhibit 
34  in  evidence,  can  you  tell  whether  that  draft  was 
on  a  certain  person,  who  the  shipment  was  made  to  ? 

A.  Except  for  the  fact  it  is  a  diiferent  quantity 
and  a  different  valuation,  it  is  identical.  It  is  a 
different  date.  This  date  was — here  is  the  shipping 
date,  Jun(>  28,  1954.  [237] 

Q.     That  is  Exhibit  34? 

A.  Exhibit  34.  Shipped  June  28th.  Shipped  the 
same  date,  two  different  enclosures,  went  in  the 
same  truck,  shipped  on  the  same  date  from  Seattle. 

Q.     This  shipment  was  to  whom? 

A.  It  is  the  same  consignee,  same  shipper,  care 
of  American  Consolidators,  Los  Angeles,  to  Acme 
Distrilmting  Company,  Tempe,  Arizona,  and  it  is 
])roperly  made  out. 

Q.     And  these  signatures  down  here? 

A.  That  is  the  secretary  of  the  Can-Go  Shipping 
Association,  who  signed  all  of  those. 

Q.     Now,  in  regard  to  plaintiff's  Exhibit  35? 

A.     This  is  a  similar  set  of  ]iapers.    It  covers  a 
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shipment  of  a  different  quantity,  and  different  valu 
ation,  on  June  19th,  which  was  the  first  shipment 
we  made  to  them. 

Q.     What  year? 

A.     It  is  also  shown,  same  routing. 

Q.     What  is  the  year?  A.     1954. 

Q.     And  who  is  it  to  ? 

A.  Shipped  to  Acme  Distributing  Company, 
Tempe,  Arizona,  care  of  American  Consolidators, 
at  Los  Angeles,  and  it  is  properly  signed,  a  similar 
document  right  down  the  line. 

Q.  All  of  these  three  exhibits  have  this  original 
draft  on.  Can  you  explain  the  reason  for  that  ?  [238] 

A.     You  mean  why  that  is  here  ? 

Q.     That  is  right. 

A.  Well,  ordinarily,  we  rarely  get  these  back. 
The  original  draft  that  goes  to  the  bank  for  the 
customer  to  pay  it,  the  customer  would  have  the 
draft  to  be  paid.  The  reason  we  have  these  is  be- 
cause he  didn't  pay  it. 

Q.  Are  these,  to  your  knowledge,  the  shipments 
made  to  Acme  Distributing  Company  by  your  com- 
pany? 

A.     That  is  exactly  the  shipments,  yes. 

Q.     These  are  the  shipments? 

A.    Yes. 

Q.  Who  was  your  agent  for  these  shipments,  or 
who  contracted  the  shipments  ? 

A.  You  will  have  to  ask  that  a  little  differently, 
because  we  don't  have  any  agent  contracting  for  us. 
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Q.  Did  you  contact  Mr.  Ben  Hoffman  directly  in 
regard  to  this  shipment  ? 

A.     I  never  have,  no. 

Mr.  Whitney:     What  was  that  answer'? 

The  Witness :     I  never  have,  no. 

Q.  (By  Mr.  Eubank):  Who  did  contact  Mr. 
Hoffman? 

A.  We  were  working  with  a  broker  in  Spokane, 
Washington.  We  have  brokers  in  many  places 
throughout  the  United  States. 

It  so  happens  in  Spokane,  Washington,  we  were 
working  [239]  with  a  broker  known  as  Grant- Whit- 
man, who  are  engaged  as  food  brokers,  selling  for 
various  people,  and  this  business  was  first  offered 
to  us  by  him  through  phone  calls  or  orders  he  had 
received  from  Acme  Distributing  Company. 

Q.  Who  did  you  talk  to  in  particular  in  Grant- 
Whitman  Company?  A.     Mr.  Jack  Ehlinger. 

Q.  And  as  far  as  the  terms  of  payment  were  con- 
cerned, those  documents  there,  do  they  contain  the 
terms  of  payment  as  conveyed  to  you  by  Grant- 
Whitman  Company? 

A.  Those  drafts  are  drawn  payable  ten  days 
after  date  of  shipment,  and  that  was  the  basis  upon 
which  the  goods  were  sold. 

Q.  Now,  let's  see.  Looking  at  these  freight  bills, 
can  you  tell  us  the  total  amount  shipped,  and  the 
cost?  I  mean,  the  charge  that  you  made? 

A.     You  mean  the  amount  of  our  invoices  ? 

Q.     That  is  right. 


238  Benjamin  B.  Hoffman  vs, 

(Testimony  of  T.  J.  Gavin.) 

A.  The  first  invoice  is  for  an  amount  of  $8,289.99. 
That  covers 

Q.     That  is  all  right.  Just  the  total  amount. 

A.     350  cases  of  canned  salmon. 

Q.     Okay.  That  is  on  exhibit  35? 

A.     35. 

Q.     Now,  in  regard  to  exhibit  34?  [240] 

A.  34,  that  covers  200  cases  of  canned  salmon, 
and  100  cases  of  canned  crabmeat,  and  the  total 
amount  of  that  invoice  is  $6,824.58. 

Q.     And  in  regard  to  Government's  Exhibit  33? 

A.  That  covers  a  total  of  200  cases  of  canned 
salmon.  Pardon  me,  a  total  of  300  cases  of  canned 
tuna  fish,  and  the  total  amount  of  the  invoice  was, 
$4,423.45. 

Q.  Have  you  ever  collected  any  of  the  money 
represented  by  these  billings  ? 

A.  No,  we  have  never  collected  any  of  the  money 
of  those  invoices. 

Q.  Did  you  ever  recover  any  of  the  goods,  any 
of  the  salmon,  the  shipped  fish  ? 

A.     None  of  the  salmon,  no.  I  might  mention,  i 
it  is  a  mere  technicality,  for  some  unknown  reason 
he  shipped  back  a  good  part  of  the  small  shipment 
of  crabmeat  made  to  him.  We  never  did  know  why. 

Mr.  Eubank:     No  further  questions. 
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Cross-Examination 
By  Mr.  Whitney: 

Q.     Mr.  Gavin,  you  operate  from  Seattle? 
A.     Right. 
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Q.  And  these  orders,  or,  rather,  these  bills  and 
drafts  in  your  name,  being  Exhibits  33,  34,  and  35, 
which  you  are  familiar  with?  [241] 

A.    Yes. 

Q.  These  were  orders  placed  with  you  by  Grant- 
Whitman  of  Spokane? 

A.  They  were  submitted  to  us  for  our  confirma- 
tion, correct.  We  confirmed  them,  we  covered  them 
])y  our  usual  sales  contracts. 

Q.  I  see.  But  the  orders  came  to  you  through 
Grant- Whitman  &  Company? 

A.     That  is  right. 

Q.     And  none  of  them  came  from  Hoffman? 

A.     What? 

Q.     None  of  them  came  from  Mr.  Hoffman? 

A.  I  didn't  know  who  Mr.  Hoffman  was  at  the 
time.  He  w^as  given  to  me  as  Acme  Distributing 
Company.  That  is  all  I  knew. 

Q.  Did  anyone  from  the  Acme  Distributing  Com- 
pany call  you  up?  A.     They  did  not. 

Q.  In  other  words,  all  the  dealings  were  done 
through  Grant- Whitman  Company? 

A.  I  made  mention  to  you  that  is  quite  the 
normal  way  the  canned  goods  are  sold.  The  buyer 
ever  rarely  contacts  anyone  like  us.  They  contact 
a  broker  in  the  field,  and  the  broker  sends  them  to 
us,  and  that  is  normal. 

Q.  That  is  done  in  the  regular  course  of  busi- 
ness?     [242]  A.     That  is  correct. 

Q.  The  only  point  I  make,  you  had  no  direct 
contact  with  Acme  Distributing  Company  ? 
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A.     No,  we  had  no  direct  contact  with  Acme. 

Q.  You  say  you  haven't  been  paid  anything  by 
Mr.  Hoffman? 

A.     By  Acme  Distributing  Company. 

Q.  You  have  a  suit  pending  in  this  court  for 
the  amount  of  those  bills  ? 

A.     I  say  we  have  not  been  paid  anything. 

Q.  You  have  got  a  suit  pending  in  this  court  for 
that  bill,  a  civil  suit,  isn't  that  right? 

A.     We  have?  I  can't  say  we  have  one  pendin 
You  mean  a  ci\^l  suit? 

Q.     One  was  filed,  wasn't  it? 

A.     Yes,  a  civil  suit  is  being  prepared,  that  is  co 
rect. 

Q.     In  other  words,  you  were  transacting  credi 
business,  and  didn't  get  paid,  and  finally  had  to 
sue  for  your  money,  and  haven't  been  paid  yet? 

A.     We  haven't  been  paid  yet,  no. 

Q.  The  suit  has  never  been  determined  yet,  the 
civil  suit? 

A.  I  can't  answer  that  to  you.  I  think  that  is  an 
improper  question,  because  the  suit  hasn't  been 
filed.  It  hasn't  been  determined,  no.  I J 

Q.  Are  you  acquainted  with  a  law  firm  in  Seattle 
by  the  [243]  name  of  Mxon  &  Hove  ? 

A.     Sir? 

Q.     Are  you  acquainted  with  a  law  firm  called , 
Nixon  &  Hove?  A.     Yes,  I  know  them.     ll 

Q.     Are  they  your  attorneys? 

A.  Well,  they  have  handled  some  business  for  us 
at  times. 
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Q.  You  know  they  had  written  out  here  in  con- 
nection with  this  bill? 

A.  I  would  have  to  identify  it  before  I  would  say 
I  know  about  it.  I  don't  know  what  you  might  be  re- 
ferring to. 

Q.  You  didn't  know  that  they  threatened  that  if 
they  didn't  collect  this  bill  they  would  turn  it  over 
to  the  Federal  Government? 

A.  I  question  that  very  much.  No,  I  don't  be- 
lieve they  did.  I  would  say  they  did  not  do  it,  very 
definitely.  I  don't  ever  remember  any  such  matter. 

Mr.  Whitney:  Mark  this  for  identification, 
please. 

The  Clerk:  Defendant's  Exhibit  C  for  identi- 
fication. 

(Said  document  was  marked  as  Defendant's 
Exhibit  C  for  identification.) 

Q.  (By  Mr.  Whitney) :  Mr.  Gavin,  referring  to 
Defendant's  Exhibit  C  for  identification,  you  are 
acquainted  with  Mr.  Nixon's  signature? 

A.  Yes.  I  would  be  safe  in  saying  that  was  his 
signature,  yes.  [244] 

Q.  You  stated  that  you  were  sure  he  had  never 
said  anything  about  if  he  didn't  collect  this  bill,  he 
was  to  put  this  in  the  hands  of  the  Federal  at- 
torneys ? 

A.  Wait  a  minute.  You  asked  me  a  question,  and 
I  answered  it.  You  said  was  I  familiar  with  the  fact 
that  he  threatened  that  if  it  wasn't  paid  he  would 
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turn  it  over  to  the  Federal  authorities,  and  I  an- 
swered no  I  wasn't. 

Mr.  Whitney :     Will  you  read  that  last,  please  ? 

(Record  read,  as  requested.) 

The  Court:     That  isn't  in  evidence,  is  it? 

Mr.  Whitney :     I  will  offer  it  in  evidence. 

Mr.  Eubank:     I  object  to  its  being  admitted. 

The  Court:  Yes.  I  don't  see  what  it  has  to  do 
with  this.  Objection  sustained. 

Q.  (By  Mr.  Whitney) :  Of  course,  I  realize  you 
are  not  responsible  for  what  your  attorneys  made, 
right  ? 

A.  Well,  I  wouldn't  say  that  entirely  I  am 
familiar  with  it  sometimes.  I  answered  your  ques- 
tion, and  I  am  sure  that  I  think  I  answered  it  cor- 
rectly. 

Q.  Inasmuch  as  this  bill  was,  or  rather,  this 
order  was  put  in  for  Grant- Whitman  and  Company 
of  Spokane  after  Hoffman,  or  the  Acme  declined  to 
pay  for  the  canned  goods,  did  you  have  a  settlement 
with  Grant- Whitman  in  connection  with  the  matter  ? 

A.  Well,  you  must  understand  our  relationship 
with  [245]  Grant-Whitman  Company. 

Q.     What  is  it? 

A.  They  were  to  be  paid  a  sales  commission  by  us 
on  completion  of  this  sale,  and  like  we  do  with  any 
of  our  other  brokers,  there  was  never  any  settlement 
with  them,  there  was  no  commission  paid  them,  be- 
cause the  transaction  wasn't  completed.  This  buyer 
didn't  pay  for  his  merchandise. 
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We  never  g'ot  our  commission  from  our  canner.  All 
we  have  been  out  is  a  number  of  thousands  of  dol- 
lars. As  far  as  Grant- Whitman  is  concerned,  they 
have  been  put  to  considerable  expense  and  a  very 
complete  investigation  of  the  whole  thing.  There 
was  no  settlement.  There  was  no  earnings,  in  other 
words. 

Q.     They  haven't  settled  with  you  in  any  way'? 

A.     Who  would  settle  wdth  me? 

Q.     Grant- Whitman. 

A.  They  would  have  no  reason  to  settle  with  me. 
If  the  sale  had  been  completed,  w^e  would  give  them 
a  commission  check  for  the  sale  they  made  for  us. 

Mr.  Whitney :     That  is  all. 

The  Witness:     Is  that  all? 

Mr.  Whitney:     Yes. 

Mr.  Eubank :     One  further  question. 

Redirect  Examination 
By  Mr.  Eubank:  [246] 

Q.  The  case  that  you  were  referring  to,  and  coun- 
sel referred  to  in  the  civil  court,  is  that  against  Mr. 
Ben  Hoffman,  or  against  another  person? 

A.  All  I  can  say,  I  w^ouldn't  want  to  say  anything 
that  is  incorrect,  because  as  far  as  I  know  the  at- 
torneys we  have  retained,  they  may  have  filed  it. 
Really,  I  can't  say  that,  but  it  is  a  conspiracy, 
that  is,  it  is  against  Acme  Distributing  and  Ben 
Hoffman,  and  two  people  by  the  name  of  Keeton, 
who  operate  super-markets,  and  w^e  had  quite  an  in- 
vest! .^-ation  made  traciu'x  the  goods  where  thev  went. 
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Mr.  Eubank:     That  is  all.  No  further  questions. 
The  Court:    That  is  all  now  for  Mr.  Gavin? 
Mr.  Whitney :     Yes. 
The  Court:     That  will  be  all. 

(Witness  excused.) 

The    Court:     The    Court    will    recess    until    ten 
o'clock  in  the  morning. 

(Whereupon,  Court  was  adjourned  to  the  fol- 
lowing day,  September  20,  1956.)  [247] 

Thursday,   September  20,   1956—10  A.M. 
Before  Judge  Ling  and  a  Jury. 
Court  convened  pursuant  to  adjournment. 

Present : 

Mr.  Eubank,  appeared  for  Government. 

Mr.  Whitney,  Mr.  La  Prade,  appeared  for  De- 
fendant. 

The  Court:     Call  your  next  witness. 
Mr.  Eubank:     Mr.  O.  E.  Sexton. 

O.  E.  SEXTON 
called  as  a  witness  in  behalf  of  the  Government, 
having  been  first  duly  sworn,  testified  as  follows: 


Direct  Examination 

By  Mr.  Eubank: 

Q.     Your  name  is  O.  E.  Sexton? 
A.    Yes,  sir,  it  is. 
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Q.     And  you  are  a  fruit  stand  operator? 

A.     Yes,  sir. 

Q.     Operating-  as  Ed's  Fruit  Stand? 

A.     Yes,  sir.  [248] 

Q.     At  1745  East  Apache?  A.     Yes,  sir. 

Q.     And  that  is  in  Tempe?  A.     Tempe. 

Q.  Now,  Mr.  Sexton,  do  you  know  the  name  of 
Ben  B.  Hoffman?  A.     Yes,  sir. 

Q.  Do  you  know  the  name  of  Acme  Distributing 
Company?  A.     Yes,  sir. 

Q.  Do  you  recognize  Mr.  Hoffman  in  this  court- 
room this  morning?  A.     Yes,  sir,  I  do. 

Q.     Will  you  point  him  out  to  the  jury? 

A.     Right  in  the  back  seat  (indicating.) 

Q.     Right     here?  A.     Yes,  sir. 

Q.  In  relation  to  Mr.  Hoffman  and  dates,  did 
you  purchase  any  dates  from  Mr.  Hoffman? 

A.     Yes,  sir,  I  did. 

Q.     Do  you  recall  the  types  of  dates? 

A.     Well,  sir,  Adeglish-Norris  is  all  I  know. 

Q.  Do  you  recall  when  you  purchased  these  dates, 
approximately? 

A.     Well,  approximately  in  December,  3954. 

Q.  I  show  you  Government's  Exhibits  25,  16,  and 
17  in  [249]  evidence,  and  ask  you  if  you  recognize 
these  brands  of  dates?  A.     Yes,  sir,  I  do. 

Q.  Do  you  recognize  Government's  Exhibit  17, 
this   one? 

A.  This  one,  yes,  sir,  I  do.  I  still  have  some  of 
them. 

Q.     Do  you  recognize  Government's  Exhibit  16? 
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A.     Yes,  sir,  I  had  some  of  those. 

Q.     Do  you  recognize  Government's  Exhibit  25? 

A.    Yes,  sir,  I  had  some  of  those. 

Q.  Now,  these  types  of  dates,  who  did  you  buy 
them  from'?  A.     Mr.  Hoffman. 

Q.     Did  you  buy  them  from  anyone  else? 

A.     No,  sir,  I  didn't. 

Q.  Do  you  recall  the  price  that  you  paid  for 
those  dates? 

Mr.  Whitney:     I  object  to  it  as  immaterial. 

The  Court:    He  may  answer. 

Q.  (By  Mr.  Eubank)  :  Do  you  recall  the  price 
you  paid  for  those  dates?  i| 

A.  Well,  not  specifically.  I  paid  approximately 
10  to  12c  a  pound. 

Q.     How  do  you  know  that,  Mr.  Sexton? 

A.  Well,  I  was  looking  at  the  dates  at  the  time. 
If  I  hadn't  have  known  what  I  paid  for  them,  I 
wouldn't  have  bought  them. 

Q.  And  it  is  your  testimony  that  you  wouldn't 
have  exceeded  that  amount  in  payment,  is  that  cor- 
rect? [250] 

A.  Well,  no,  sir.  I  wouldn't,  because  I  could 
have  bought  dates  for  the  same  price,  or  cheaper. 

Q.     Where?  In  this  area?  A.     Yes,  sir, 

Mr.  Eubank:     No  further  questions. 

Mr.  La  Prade:    No  questions. 

The  Court:    That  will  be  all. 

Mr.  Eubank:    May  this  witness  be  excused? 

The  Court:     He  may  be. 

(Witness  excused.) 
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Mr.  Eubank:     I  will  call  Bill  Clark. 

WILLIAM  CLARK 

called  as  a  witness  in  behalf  of  the  Government, 
having  been  first  duly  sworn,  testified  as  follows : 

Direct  Examination 
By  Mr.  Eubank: 

Q.  Your  name  is  William  Clark? 

A.  That  is  right. 

Q.  And  you  are  the  operator  of  Clark's  Dates? 

A.  Clark's  Citrus  and  Dates. 

Q.  At  4803  East  Thomas? 

A.  That  is  right. 

Q.  In  Phoenix,  Arizona?  A.     Yes. 

Q.  As  I  understand  it,  Mr.  Clark,  you  are  both 
a  retail  [251]  seller  and  a  grower? 

A.  Yes,  sir. 

Q.  And  you  have  your  own  date  gardens? 

A.  Yes. 

Q.  And  you  also  package  dates?  A.     Yes. 

Q.  Now,  do  you  recognize  the  name  of  Ben  B. 
Hoifman?  A.     Yes. 

Q.  Or  Acme  Distributing  Company? 

A.  I  don't  know  anything  about  Acme  Distribut- 
ing Company. 

Q.  Do  you  see  Mr.  Hoffman  in  this  courtroom? 

A.  Yes. 

Q.  Can  you  point  him  out  to  the  jury,  please? 

A.  Yes. 

Q.  Would   you?  A.     (Witness   indicates.) 
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Q.  And  describe  him  so  they  will  know  who  you 
are  referring  to? 

A.  Sitting  over  there  in  the  brown  coat  and 
striped  tie. 

Q.  Now,  Mr.  Clark,  in  regards  to  Mr.  Hoffman, 
did  he  attempt  at  any  time  to  sell  you  any  dates  ? 

A.     Yes,  he  did. 

Q.     What  date  was  that? 

A.  It  was  along  in  Noveml^ier  of  1954,  the  way  I 
remember  it. 

Q.  And  do  you  recall  the  name  of  the  brand,  the 
brand  [252]  name  of  the  particular  date? 

A.  It  was  Long's  dates,  and  some  Gold  Cup  date 
packs  out  of  California. 

Q.  I  show  you  Government's  Exhibits  in  evi- 
dence 6,  17,  and  16,  and  ask  you  if  you  recognize 
these  exhibits.  First,  Government's  Exhibit  16  in 
evidence?  A.     This  one  I  didn't  see  here 

Q.  You  didn't  see  that  one.  Government's  Ex 
hibit  17  in  evidence?  A.     This  one  I  did. 

Q.  You  saw  that  one.  And  Government's  Exhibit 
6  in  evidence  ?  A.     And  this  one.  m 

Q.  Now,  in  regard  to  those  particular  dates,  did 
you  purchase  any  of  those  ?  A,     No,  I  didn't 

Q.  From  Mr.  Hoffman.  What  was  the  price  h 
quoted  for  these  particular  dates? 

Mr.  Whitney:     Just  a  minute. 

The  Court:    He  may  answer. 

The  Witness :  As  I  remember,  it  was  around  12c 
a  pound. 

Q.     (By  Mr.  Eubank)  :     You  said  that  you  were 


( 


c 


United  States  of  America  249 

(Testimony  of  William  Clark.) 

a  i^rower  and  operator  of  dates,  was  there  any  rea- 
son that  you,  or  was  that  price  similar  to  [253]  the 
market  at  that  time? 

A.  Well,  the  price  was  a  whole  lot  lower  than 
the  existing  market,  Init  I  didn't  buy  them  because  I 
raise  Arizona  dates,  and  I  don't  handle  California 
dates  unless  I  have  to. 

Q.  You  say  it  was  lower  than  the  Arizona  mar- 
ket ?  A.     Yes. 

Q.  Was  the  date  itself  lower  the  Arizona 
date? 

A.  Well,  every  Arizona  date  grower  considers 
Arizona  dates  superior  to  California  dates,  because 
we  just  raise  more  softer  varieties,  and  mostly  it  is 
a  hydrated  date  in  California. 

Q.  At  that  time,  do  you  recall  what  the  Arizona 
market  was  for  a  similar  date? 

A.  I  was  getting  around  45c  a  pound  retail  for 
what  we  call  a  commercial  date  in  a  one-pound 
berry  basket. 

We  have  a  gift  grade,  No.  1  fancy  grade,  which 
brings  a  lot  more  than  that,  but  our  commercial 
grade  that  compares  ^^ith  that  was  45c  a  pound. 

Q.  In  regard  to  the  packaging  of  a  date  like  that, 
is  it  possible  to  buy  dates  in  bulk  at  a  much  lower 
figure  than  in  package?  A.     Yes,  it  is. 

Q.  Now,  assuming  that,  well,  at  the  market  at 
that  time,  what  could  you  have  bought  bulk  dates 
for,  for  a  heavy  quantity? 

Mr.  Whitney:  I  object  to  that  as  [254]  im- 
mnterial. 
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The  Court:    Yes,  what  difference  does  it  make? 

Q.  (By  Mr.  Eubank)  :  As  a  result  of  the  con- 
versation with  Mr.  Hoffman,  did  you  purchase  any 
merchandise  from  him? 

A.  I  bought  some  Christmas  candy,  hard  candy 
from  him,  and  some  dried  fruit  packs. 

Q.  Did  you  make  any  other  purchases  from  Mr. 
Hoffman?  A.     No,  that  was  all. 

Q.  And  did  you  make  any  before  that  time,  that 
you  recall? 

A.  I  think  he  was  there  two  different  times,  but 
actually  it  was  only  one  purchase. 

Q.  Did  he  offer  any  type  of  a  selling  arrange- 
ment with  you? 

A.  He  offered  to  leave  a  lot  of  stuff  on  consign-j 
ment. 

Q.     And  did  you  accept  that  proposition? 

A.    No. 

Mr.  Eubank :     No  further  questions. 

Mr.  Whitney:     No  questions. 

The  Court:     That  will  be  all. 

(Witness  excused.) 
Mr.  Eubank:     The  next  witness  is  Bill  Allen. 
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BILL  ALLEN 

called  as  a  witness  in  behalf  of  the  Government, 
having  been  first  duly  sworn,  testified  as  [255] 
follows : 

Direct  Examination 

By  Mr.  Eubank: 

Q.     You  are  Mr.  Bill  Allen?  A.     Yes,  sir. 

Q.  And  you  are  the  foreman  of  the  Crystal  Ice 
Plant?  A.     Yes,  sir. 

Q.  And  the  location  of  that  plant  is  at  246 
South  2nd  Avenue? 

A.     That  is  the  office  address. 

Q.     At  Phoenix,  Arizona?  A.     Yes. 

Q.     Where  is  the  warehouse  located? 

A.     Did  you   say  242   or  246? 

Q.     246.  A.     246  is  the  warehouse. 

Q.     And  is  that  the  place  that  you  are  stationed? 

A.     Yes,  sir. 

Q.  Xow,  in  your  capacity  as  the  foreman  of 
Crystal  Ice,  what  records  do  you  keep? 

A.     Complete. 

Q.     What  type  of  records? 

A.     Well,  both  incoming  and  outgoing  records. 

Q.     And  that  pertains  to  what  type  of  storage  ? 

A.     Either  freezer  items,  or  cooler  items. 

Q.  And  a  customer  of  your  warehouse,  would  you 
explain  to  the  jury  what  happens  to  his  product 
when  it  is  delivered  into  [256]  your  hands? 

A.  Well,  the  customer  brings  the  material  or 
merchandise  in,  and  I  write  him  a  receipt  for  it  and 
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store  it,  whether  it  be  freezer  or  cooler,  and  issue  it 

out  to  the  customer  as  he  comes  in  for  it. 

Q.  And  when  the  customer  comes  and  picks  up 
the  stored  items,  how  does  your  record  acknowledge 
that  he  has  received  the  items? 

A.     By  his  signature. 

Mr.  Whitney:     I  beg  your  pardon? 

The  Witness:     By  the  customer's  signature. 

Q.  (By  Mr.  Eubank)  :  Now,  you  are  here  this 
morning  under  a  subpoena  duces  tecum,  is  that  cor- 
rect? A.     Yes,  sir. 

Q,  And  we  asked  you  to  bring  the  records  that 
you  had  pertaining  to  Mr.  Ben  B.  Hoffman  and 
Acme  Distributing  Company?  A.     Yes,  sir. 

Q.     Do  you  know  Mr.  Ben  B.  Hoffman? 

A.     I  have  done  business  w^ith  him  quite  a  while. 

Q.     Do  you  see  him  in  this  room  ? 

A.     Yes,  sir. 

Q.     Would  you  point  him  out  to  the  jury,  please? 

A.  (Indicating) :  It  is  the  fellow  in  the  brown 
coat  and  white  shirt.  [257] 

Q.  Now,  in  regard  to  the  records  that  you 
brovight  with  you,  do  you  have  specific  records  show- 
ing the  storage  of  products  by  Mr.  Hoffman?  In 
particular,  dates. 

A.  Were  you  interested  in  his  incoming  receipts, 
or  outgoing  tickets? 

Q.     Incoming  receipts?  A.     Yes,  sir,  I  have. 

Q.  Is  the  information  on  this  receipt  posted  to 
that  card?  A.    Yes,  sir. 

Q.     And  in  the  posting  from  this  receipt  to  the 
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card,  is  that  done  at  the  time,  or  the  approximate 

time  that  the  merchandise  is  put  into  your  storage  ? 

A.  At  my  earliest  convenience.  It  might  pos- 
sibly be  three  or  four  hours  later. 

Mr.  Whitney:  If  the  Court  please,  I  wish  to 
make  an  objection  to  all  this  line  of  testimony,  on 
the  grounds  that  it  is  incompetent  to  prove  any 
issue  in  this  case,  and  it  is  immaterial  where  they 
stored  it. 

The  Court:  I  don't  know  a  thing  about  it.  We 
will  find  out. 

Q.  (By  Mr.  Eubank)  :  If  this  is  posted  to  those 
cards,  let  us  just  use  the  cards  then. 

A.     AU  right,  sir. 

Q.  Now,  you  have  said  that  these  postings  are 
made  at  or  [258]  near  the  time  that  the  goods  are 
received,  is  that  correct? 

A.     At  my  earliest  convenience. 

Q.  Do  these  cards  reflect,  to  your  knowledge,  the 
true  transactions,  as  far  as  the  storage  of  the  ma- 
terials? A.     Yes,  sir,  they  do. 

^Q.     And  they  are  part  of  your  company  records? 
A.     They  are. 
Q.     And  they  have  been  in  your  custody,  is  that 
correct?  A.     Yes,  sir. 

Q.  Now,  will  you  give  me  the  ones  that  deal 
with  dates? 

A.  That  would  be  those  four  there,  would  be 
dates. 

Q.  May  these  cards  be  marked  Government's  Ex- 
hibits 36,  and  36-A  to  F  for  identification  ? 
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A.  That  is  not  complete.  Here  is  more  of  the 
same. 

Q.     Are  there  more  dates? 

A.  That  is  dates  and  candies.  Dates  and  candied 
fruits. 

The  Clerk:  Government's  Exhibits  36,  and  36- A 
to  G,  inclusive,  for  identification. 

(Said  documents  from  Crystal  Ice  were 
marked  as  Government's  Exhibits  36,  36-A  to 
G,  inclusive,  for  identification.) 

Q.  (By  Mr. Eubank) :  I  show  you  Government's 
Exhbits  36,  36-A  through  36-G,  inclusive,  and  ask 
you  if  you  can  identify  those  cards'? 

A.    Yes,  sir,  I  can.  [259] 

Q.     How  can  you  identify  them? 

A.     It  is  in  my  own  writing. 

Q.  And  were  these  the  ones  you  brought  with 
you  this  morning?  A.     They  are,  yes. 

Q.  And  these  are  what  documents,  as  far  as 
your  company  is  concerned  ? 

A.  I  wouldn't  say  that  it  was  complete.  I  didn't 
have  time  enough  to  compile  everything,  but  that 
will  cover  the  larger  part  of  it. 

Q.  You  are  referring  to  the  niunber  of  cards 
taken  out  of  the  files,  is  that  correct  ?  A.     Yes. 

Q.  But  as  far  as  the  information  on  these,  the 
information,  is  it  complete,  the  information  on  each 
card?  : 

A.     I  believe  that  part  of  it  would  be  complete,  i 
but  as  far  as  his  outgoing  tickets  are  concerned,  I 
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wouldn't  have  his  signatures  on  everything  he  re- 
ceived. 

Mr.  Eubank:  I  offer  Government's  Exhibits  36, 
and  36-A  through  36-G,  inclusive,  in  evidence. 

Mr.  Whitney:     May  I  ask  one  question? 

The  Court:    Yes. 

Mr.  Whitney :  Do  you  know,  Mr.  Witness,  w^here 
these  dates  came  from? 

The  Witness:     Sir?  [260] 

Mr.  WTiitney:  Do  you  know  where  these  dates 
came  from? 

The  Witness :     No,  I  couldn't  say  that. 

Mr.  Whitney:  If  the  Court  pleases,  some  of 
these  exhibits  go  to  dates  that  are  completely  with- 
out the  dates  in  the  Indictment.  We  object  to  them 
on  the  further  grounds  that  they  are  imcompetent 
to  prove  any  issue  in  this  case,  and  are  wholly  im- 
material. 

This  I  am  referring  to  as  Government's  Exhibit 
36  for  identification. 

Mr.  Eubank:  This  will  serve  several  purposes, 
your  Honor.  One  is  identification  further  of  Ben 
Hoffman.  It  wall  serve  that  because  the  next  docu- 
ments that  relate  to  these  particular  records  of 
original  entry  are  all  signed  by  Mr.  Hoffman  as 
Acme  Distributing  Company.  The  dates  also  are 
in  proximity  of  the  shij)ments  from  both  Long  and 
C.  A.  Glass,  and  I  think  that  it  will  tie  in. 

The  Court:  Go  ahead.  We  will  see  what  you  have 
when  you  get  through. 
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The  Clerk:  Government's  Exhibits  36,  and  36- A 
to  G,  inclusive,  in  evidence. 

(Said  documents  from  Crystal  Ice  were 
marked  as  Government's  Exhibits  36,  36- A  to  G, 
inclusive,  in  evidence.) 

Q.  (By  Mr.  Eubank) :  I  show  you  Govern- 
ment's Exhibits  in  evidence  36,  and  [261]  36- A 
through  G,  and  ask  you  from  this  document  if  you 
can  identify  several  outgoing  receipts  in  your  book? 

A.     Yes,  sir.  Between  those  cards  and  these,  I 
have  16  transactions,  through  the  month  of  Novem 
ber  of  1954. 

Q.     So  all  outgoing  dates  marked  here,  you  ca 
find  them  in  there,  is  that  correct 'F 

A.     Yes,  sir. 

Q.     Now,  for  example,  we  don't  want  to  take  all 
of  these,  but  let  us  take  a  couple  of  them,  anywa 
Is  this  the  outgoing  date?  A.     Yes,  sir. 

Q.     Let  us  try  this,  November  9th,  1954? 

A.     Ticket  No.  1331. 

Mr.  Eubank:     All  right. 

The  Court:    What  are  you  referring  to  now?  I 
that  book  in  evidence  ? 

Mr.  Eubank:  Yes,  I  was  going  to  have  him 
choose  several  of  these  at  random,  and  then  we 
would  enter  those  in  evidence. 

The  Court :    All  right. 

Q.     (By  Mr.  Eubank) :     All  right,  let  us  take  an 
other  card  here.  First,  in  referring  to  Government's 
Exhi])it  36  in  e^^dence,  this  number,  this  outgoing, 
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receipt,  how  do  you  go  from  your  card  here  to  your 

outgoing  receipts  ? 

A.  Well,  I  take  into  consideration  your  lot  num- 
ber here,  [262]  1195.  1195  consisted  of  25  cases 

Mr.  AVlntney:  Just  a  minute,  has  that  been 
marked  for  identification  yet,  so  we  know  what  we 
are  talking  about? 

Mr.  Eubank:  I  am  having  him  pick  a  couple  of 
these,  so  we  can  mark  them  for  identification.  I 
didn't  want  to  enter  the  whole  book.  Is  that  satis- 
factory, Mr.  Whitney  'f 

Mr.  Whitney :     I  guess  so. 

Mr.  Eubank:  Then  we  won't  be  bothered  with 
so  many  of  these  things. 

Q.  (By  Mr.  Eubank) :  What  about  this  number 
here?  A.     That  is  the  one  I  have  here. 

Q.     Is  that  the  way  you  identify  the  transaction  ? 

A.     Yes,  sir. 

Q.     What  would  you  call  that  number? 

A.     That  is  the  outgoing  ticket  number. 

Q.  Now,  in  regard  to  this  card,  what  is  the  card 
number  ?  A.     1196. 

Q.  That  is  Government's  Exhibit  36.  Now,  would 
you  find  this  ticket  number  ?  A.     Yes. 

Q.  Now,  would  it  be  your  testimony,  if  we  went 
on  through  these  things,  and  through  all  of  these 
folio  numbers,  we  would  find  a  receipt  in  there  in 
numerical  order,  is  that  correct  ? 

A.     I  believe  you  would,  yes.  [263] 

Q.     Would  you,  or  wouldn't  you? 

A.     Well,  T  didn't  have  time  enough  to  go  throuu'h 
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all  of  those  records.  I  was  only  notified  after  five 
o'clock  last  night.  But  the  bigger  part  of  them  you 
will  find  listed  in  this  book  here. 

Mr.  Eubank:  I  would  like  just  these  two  receipts 
marked  as  Government's  Exhibits  37  and  38  for 
identification,  1331  and  1338. 

The  Clerk:  Government's  Exhibits  37  and  38  for 
identification. 

(Said  Delivery  Record  Sheets  were  marked 
as  Government's  Exhibits  37  and  38  for  identi- 
fication, respectively.) 

Q.  (By  Mr.  Eubank) :  I  show  you  Govern- 
ment's Exhibits  37  and  38  for  identification,  and 
ask  you  if  you  recognize  these  documents  ? 

A.     I  do. 

Q.  Now,  Government's  Exhibit  37,  you  recognize 
that  document?  A.     Yes,  sir,  I  do. 

Q.     How  do  you  recognize  it? 

A.  I  recognize  it  by  my  own  handwriting,  and 
the  customer's  name. 

Q.     And  is  this  the  form  that  your  company  uses? 

A.     Yes,  sir,  it  is.  [264] 

Q.     And  are  they  still  using  it? 

A.     Yes,  sir. 

Q.  I  show  you  Government's  Exhibit  38  for 
identification,  and  ask  you  if  you  recognize  that 
document?  A.     I  do. 

Q.     And  how  do  you  recognize  this  document? 

A.     By  my  handwriting,  the  customer's  signature. 

Mr.  Eubank:     Now  I  ask  that  Government's  Ex- 
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hibits  37  and  38  for  identification  be  (^nt(a*ed  in  evi- 
dence. 

Mr.  Whitney:  If  the  Court  please,  we  make  the 
same  objection  to  GoA'ernment's  Exhibit  37  for  iden- 
tification and  38  for  identification  that  was  made  to 
Government's  Exhibit  36  for  identification,  with  the 
further  objection  that  there  appears  items  on  here 
that  don't  relate  to  dates  at  all.  For  instance,  candy 
and  fruit. 

The  Court:  Well,  does  it  show  any  dates  on 
there? 

Mr.  Eubank:     Yes,  sir,  on  Government's  Exhibit 

37  for  identification,  there  are  one,  two,  three,  four 
date  entries.  One  of  them  is  four  cases  of  12  3-pound, 

38  cases  of  1-pound,  1  five-pound,  and  four,  what 
w^ould  that  be  besides  four  something  dates.  That  is 
in  regard  to  Government's  Exhibit  37. 

In  regard  to  Government's  Exhibit  38,  there  are 
25  cases  of  24  1 -pound's,  50  cases  of  12  3-pound 's, 
and  20  cases  of  24  eight,  dates  with  cocoanut,  cases 
of  24,  eight. 

Mr.  Whitney:  They  are  not  identified  with  any 
particular  [265]  dates. 

The  Court :  Were  those  withdrawn  from  storage, 
or  placed  in  storage? 

Mr.  Eubank :     This  is  the  withdrawing  receipt. 

Mr.  Whitney:     It  is  immaterial. 

The  Court:  Do  you  have  the  others  that  show  the 
deposit  ? 

Mr.  Eubank:  Yes,  sir,  the  original  entry  shows 
the  deposit. 
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The  Court :     How  can  you  tie  the  two  together? 

Mr.  Eubank:  Well,  the  two  are  tied  together  by 
these  numbers,  the  receipt  number. 

The  Court:     Do  they  correspond? 

Mr.  Eubank:     That  is  right,  sir. 

The  Court:     All  right. 

The  Clerk:  Government's  Exhibits  37  and  38  in 
evidence. 

(Said  Delivery  Record  Sheets  were  received 
in  evidence  and  marked  as  Government's  Ex- 
hibits 37  and  38,  respectively.) 

Q.  (By  Mr.  Eubank)  :  Now,  I  show  you  Gov- 
ernment's Exhibits  37  and  38  in  evidence,  and  ask 
you  if  you  recognize  the  customer's  signature? 

A.     I  do,  yes,  sir. 

Q.  In  regard  to  Government's  Exhibit  37  in 
evidence?  A.     Yes,  sir. 

Q.     And  in  Government's  Exhibit  38  in  evidence? 

A.    I  do,  yes.  [266] 

Q.     And  what  signature  is  that? 

A.  That  is  Benjamin  H,  I  believe,  Hoffman.  Ben 
Hoffman. 

Q.  Now,  did  this,  did  the  person  that  signed  this 
sign  these  before  you  ?  A.     Yes,  sir. 

Q.  Is  that  gentleman  the  same  one  that  you 
identified  to  the  jury  earlier? 

A.     Yes,  the  same. 

Mr.  Eubank :     No  further  questions. 

Mr.  Whitney:     No  questions. 

(Witness  excused.) 
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Mr.  Eubank:  As  the  next  witness,  I  would  like 
to  eall  Mr.  Jack  Ehlinger. 

JACK  J.  EHLINGER 

called  as  a  witness  in  behalf  of  the  Government, 
havinc:  been  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Eubank : 

Q.     Your  name  is  John  J.  Ehlinger? 

A.     That  is  correct. 

Q.  And  you  are  with  the  Grant- Whitman  Com- 
pany? A.     Yes,  sir. 

Q.     In  what  capacity  was  that? 

A.     I  was  the  manager. 

Q.  That  company  is  located  on  Gray  [267]  Ave- 
nue ?  A.    Yes. 

Q.     Spokane,  Washington? 

A.     Spokane,  Washington. 

Q.  How  long  have  you  been  with  the  Grant- 
Whitman  Company? 

A.  Since  its  foundation.  I  helped  to  organize  the 
company. 

Q.  Do  you  recognize  the  name  of  Ben  B.  Hoff- 
man? A.     Yes,  I  do. 

Q.  Do  you  recognize  the  name  of  Acme  Distribut- 
ing Company?  A.     Yes,  I  do. 

Q.     Have  you  ever  met  Mr.  Hoffman  personally? 

A.     No,  I  haven't. 

Q.  In  regard  to  Mr.  Hoffman,  how  did  you  per- 
sonally learn  of  the  name? 
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A.  I  first  learned  of  the  name  through  a  collect 
phone  call,  and  while  I  had  my  records,  as  I  recall, 
the  first  call  was  on  June  14th  of  1954. 

Q.  Do  you  have  a  record  whereby  you  could  tell 
the  exact  date  of  that  phone  call '? 

A.  Oh,  yes,  may  I  get  them?  I  can  identify 
those,  but  I  have  a  record  in  my  briefcase,  likewise. 

Mr.  Eubank:  Would  you  mark  these  Govern- 
ment's Exhibit  39  for  identification? 

The  Clerk:  Government's  Exhibit  39  for  identi- 
fication. 

(Said  telephone  bills  were  marked  as  Gov- 
ernment's Exhibit  39  for  identification.)  [268] 

Q.     (By    Mr.    Eubank) :     I    show    you    Govern- 
ment's Exhibit  39  for  identification,  and  ask  you  if_ 
you  recognize  that  document? 

A.     Yes.  You  will  notice  that  I  marked 

Q.     Wait  a  minute.  How  do  you  recognize  i 
document  ? 

A.  It  is  an  original  receipted  bill  from  the 
Pacific  Telephone  and  Telegraph  Company. 

Q.     Who  was  the  bill  to? 

A.     It  was  billed  to  Grant- Whitman  Company 

Q.  Are  there  any  distinguishing  marks  on  the 
thing  that  identify  it  as  the  bill? 

A.  Specifically,  from  a  tie-in  with  our  records,  of 
which  you  have  a  record,  and  the  dates  of  these 
calls  which  it  will  show  I  marked  for  Phoenix,  we 
have  done  no  business  in  Phoenix  other  than  these 
transactions. 
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Q.  Now,  look  at  the  other  pages  of  the  document 
there  and  make  sure  that  it  is  all  the  same. 

A.     No  calls  on  this  page.  But  they  are  marked 
'as  to  date.  There  are  two  calls  on  this  page,  on 
June  18th. 

There  are  several  calls  on  this  page,  June  19,  June 
23,  and  again  on  June  17th. 

1     Q.     And  the  calls  listed  in  this  relate  to  the  calls 
or  call  from  whom'?  A.     Prom  Mr.  Hoffman. 

i  Mr.  Whitney:  You  mean  calls  from  people  who 
said  they  [269]  were  Mr.  Hoffman,  is  that  what  you 
.mean?  You  have  never  talked  to  him? 

The  Court:     Don't  debate  that  now. 

Mr.  Eubank:  I  offer  Government's  Exhibit  39 
for  identification  in  evidence. 

Mr.  Whitney:  Objection  on  the  grounds  that  a 
telephone  call  with  the  person  calling  has  not  been 
properly  identified. 

The  Witness:     May  I  add  something? 

The  Court:  No,  be  quiet.  Answer  the  questions 
asked  you. 

It  may  be  received. 

(Said  telephone  bills  were  received  in  evi- 
dence and  marked  as  Government's  Exhibit  39.) 

Q.     (By  Mr.  Eubank) :     Now,  I  show  you  Gov- 

<ernment's  Exhibit  39  in  evidence,  and  ask  you  if 

-you  can  state  the  exact  dates?  Fix  the  exact  date 

of  your  first  call. 

'     A.     The  date  of  the  first  call  was  June  14th. 
i 
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Q.     That  was  from  whom? 

A.  It  was  from  a  man  that  represented  himself 
as  Ben  Hoffman  of  the  Acme  Distributing  Com- 
pany. 

Q.  And  by  referring  to  that  toll  slip,  can  you  tell 
us  the  place  from  which  that  call  was  placed  ? 

A.     That  was  placed  from  Phoenix. 

Q.  And  did  you  receive  any  calls  subsequent  to 
that  time  from  the  same  person?  [270] 

A.     I  did. 

Q.  Would  you  please  give  the  jury  the  dates  of 
those  calls,  and  whether  they  were  collect  or  pre- 
paid. 

A.  On  June  14th,  we  received  a  call  from  Phoe- 
nix. On  June  21st 

Q.     Was  that  collect  or  prepaid? 

A.     These  were  all  collect. 

On  June  21st,  we  received  two  calls  from  Phoenix, 
and  those  can  be  explained.  On  June  19th  we  r^ 
ceived  a  call  from  Phoenix.  *|il 

On  June  23rd  we  received  a  call  from  Phoenix. 
On  June  17th  we  received  a  call  from  Phoenix,  and 
on  June  18th,  two  calls  from  Phoenix.  And  several 
of  these  calls 

Mr.  Whitney:  I  object  to  any  calls  outside  of  the 
call  on  June  14,  1954,  charged  in  the  Indictment. 

The  Witness:     I  requested  Mr.  Hoffman "| 

Mr.  Eubank:  No,  pardon  me.  I  will  ask  the 
questions. 

The  Witness :    Pardon  me. 

Q.     (By  Mr.   Eubank)  :     With   regard   to   these 
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calls,  did  you  receive  any  other  telephone  calls  from 

Mr.  Hoffman? 

A.     No,  not  to  my  knowledge. 

Q.  Now,  regarding  the  first  telephone  call  on 
June  14th,  would  you  relate  to  the  jury  how  the 
person  represented  himself?  First,  who  he  was  and 
who  he  represented?  [271] 

A.     The  person  represented  himself 

Mr.  AYhitney:  Wait  a  minute,  I  object  on  the 
grounds  that  the  caller  has  not  been  identified.  They 
have  not  put  in  any  evidence  from  what  phone  this 
was  from,  except  that  he  said  so  and  so. 

The  Court:  The  caller  said  he  was  Hoffman. 
Isn't  that  true,  Mr.  Witness? 

The  Witness:     Yes,  sir. 

The  Court:     All  right,  go  ahead. 

Q.  (By  Mr.  Eubank) :  Now,  explain  just  how  he 
identified  himself. 

A.  He  identified  himself  as  Mr.  Hoffman  of 
the  Acme  Distributing  Company. 

Q.     Where?  A.     At  Tempe,  Arizona. 

Q.  Now,  in  regard  to  that,  what  did  he  inquire 
about  ? 

A.  He  was  inquiring  for  prices  of  salmon,  and  as 
a  broker,  we,  of  course,  would  check  with  our  source 
of  supply,  and  I  told  Mr.  Hoffman 

Mr.  Whitney :  Wait  a  minute,  not  what  you  did, 
but  what  Mr.  Hoffman  did. 

The  Court :  He  is  telling  what  he  told  Mr.  Hoff- 
man. Go  ahead. 

The    Witness:     T    told    Mr.    Hoffman    we    would 
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Q.    Yes. 

A.     Would  you  like  to  have  me  present  it  to  you^ 

Q.     Could  we  remove  this?  A.     Yes. 

Q.  How  was  this  copy  of  this  telegram  come 
about?  How  did  you  get  this  copy  of  the  telegram? 

A.  Any  wires  that  we  transmit,  we  retain  copies 
for  our  office  records. 

Mr.  Eubank:  I  would  like  to  have  this  marked 
as  Government's  Exhibit  40  for  identification. 

The  Clerk:  Government's  Exhibit  40  for  identi- 
fication. 

(Said  copy  of  telegram  was  marked  as  Gov- 
ernment's Exhibit  40  for  identification.) 

Q.  (By  Mr.  Eubank) :  I  show  you  Govern- 
ment's Exhibit  40  for  identification  and  ask  you  if 
you  recognize  this  dociunent  ?  A.     Yes,  I  do. 

Q.  Is  that  the  document  you  were  just  describing 
to  us?  A.     Yes,  it  is. 

Q.     How  do  you  recognize  it?  [275] 

A.  Well,  I  recognize  it  in  several  methods.  In 
the  first  place,  I  dicatated  it.  In  the  second  place, 
you  will  notice  Western  Union  Night  Letter,  Paid, 
addressed  to  Acme,  in  this  instance  at  his  Arizona 
address. 

I  recognize  it  from  the  reference  to  the  phone 
conversation,  and  the  quotation  on  the  commodity 
that  we  transmitted  to  Arizona. 

Q.  Will  you  tell  the  jury  the  possession  of  this 
document  ? 
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A.  This  document  has  been  in  my  possession,  of 
course,  since  it  was  transmitted.  The  original,  of 
course,  is  in  Mr.  Hoffman's  possession. 

Mr.  Eubank:  I  ask  that  Government's  Exhi])it 
40  for  identification  be  entered  in  evidence. 

Mr.  ^^itney:  We  object  to  it,  that  it  is  not  an 
event  recited  in  the  Indictment  charged. 

The  Court:     It  may  be  admitted. 

(Said  copy  of  telegram  was  received  in  evi- 
dence and  marked  as  Government's  Exhibit  40.) 

Q.  (By  Mr.  Eubank) :  Now,  showing  you  Gov- 
ernment's Exhibit  40  in  evidence,  I  ask  you,  will  you 
read  to  the  jury  the  terms  that  are  contained  in  the 
telegram? 

A.     Shall  I  just  read  the  telegram? 

Q.     Yes,  just  read  that. 

A.  We  say  ''Re  phone,"  in  other  words,  the 
original  conversation.  [276] 

Q.     That  is  all  right. 

A.     '"Endeavoring  to  locate  pinks,"  that  is  pink 

salmon. '' which  extremely  scarce.  Can  offer  good 

quality  Reds  tails  27.50  have  Halves  Reds  18.00  case 
fob  Seattle  prompt  shipment  wire  reply." 

Q.     Now,  did  a  reply  come  by  AAire? 

A.     Xo,  we  had  no  reply  other  than  by  phone. 

O.  Xow,  this  phone  call,  which  in  number  was 
this?  Was  this  the  second  phone  call  from  him? 

A.     That  would  be  the  second  phone  call. 

Q.  In  regard  to  that  phone  call,  will  you  relate 
thf  conversation  with  Mr.  Hoffman  at  that  time? 
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A.     As  nearly  as 

Mr.  Whitney:  Is  that  the  phone  call  of  June 
14th? 

Mr.  Eubank:     This  is  the  next  phone  call. 

The  Witness :    What  is  the  date  of  that  wire  ? 

Q.  (By  Mr.  Eubank) :  I  show  you  Govern- 
ment's Exhibit  39  in  evidence. 

A.     It  would  be  on  June  15th. 

Q.  Now,  in  regard  to  the  conversation  with  Mr. 
Hoffman  on  that  day,  what  was  said  ?  First,  how  did 
he  identify  himself  again? 

A.  He  identified  himself  as  Mr.  Hoffman,  and  I 
recall  this  quite  specifically.  Let  me  go  back.  Mr. 
Hoffman  [277]  acknowledged  the  transmission  of 
these  prices,  because  he  said  that  the  prices  were 
satisfactory,  and  to  ship  a  specific  quantity  of  Tall 
Reds.  t 

Q.     Do  you  recall  the  specific  quantity?  ^^ 

A.  I  believe  on  that  first  shipment,  yes,  I  can 
tell  you  that  exactly.  ^i^ 

Q.  Can  you  tell  us  by  referring  to  your  memo- 
randum? A.     From  our  sales  memorandum? 

Q.     Yes.  A.     Yes,  I  could. 

Q.  Would  you  mark  this  Government's  Exhibits 
41,  41-A,  B,  C,  and  D  for  identification? 

The  Clerk:  Government's  Exhibits  41,  41-A,  B, 
C,  and  D  for  identification.  ^1 

(Said  Sales  Memos  were  marked  as  Govern- 
ment's Exhibits  41,  41-A,  B,  C,  and  D  for 
identification.) 
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Q.  (Bv  Mr.  Eubank) :  I  show  you  Govern- 
ment's Exhibits  41,  41- A,  B,  C,  and  D,  and  ask  you 
if  you  recognize  these  documents  ? 

A.     Yes,  I  do.  This  is  the  memorandum 

Q.  Just  a  minute.  How  do  you  recognize  those 
documents  *?  A.     How "? 

Q.    Yes. 

A.     They  are  our  uniform  memorandimi  of  sale. 

Q.     Is  this  the  form  of  your  company?  [278] 

A.  This  is  the  form  we  utilize  in  transmitting 
orders. 

Q.  And  in  this  particular  case,  is  there  any  other 
identifying  feature  on  there  that  you  are  able  to 
recognize  *? 

A.  We  always  show  Sold  for  the  Account  of  a 
s})ecific  shipper,  which  was  Gavin,  Buyer  ^s  Pur- 
chase Order  Number.  Hoffman-phone. 

Q.  Will  you  please  relate  to  the  jury  how  these 
records  are  used  in  the  set-up  of  your  company? 

A.  These  records  are  transmitted,  we  maintain 
copies,  of  which  this  happens  to  be  a  copy  of  that 
^transaction. 

The  original  goes  to  the  shipper.  The  shipper,  if 
'he  accepts  the  business,  fills  in  the  basis  of  the 
information  on  our  Sales  Memorandum.  Then  to 
^identify  our  Sales  Memorandum  mth  that  shipment, 
we  receive  a  copy  of  the  invoice  back  from  the  ship- 
per, and  you  will  notice  Number  101  is  tied  in  to 
,Mr.  Gavin 

Q.     Just  a  minute.  A.     Pardon  me. 
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Q.  And  where  are  these  records  kept  in  relation 
to  your  office?  In  what  kind  of  filing  order? 

A.     I  don't  think  I  understand. 

Q.  In  the  files  of  your  company,  how  are  these 
records  kept? 

A.  These  records  are  kept,  these  sales  are  kept 
under  the  name  of  the  party  to  whom  sold.  [279] 

Q.     And  how  long  are  they  retained? 

A.     We  retain  those  records  for  several  years. 

Q.  And  will  you  look  at  each  of  the  documents 
separately,  now,  and  see  if  your  testimony,  as  you 
have  identified  the  first  one,  relates  to,  for  example, 
41-A.  A.    41 

Q.  This  is  41.  Now  looking  at  41-A  for  identi- 
fication, does  it  relate  to  41-A'?  I  mean  is  that  the 
same  type  of  document? 

A.     Yes,  it  relates  identically  to  each  document. 

Q.     All  right,  now,  41-B? 

A.  41-B  is  related  to  41  and  41-A  in  the  sam( 
manner. 

Q.     The  same  document? 

A.     Same  type  of  document,  yes. 

Q.    And41-C?  A.     And  41-C  the  same. 

Q.    And  41-D? 

A.     41-D  is  different.  41-D  is  an  invoice. 

Q.  Will  you  explain  to  the  jury  how  that  differ^] 
from  the  Sales  Memorandum? 

A.  It  differs  from  the  Sales  Memorandum  in  this 
respect.  These  documents  were  transmitted  to  a  can- 
ner  on  the  coast  for  whose  account  we  sold  on  a 
commission  basis.  This  document  is  an  invoice  from 
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Grant-Whitman  Company  on  merchandise  that  we 

onrselves  sold.  [280] 

Q.     And  do  you  recognize  this  document? 

A.     Yes,  sir,  I  do. 

Q.     How  are  those  kept  in  your  company "? 

A.     They  are  kept  in  the  same  manner. 

Q.  I  notice  this  is  a  copy.  Where  would  the 
ori^nal  of  that  be? 

A.  The  original  would  be  in  the  hands  of  Mr. 
Hoffman. 

Mr.  Eubank:  I  ask  that  Government's  Exhibits 
41,  and  41-A  through  41-D  be  admitted. 

Mr.  Whitney:  May  I  ask  a  question  on  voir 
dire? 

The  Court:     All  right. 

Q.  (By  Mr.  Whitney) :  Referring  to  Govern- 
ment's Exhibit  41,  Mr.  Ehlinger?  A.     Yes,  sir. 

The  invoices  under  date  of  6/15/54? 

A.     Right. 

Q.  Was  in  relation  to  the  so-called  phone  call 
you  had,  is  that  right?  A.     That  is  right. 

Q.  And  that  is  the  phone  call  you  had  on  June 
14th? 

A.  It  is  actually,  you  will  notice  June  15th,  the 
phone  on  June  15th  resulted  in  this  particular 
transaction,  that  is  correct. 

Q.  But  the  other  transactions  were  no  relation 
to  the  first  phone  call?  [281] 

A.     They  were  subsequent  transactions. 

Q.     Subsequent  transactions?  A.     Yes. 

^Ir.  Wliitnoy:     T  object,  if  the  Court  pleases,  to 
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anything  except  Invoice  No.  101,  dated  June  15th, 
1954,  on  the  grounds  that  the  others  are  not  prop- 
erly identified,   and  have  nothing  to   do   with  the 
charge  in  the  Indictment. 

The  Court:     Objection  overruled. 

The  Clerk:  Government's  Exhibits  41,  and  41- A 
through  41-D,  in  evidence. 

(Said  Sales  Memos  were  received  in  evidence 
and  marked  as  Government's  Exhibits  41,  41- A 
through  41-D.) 

The  Court :  We  will  have  our  morning  recess  at 
this  time. 

(The  morning  recess  was  had.) 

The  Court:    You  may  continue. 

Q.  (By  Mr.  Eubank) :  I  show  you  Govern- 
ment's Exhibits  41,  and  41-A  through  41D,  and  also 
Government's  Exhibit  in  evidence  39,  and  ask  you 
as  far  as  your  Sales  Memos  are  concerned,  can  you 
relate  the  sales  memos  to  phone  calls  received  from 
Mr.  Hoffman? 

A.  Yes.  You  will  notice  that  we  show  in  a  box 
how  the  order  originated.  It  would  either  be  by 
letter,  by  wire,  or  here  Hoffman  by  phone. 

Q.  That  is  Exhibit  in  evidence  41,  and  that  was 
by  phone.  [282]  And  referring,  then,  to  Govern- 
ment's Exhibit  39  in  evidence? 

A.  Well,  you  will  notice  here  that  when  we  com- 
pleted this  memo  for  transmission  to  the  shipper,  we 
date  it  on  the  day  that  that  order  was  written  up, 
which  is  June  15th. 

So  our  memo  is  dated  June   15th,  and  is   cor- 
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responding  to  this  Phoenix  call  of  the  same  dat(^ 

Q.  And  it  would  be  your  testimony  it  was  that 
phone  call  that  related  to 

A.     That  pertained  to  this  businevss,  yes. 

Q.     Now,  Exhibit  41- A? 

A.  That  date  was  on  June  18th.  And  here  we  are, 
Phoenix  call  on  June  18th. 

Q.  And  your  testimony  would  be  that  that  phone 
call  relates  to  this?  A.     To  this  41- A. 

Q.     41-A  in  evidence?  A.     Correct. 

Q.     And  41-B  in  evidence? 

A.     41-B  is  dated  6-21. 

Q.     And  that  would  relate  to 

A.  Would  relate  to  phone  call  from  Phoenix  on 
the  16th. 

Mr.  Whitney:  Pardon  me.  I  didn't  hear  that 
last. 

The  Witness:  Would  relate  to  this  phone  call 
on  June  21st. 

Q.  (By  Mr.  Eubank) :  In  regard  to  41-C,  Gov- 
ernment's Exhibit  in  evidence?  [283] 

A.  41-C,  June  the  26th.  And  referring  to  phone 
call — usually  we  date  those  the  same  day.  Some- 
times if  we  are  busy,  we  make  a  note,  and  then  write 
them  up  subsequently. 

Mr.  Whitney:     Speak  up,  sir. 

The  Witness:  I  said,  usually  we  date  those  on 
the  day  the  order  comes  in. 

Q.  (By  Mr.  Eubank) :  And  on  the  one  of 
June  26th? 

A.  On  June  26th,  T  don't  tind  June  26th  at  the 
moment  here. 
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Q.  Okay.  Then  on  the  order  of,  say,  Govern- 
ment's Exhibit  41-D? 

A.  On  June  24th,  our  invoice  was  dated  on  June 
24th,  now. 

Q.  Can  you  relate  that  with  one  of  the  telephone 
calls  in  Government's  Exhibit  in  evidence,  is  it  39 '^ 

A.     39.  Here  is  the  Phoenix  call  on  June  23rd. 

Q.  Would  it  be  your  testimony  that  that  call  re- 
lates to  this? 

A.  I  would  say  yes,  because  we  rendered  the  in- 
voice the  following  day. 

Q.  All  right.  Now,  going  to  the  first,  or  the 
second  call  of  Mr.  Hoffman,  well,  the  first  call, 
did  he  state  anything  about  his  business  character? 

A.  Yes,  he  did.  He  represented  himself  as  being 
in  the  wholesale  grocery  business.  [284] 

Q.  And  did  he  make  any  other  representations 
as  to  business  in  the  first  call,  that  you  recall? 

A.  He  referred  to  several  firms  as  having  done 
business  with  them,  who  we  knew. 

Q.  And  do  you  recall  either  of  those  firms  he 
referred  to? 

A.  I  recall  one  in  particular,  because  they  are 
close  friends  of  mine,  and  that  is  Soule-Gibbs,  in 
San  Francisco. 

Q.  And  did  you  inquire  as  to  his  credit  rating,  or 
any  item  like  that?  A.     We  did  not. 

Mr.  Whitney:    At  what  time  was  this,  now? 

The  Witness :     Pardon  me  ? 

Mr.  Whitney :    What  time  are  we  talking  about  ? 
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Mr.  Eubank :     This  is  the  first  call. 

The  Witness:     This  is  approximately  June  14th. 

Q.  (By  Mr.  Eubank) :  Now,  after  you  had  no- 
tified Mr.  Gavin,  and  received  the  information  back 
as  to  what  the  price  of  these  items  would  be,  and 
you  read  the  telegram  to  the  jury.  A.     Yes. 

Q.     What  were  the  payment  terms? 

A.  That  was  discussed  on  the  phone,  and  it  was 
likewise  discussed  in  letter  form. 

Q.     And  which  telephone  call  was  that? 

A.  Immediately  on  the  first  call  we  discussed 
terms.  [285] 

Q.     All  right,  what  were  the  terms? 
■    A.     The  terms  of  the  salmon  industry  are  draft 
terms. 

Q.     Draft? 

A.  That  means  that  the  documents  are  trans- 
mitted to  the  buyer's  bank.  Because  of  the  time  in 
transit  on  the  merchandise,  the  buyer  is  allowed 
normally  up  to  ten  days  to  pick  that  draft  up  at  the 
bank. 

Q.  Now,  what  does  the  draft  entail,  what  is  a 
bank  draft? 

A.  A  bank  draft  is  simply  a  dociunent  to  which 
is  attached  the  original  invoice  of  the  shipper,  bills 
of  lading  and  pertinent  papers  referring  to  the  sale, 
and  transmitted  to  the  buyer's  bank. 

Q.  Now,  are  you  familiar  with  the  use  of  that 
type  of  dociunent  with  railroading? 

A.     Very  much  so. 

Q.     Now,  when  you  forwarded  the  original  draft 
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and  the  original  bill  of  lading  on  a  railroad  ship- 
ment, what  usually  is  the  effect  "F 

A.  The  effect  usually  is  that  the  customer  must 
lift  those  documents  prior  to  the  time  he  gets  receipt 
of  merchandise. 

Q.  And  by  lifting  the  documents,  what  do  you 
mean  by  that? 

A.  Picking  up  his  draft.  He  has  to  pay  for  that 
merchandise,  and  then  he  will  take  his  original  docu- 
ments down  to  the  freight  company,  who  will  re 
lease  the  merchandise.  There  [286]  is  a  distinctio 
there. 

Q.     All  right,  I  will  ask  the  questions. 

Now,  when  things  are  motor  trucked,  particularl 
on  the  West  Coast,  is  there  a  different  procedure'? 

A.  The  procedure  is  quite  similar,  other  than  the 
fact  that  the  customer  can  receive  merchandise  prior 
to  having  picked  up  the  draft  at  the  bank. 

The  reason  for  that  is  because  of  the  elapsed  timej 
and  your  general  trucking  program  and  policy  pro- 
cedure, unless  the  shipper  would  ship  on  what  is 
known  as  an  Order  Bill.  Il 

Q.     Now,  for  example,  if  the  original  bill  of  lad|| 
ing  and  the  original  draft  were  at  a  bank,  we  will 
say,  in  Tempe  or  Mesa,  and  this  canned  goods  was 
trucked  down  here.  A.     That  is  correct.  ^ 

Q.     Is  it  possible  to  get  the  canned  goods  without" 
picking  up  or  lifting  the  bill  of  lading  ? 

A.  It  is  possible  unless  the  truckers  are  in- 
structed to  hold  the  merchandise  until  the  customer 
had  brought  in  the  original  papers. 
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Q.  Now,  you  have  testified  as  to  the  terms,  and 
it  was  ten  days  ?  A.     Ten  days,  yes. 

Q.     What  does  that  mean  ? 

A.  That  means  that  within  ten  days  the  customer 
comes  to  the  bank  with  his  check,  and  the  bank  re- 
leases the  documents  [287]  to  him.  The  bank  then 
transmits  that  money  to  the  shipper's  bank  in  the 
northwest. 

Q.  Do  you  know  of  your  own  knowledge  whether 
this  money,  in  regard  to  the  shipments  identified 
here,  was  ever  received? 

A.  I  know  definitely  there  was  never  any  pay- 
ment made. 

Q.     And  have  you  ever  received  any  commission 
for  soliciting  the  business? 
f    A.     No,  we  haven't. 

Q.  Now,  in  regard  to  the  second  telephone  call, 
the  second  collect  telephone  call  from  Ben  Hoffman, 
or  person  by  the  name  of  Ben  Hoffman,  were  any  of 
the  terms  rediscussed  at  that  time? 

A.     They  were  not  only  rediscussed,  but  we  sub- 
mitted in  letter  form  outlining  quite  emphatically 
what  the  terms  of  sale  were. 
'      Q.     Do  you  have  a  copy  of  that  letter? 
(     A.    Yes,  I  believe  I  have. 

Oh,  here  we  are. 
I      Q.     You  don't  have  the  letter.  In  regards  to  the 
terms,  your  testimony  is  that  you  did  discuss  the 
terms? 

r     A.     We  discussed  the  terms.  In  fact,  we  discussed 
the  terms  on  each  call. 
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Q.     How  did  it? 

A.  The  business  that  was  accepted  by  Mr.  Hoff- 
man, everything  being  equal,  was  interesting  to  our 
shipper.  We  were  interested  in  making  the  sale. 
When  we  felt  that  Mr.  Hoffman  would  lift  the  first 
draft,  the  shipments  came  close  together,  a  matter 
of  a  few  days,  the  shipper  concluded  to  ship  the 
second  lot.  I  don't  believe  he  would  have  shipped  the 
second  lot  had  we  not  had  that  information  from 
Mr.  Hoffman. 

Q.  All  right.  Now,  after  the  second  phone  call 
and  the  other  phone  calls,  was  there  any  discussion 
as  to  changes  in  terms? 

A.     No,  there  never  was. 

Q.  What  was  the  main  character  of  the  phone 
call?  What  was  the  phone  call  for? 

A.  The  phone  call  was  simply  a  means  for  the 
buyer,  which  in  this  case  was  Mr.  Hoffman,  to  trans- 
mit his  order  for  the  merchandise. 

Q.  And  at  each  of  those  calls,  there  was  a  new 
or  a  different  order  of  merchandise? 

A.     A  different  order  of  merchandise,  yes. 

Q.  And  these  documents  contained  in  Govern- 
ment's Exhibits  [291]  41,  and  41- A  through  41-D? 

A.     Represent  the  merchandise. 

Q.     Represent  the  merchandise  ordered? 

A.     Represent  the  merchandise  ordered. 

Q.  Would  you  read  quickly  from  41  through 
41-D,  the  type  of  merchandise,  and  the  quantity  that 
was  ordered? 
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A.  These  documents  all  represent  canned  fish 
products. 

On  this  first  document,  No.  41,  150  cases  of  red 
salmon. 

On  document  No.  41-A,  100  cases  of  red  salmon, 
and  50  cases  of  medium  red  salmon.  Two  varieties. 

41-B  represents  300  cases  of  tuna. 

41-C  represents  200  cases  of  red  salmon,  and  100 
cases  of  crabmeat.  Invoice  No.  106  represents  80 
cases  of  salmon. 

Q.  And  those  are  the  amounts  and  quantities 
shipped  through  your  brokerage? 

A.     That  is  correct. 

Q.  Now,  as  a  result  of  these  shipments,  when 
w^as  the  first  time  that  you  had  discovered  that  all 
was  not  as  had  been  represented? 

Mr.  Whitney:  Wait  a  minute,  if  the  Court 
please.  I  object  to  that. 

The  Court:    Yes,  I  don't  know  what  you  mean. 

Mr.  Eubank :     I  will  withdraw  the  question.  [292] 

Q.  (By  Mr.  Eubank) :  In  relation  to  these  or- 
ders, did  you  pay  a  visit  to  Phoenix,  Arizona? 

A.  Shortly  after  the  last  shipment  was  trans- 
mitted  

Q.     Answer  yes  or  no.  A.     Yes. 

Q.     And  why  did  you  visit  Phoenix? 

A.     I  came  to  Phoenix  because 

Mr.  Whitney:  If  the  Court  pleases,  I  object  to 
it  as  immaterial. 

The  Court :  We  will  see  whether  it  is  or  not.  Go 
ahead. 
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The  Witness:  I  came  to  Phoenix  because  when 
none  of  the  drafts  had  been  lifted  from  the  bank, 
myself  and  Mr.  Gavin  began  to  investigate  the  situa- 
tion, and  called  several  people  whom  we  knew  quite 
well,  and  who  immediately  told  us  that  we  had 
better^ 

Mr.  La  Prade:    We  object  to  it  as  hearsay. 

The  Court:  Yes,  don't  tell  anything  that  was 
told  you. 

Q.  (By  Mr.  Eubank) :  Now,  what  was  the  date 
of  this  trip  to  Phoenix? 

A.     I  arrived  in  Phoenix  on  July  10th. 

Q.  And  what  was  the  first  thing  you  did  in  rela- 
tion to  Ben  Hoffman  ? 

A.  The  first  thing  I  did  was  to  endeavor  to  meet 
one  of  my  buyers,  but  I  was  unable  to  locate  Mr. 
Hoffman. 

Q.  Did  you  in  that  process  go  to  a  shipping  line^ 
here  in  [293]  Phoenix? 

A.  That  was  my  second  call.  I  went  to  the  ship- 
ping line  to  find  out. 

Q.     What  was  the  name  of  the  shipping  line? 

A.     American  Consolidators. 

Q.  How  did  you  know  of  the  American  Con- 
solidators ? 

A.  Because  the  merchandise  was  consigned  to 
them  in  Los  Angeles  for  trucking  into  Phoenix. 
They  are  a  well-known  freight  forwarding  line. 

Q.  And  did  you,  while  you  were  down  here,  go 
to  the  offices  of  Acme  Distributing  Company? 

A.    Yes,  I  did. 
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Q.     And  was  that  in  Tempe  or  Mesa  ? 

A.     That  was  in  Tempe. 

Q.     Do  you  re(*a]l  approximately  the  location? 

A.     Yes,  it  was  on  Apache  Boulevard. 

Q.     Now,  did  you  go  up  to  the  office? 

A.    Yes. 

Q.     Was  anyone  present? 

A.     There  was  a  young  lady  present  in  the  office. 

Q.     And  as  to  the  conversation  there 

Mr.  Whitney :  Wait  a  minute.  Who  was  the  con- 
versation with  at  the  time,  and  who  was  present  ? 

The  Witness :     In  the  office  ? 

Mr.  Whitney:     Yes.  [294] 

The  Witness:  When  I  came  into  the  office,  this 
young  lady  was  present,  and  I  asked  whether  Mr. 
Hoffman  were  in  or  whether  he  would  be  back. 

Q.  (By  Mr.  Eubank) :  And  what  was  her  reply 
to  that? 

A.  She  said  he  was  not  in,  and  she  did  not  know 
when  he  would  return. 

Q.  And  is  that  the  only  time  that  you  were  in 
this  particular  office,  or  did  you  make  other  trips 
there?  A.     I  made  one  other  trip. 

Mr.  Whitney:     Pardon  me? 

The  Witness :  I  made  one  further  trip  there,  and 
the  office  at  that  time  was  closed. 

Q.  (By  Mr.  Eubank) :  When  you  were  in  the 
office,  would  you  explain  to  the  jury  the  type  of  office 
it  was,  I  mean,  the  furniture  in  it. 

A.     It  is  rather  difficult,  because  it  was  very  bar(\ 
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There  was  a  desk  in  there.  I  don't  recall  that  there 

was  even  a  phone. 

Q.     Was  there  a  typewriter  f 

A.     I  don't  recall  specifically. 

Q.     Was  there  any  filing  cabinets? 

A.     Not  to  my  recollection. 

Q.  Your  testimony  would  be  that  it  was,  except 
for  the  few  pieces  of  furniture,  it  was  a  fairly  bare 
office,  is  that  [295]  correct?  A.     Correct. 

Q.  Now,  Mr.  Ehlinger,  were  you  successful  in 
locating  any  of  the  products  that  you  had  shipped? 

A.  I  was  successful  in  locating  the  major  portion 
of  it. 

Q.  And  where,  or  at  what  places  did  you  locate 
those  products? 

A.  Must  I  answer  the  sj)ecific  destination  of 
them,  you  mean  ? 

Q.     Well,  where  did  you  find  your  products  ? 

A.  Well,  I  found  the  products  at  two  super 
markets,  primarily. 

Q.     What  were  the  names  of  the  markets? 

Mr.  Whitney:     I  object  to  that  as  immaterial.] 

The  Court:     I  don't  know.  We  will  have  to  fii 
out  about  this. 

The  Witness :  One  was  I  believe  known  as  Safe- 
way Stores,  Russ  Keeton,  and  the  other  was  Nebs 
Market,  who  I  subsequently  learned  was  likewise  a 
Mr.  Keeton.  i| 

Q.  (By  Mr.  Eubank) :  In  those  stores,  do  you 
recall  the  types  of  your  merchandise  that  was  on 
display? 
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A.  Yes,  I  do.  There  was  Red  Salmon  on  display, 
and  advertised  at  a  specific  price.  [296] 

Q.  Now,  what  was  the  retail  selling  price  of  the 
sahnon  that  was  displayed"? 

A.     In  Phoenix,  it  varied.  59c.  59,  as  I  recall. 

Q.  Let  us  go  to  Russ  Keeton,  Safeway  Market, 
what  was  it  on  sale  for?  A.     59c. 

Q.     Now,  let  us  go  to  the  Nebs  Market. 

A.     Both  of  those  markets  advertised. 

Q.     At  what  price?  A.     At  59c. 

Q.     At  59c?  A.     Yes. 

The  Court:     59c  for  what? 

The  Witness :    Per  one  pound  can. 

Q.  (By  Mr.  Eubank)  :  Now,  could  you  look  at 
Government's  Exhibits  41,  41-A  through  41-D,  and 
tell  the  types  of  salmon  that  you  saw  on  display? 

A.  Yes,  I  could  do  that.  I  could  tell  you  the  type 
that  was  being  displayed. 

Q.  When  you  say  the  type  of  salmon,  you  mean 
the  brand? 

A.     The  type  of  salmon,  Red  Salmon. 

Q.     In  the  brand  name  of  Gavin? 

A.     Gavin  Brothers,  yes. 

Q.    Would  you  do  that,  please  ?  [297] 

A.     Well,  on  our  No.  1  here,  it  is  all  Red  Salmon. 

Q.     Was  that  on  display? 

A.     This  Red  Salmon  was  on  display. 

Q.     At  which  markets? 

A.     At  Russ  Keeton 's  Market. 

Q.  Okay.  Now,  let  us  go  to  the  next  one,  that 
is  41-A. 
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A.     41-A.  I  did  not  see  this  brand  on  display. 

Q.     What  brand  is  that  ? 

A.     That  is  Medium  Red  Salmon. 

Mr.  Whitney :     And  what  is  the  other  one  1 

The  Witness:  The  other  is  Red.  I  did  see  that 
on  display. 

Q.  (By  Mr.  Eubank)  :  Where  did  you  see  it  on 
display?  A.     Likewise  at  Russ  Keeton's. 

Q.     All  right,  41-B. 

A.  I  saw  this  merchandise  on  display  at  Nebs; 
Market.   This  represents  tuna. 

Q.  Which  one  in  particular.  Would  you  read 
both  of  those  1 

A.  Both.  One  is  what  is  known  as  a  Light  Meat. 
The  other  is  White,  or  Albacore. 

Q.     That  is  in  relation  to  Exhibit  41-B'? 

A.     41-B. 

Q.     And  that  was  on  display  at  Nebs  Market? 

A.     At  Nebs  Market,  yes.  [298] 

Q.     Now,  in  regard  to  41-C  ? 

A.  In  regard  to  41-C,  this  is  the  same  Red 
Salmon  again.  There  were  several  shipments  of  the^ 
same  salmon. 

Q.     That  was  on  display  at  what  market? 

A.     Russ  Keeton's  Market. 

Q.     Now,  41-D? 

A.  41-D,  I  did  not  see  on  display.  That  was  the 
shipment  we  sent  down.  However,  I  have  the  des- 
tination. 

Q.  Now,  at  both  Russ  Keeton's  Super,  or  Safe- 
way Stores,  and  Nebs  Market,  those  items  w^re, 
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although  Tuna  was  in  Nebs,  and  Sahnon  in  Russ 
Keeton's,  they  were  both  at  what  price*?  Fifty  some- 
thing'? 

A.  I  don't  recall  without  checking  the  ad  at  what 
price  the  Tima  was  being  sold.  I  do  recall  specifi- 
cally, because  we  have  the  ads  on  the  Salmon,  that 
the  merchandise  was  being  sold  to  the  consumer 
at  59c. 

Q.  Now,  on  the  Tuna  fish,  do  you  have  a  copy  of 
the  ad  with  you?  A.     No,  I  don't. 

Q.     Did  you  make  a  memorandum  or  note  of  that  ? 

A.     Pardon  me? 

Q.     Did  you  make  a  memo  or  a  note? 

A.     I  made  a  memo  of  it,  yes. 

Q.     Did  you  make  a  memo  when 

A.     When  I  was  in  the  market.  [299] 

tQ.     When  you  were  in  the  market? 
A.    Yes. 

IQ.     May  I  have  that? 
A.     Oh,  you  mean  do  I  have  the  memo  with  me? 
Q.    Yes. 

A.  No,  it  is  attached  to  our  ads.  I  didn't  bring 
the  complete  file  on  that.  I  don't  have  that. 

Q.  Do  you  recall  at  what  price  the  tuna  was  ad- 
vertised for? 

A.  As  I  recall,  and  I  will  not  state  this  as  a  mat- 
ter of  fact 

Mr.  La  Prade:     I  object  to  it,  then,  your  Honor. 

The  Court :     Yes,  if  you  don't  know. 

Q.     (By  Mr.  Eubank)  :     Do  you  recall  if  there 
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was  an  ad  run  in  the  paper  by  Nebs  Market  in  re- 
gard to  this  Tuna'? 

Mr.  Whitney:     I  object  to  this  as  immaterial. 

The  Court :     He  may  answer. 

The  Witness :     No,  I  do  not  recall  that. 

Q.  (By  Mr.  Eubank)  :  You  do  not  recall.  Now, 
in  regard  to  the  types  of  salmon  that  was  shipped 
into  this  area,  are  you  familiar  with  the  northern  or 
northwest  price  market  for  this  type  of  fishi 

A.     Yes,  I  am.  [300] 

Q.  Again  referring  to  Government's  Exhibit  41, 
would  you  tell  us  what  the  wholesale  price  in  the 
northwest  is  for  these  types  of  salmon  in  1954. 

A.  In  1954,  the  cost  to  the  wholesale  grocer,  or 
national  chain  on  this  variety  of  salmon  was  $27.50 
a  case. 

Q.     What  variety  of  salmon  *? 

A.  That,  of  course,  is  exclusive  of  freight.  That 
is  at  the  shipping  point. 

Q.  Is  it  possible  to  tell  the  relation  of  that  num- 
ber to  the  poundage  ? 

A.  Yes,  the  salmon  is  packed  48  one-pound  cans 
to  the  case. 

Q.  So  what  you  do  is  divide  the  48  by  this  num- 
ber 1  A.     By  this  number,  plus  freight. 

Q.     Plus  freight. 

A.  So  there  would  be  approximately,  in  this 
market,  approximately  $2.00  a  case  additional. 

Q.  Now,  that  is  in  regard  to  Bristol  Bay  Red 
Salmon.  Does  each  of  the  fish,  or  the  fish  listed  on 
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these  sales  memos,  can  the  price  per  pound  be  de- 
termined in  that  manner? 

A.     It  can  very  easily  be  determined,  yes. 

Q.  Now,  as  far  as  the  northwest  market  is  con- 
cerned, did  these  prices  represent  the  figure  at  that 
time,  as  far  as  you  know? 

A.     They  did,  yes.  [301] 

Q.  And  did  you  make  other  sales  of  salmon  and 
fish  products  at  this  time? 

A.     Yes,  we  did,  at  those  prices. 

Q.     Are  these  prices  the  same  or  similar  to  those  ? 

A.     Similar  to  those  prices,  yes. 

Q.  Now,  when  you  arrived  in  Phoenix  and  began 
looking  for  the  different  merchandise,  would  you 
relate  to  the  jviry  where  you  found — other  than 
Keeton's,  both  Keeton's  markets,  where  you  found 
other  merchandise  that  had  been  shipped? 

Mr.  Whitney:     I  object  as  immaterial. 

The  Court:     You  may  answer. 

The  Witness:     May  I  answer  that? 

Mr.  Eubank:     Yes. 

The  Witness:  I  have  a  record — I,  in  an  en- 
deavor to  cooperate  with  our  shipper,  covered  con- 
siderable country  from  Tucson  all  through  the  Val- 
ley, and  many,  many  markets.  I  only  located  in  two 
markets,  and  a  very  negligible  quantity  of  salmon. 
One  was  Wright's  Market. 

Q.  (By  Mr.  Eubank)  :  Do  you  have  the  ad- 
dress ? 
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A.  I  think  I  have  got  the  address.  It  is  Justrite 
Store,  on  North  7th  Street. 

Q.     What  type  of  fish  did  he  have  in  there? 

A.     He  had  Red  Salmon.  [302] 

Q.     And  was  that  Gavin? 

A.     That  was  Gavin.  But  he  only  had  ten  cases. 

Q.  And  that  is  the  only  other  store  that  you 
located  ? 

A.  And  I  don't  have  the  address  here,  at  Ro- 
land's Market. 

Q,     Where  was  that  located,  what  city? 

A.  That  was  located  in  Phoenix.  I  don't  have 
their  address. 

Q.     What  type  of  fish  did  they  have? 

A.  Likewise  Red  Salmon.  And  the  price  that  the 
buyer  paid  for  it.  Do  you  want  that  price? 

Q.     The  price  it  was  advertised  for  sale? 

A.     The  price  at  which  the  buyer  bought  it  ? 

Q.  No.  Now,  you  have  testified  as  to  the  trip 
down  here  and  the  initial  telephone  calls.  And  you 
have  testified  as  to  the  statements  made  by  Mr. 
Hoffman,  the  failure  to  lift  the  draft. 

When  you  arrived  down  here,  did  you  visit  the 
bank  that  that  draft  was  on? 

A.  No,  I  did  not.  That  wag  handled  from  the 
northwest. 

Q.  And  you  have  testified  that  at  no  time  did 
you  talk  to  Mr.  Hoffman  personally  when  you  were 
down  there  ?  A.     That  is  correct. 

Q.  When  you  were  at  Tucson,  did  you  attempt 
to   drop  in   at  the   Hoffman's  Wholesale   Grocery 
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down  there?  A.     No,  I  did  not.  [303] 

Q.  You  were  merely  looking  for  other  merchan- 
dise ?  A.     Correct. 

Mr.  Eubank:     No  further  questions. 

Cross-Examination 
By  Mr.  Whitney : 

Q.  Mr.  Ehlinger,  these  canned  goods  were  sold 
on  credit? 

A.     I  would  say  you  could  interpret  it  as  such. 

Q.     Sir?  A.     I  would  say  yes. 

Q.     And  Mr.  Hoffman  didn't  pay? 

A.     Correct. 

Q.  Nor  the  Acme  Distributing  Company  didn't 
pay  you?  A.     Correct. 

Q.  You  filed  a  suit  in  this  court  on  the  13th  of 
April,  1955,  to  collect  what  was  due  you;  is  that 
correct?  A.     I  don't  recall  it. 

Q.     You  recall  that  a  suit  w^as  filed? 

I    A.     I  was  in  Phoenix, 
i  Q.     Pardon? 
A.     I  was  in  Phoenix  as  a  witness  before  the 
Grand  Jury. 

Q.     You  authorized  one  to  be  filed?  I  am  talking 
about  a  civil  suit. 
A.     You  are  talking  about  a  civil  suit? 
Q.     That  is  right. 

A.  To  the  best  of  my  knowledge,  no  civil  suit  has 
been  filed.  [304] 

Q.     Did  you  authorize  a  suit  filed  in  this  court 
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numbered  Civil-2208,  Phoenix,  entitled  Gavin  Broth 
ers,  Inc.,  a  Washington  Corporation,   and  Grant 
Whitman    Company,    a    Washington    Corporation 
against  Mr.  Hoffman  and  two  other  people? 

A.     There  is  a  suit  in  preparation. 

Q.    Yes? 

A.  Of  course,  I  don't  know  the  legal  technicality7 
as  to  whether  it  is  filed  or  not. 

Q.     Your  corporation  filed  that,  you  authorize 
that? 

A.     We  authorized  preparation  of  a  suit;  yes. 

Q.  And  in  that  suit  you  are  suing  Mr.  Hoffman 
for  $1,511.89? 

A.     Correct.   Our  company;  yes. 

Q.  That  suit,  according  to  the  date,  however,  was 
filed  April  13,  1955.  That  suit  was  filed  for  the  purj 
pose  of  collecting  that  money  that  was  due  you  ? 

A.     That  was  the  objective;  yes. 

Q.     And  Gavin?  A.     Correct. 

Q.     Who  had  sold  Mr.  Hoffman  on  credit? 

A.    Yes. 

The  Court:  What  was  the  1500,  your  commis- 
sion? 

The  Witness:  No;  that  was  merchandise  we 
shipped  ourselves. 

Q.  (By  Mr.  Whitney)  :  As  I  understand,  on 
your  direct  examination  you  stated  [305]  that  you 
had  never  met  Mr.  Hoffman. 

A.     That  is  correct. 

Q.     Did  you  ever  talk  to  Mr.  Hoffman? 

A.     By  phone ;  yes. 
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Q.     I  mean,  personally,  you  never  talked  to  him  ? 

A.     Personally;  no. 

Q.  You  talked  to  a  man  that  said  he  was  Mr. 
Hoffman?  A.     By  phone,  right.  Right. 

Q.  Now,  what  connection,  if  any,  have  you  with 
Gavin  Brothers? 

A.     We  are  the  agent  for  Gavin  Brothers. 

Q.     You  are  the  agents  for  Gavin  Brothers? 

A.     Correct. 

Q.  In  other  words,  if  I  were  to  call  you  up  and 
ask  you  to  send  me  ten  cases  of  salmon,  you  would 
transfer  that  order  right  to  Gavin  Brothers? 

A.     Correct. 

Q.  When  was  this  sale  made  by  you  amounting 
to  $1,511.89?  When  was  that  made,  do  you  remem- 
ber? 

A.  Yes;  I  can  tell  you  exactly.  That  was  made 
on  June  24th. 

Q.     Pardon?  A.     June  24th. 

Q.     What  date?  A.     June  24th.  [306] 

Q.  That  was  not  the  result  of  this  first  phone 
call  you  testified  to?  A.     No;  it  was  not. 

Q.     But  a  subsequent  one?  A.     Subsequent. 

Q.     Why  wasn't  that  order  sent  to  your  principal, 

Gavin  Brothers? 

'      A.     Because  this  salmon  was  in  Spokane,  Wash- 

'  ington,  and  it  is  not  unusual  in  marketing  practice 

to  locate  merchandise  and  to  transmit  it  to  any 

given  buyer. 

Q.  You  kept  trying  to  sell  Mr.  Hoffman  as  late 
as  July,  further  goods? 
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A.     I  don't  believe  you  are  correct. 

Q.     Pardon  me? 

A.  I  don't  believe  you  are  correct  in  that  state- 
ment. The  last  date — no;  you  were  right,  July  8th 
was  the  last  invoice  from  Gavin  ? 

Q.     And  that  was  on  credit,  also? 

A.  That  was  on  terms  that  were  agreed  upon 
between  the  parties. 

Mr.  Whitney:  That  is  all,  Mr.  Ehlinger.  Thank 
you. 

Redirect  Examination 

By  Mr.  Eubank: 

Q.  Mr.  Ehlinger,  are  you  familiar  with  the  full 
name  of  the  suit  that  Mr.  Whitney  referred  [307] 
to? 

May  I  see  that? 

Mr.  Whitney:    You  can  look  at  the  file.  *i 

Q.  (By  Mr.  Eubank)  :  Are  you  familiar  with 
the  full  name  of  the  suit  that  Mr.  Whitney  was  re- 
ferring to  ? 

A.     Our  attorneys  have  the  documents. 

The  Court:    Did  you  ever  see  any  of  these?  Yoi 
don't  know  anything  about  this  lawsuit,  do  you? 

A.     On  these  documents? 

The  Court:    Yes. 

The  Witness :    Very  little. 

The  Court :    Well,  why  waste  time  on  that. 

Mr.  Eubank:     Could  I  refresh  his  recollection 

The   Court:     There   is   nothino-   to   refresh.    The 
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lawyers  drew  the  papers.  These  clients  don't  know 
anything  about  what  their  lawyers  do. 

Mr.  Eubank:    No  further  questions,  Mr.  Ehlinger. 

The  Court:    Is  that  all? 

Mr.  Whitney:    That  is  all. 

(Witness  excused.) 

The  Court :  It  is  almost  tw^elve.  We  will  suspend 
until  two  o'clock.  Keep  in  mind  the  Court's  admo- 
nition. 

(The  noon  recess  was  taken.)  [308] 

The  Court:     Call  your  next  witness. 
Mr.  Eubank:    Douglas  Wassom. 

DOUGLAS  WASSOM 

called  as  a  witness  in  behalf  of  the  Government, 
having  been  first  duly  sworn,  testified  as  follows: 

Direct  Examination 

By  Mr.  Eubank: 

Q.  Your  name  is  Douglas  Wassom,  W-a-s-s-o-m? 

A.  Right. 

Q.  And  you  are  with  the  First  National  Bank? 

A.  Yes,  sir. 

Q.  At  the  branch  office  in  Tempe,  Arizona? 

A.  Right. 

Q.  What  is  your  capacity  with  the  bank? 

A.  Assistant  Cashier. 

Q.  You  are  here  under  a  subpoena  duces  tecum? 

A.  Right? 
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Q.  And  we  asked  you  to  bring  certain  bank  rec- 
ords with  you.  [309]  Do  you  have  them'? 

A.     Yes;  I  do. 

Mr.  Eubank:  I  ask  that  this  exhibit  be  marked 
as  Government's  Exhibit  42  for  identification. 

(Said   Receipt    for   Drafts    was   marked   as 
Government's   Exhibit   42    for    identification.) 

Q.  (By  Mr.  Eubank) :  I  show  you  Govern- 
ment's Exhibit  42  for  identification,  and  ask  you  if 
you  recognize  the  document?  A.     Yes;  I  do. 

Q.     Will  you  tell  the  jury  what  this  document  is  1 

A.  This  is  a  record  of  Incoming  Drafts  which 
we  received  on  two  different  dates,  July  14,  1954, 
and  July  15,  1954,  from  the  Security  First  National 
Bank  of  Los  Angeles. 

Q.  And  this  particular  form,  is  that  your  com- 
pany form?  A.     Right. 

Q.  And  is  this  the  only  record  that  you  keep  of 
this  type  of  transaction  in  your  records? 

A.     This  is  the  only  one  we  keep  of  these. 

Q.  And  from  this  particular  type  of  record, 
what  information  is  kept  on  it? 

A.  The  information  is  kept  as  to  who  we  re-! 
ceived  the  draft  from,  who  it  was  drawn  to,  and  thej 
amount  of  it,  the  date  we  received  it,  the  collection] 
number  of  the  bank  from  which  it  was  received, 
and  the  instructions  as  to  what  disposition  was 
to  [310]  be  made  of  it  by  us. 

Q.  Will  that  statement  show  whether  monies 
were  paid  or  not?  A.     Yes;  it  will. 
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Mr.  Eubank:  I  offer  Government's  Exhibit  42  in 
evidence. 

Mr.  Whitney :    I  have  a  question  on  voir  dire. 

Q.  (By  Mr.  Whitney)  :  When  was  this  made 
up,  sir? 

A.  At  the  time  that  it  was  received,  July,  14th, 
1954. 

Mr.  Whitney:  No  particular  objection  to  it,  your 
Honor.  It  is  cumulative. 

The  Coui-t:    All  right,  it  may  be  received. 

The  Clerk:  Government's  Exhibit  42  in  evi- 
dence. 

(Said  Receipt  for  Draft's  was  received  in 
evidence  and  marked  as  Government's  Ex- 
hibit 42.) 

Q.  (By  Mr.  Eubank)  :  Now  with  reference  to 
Government's  Exhibit  42  in  evidence,  will  you  re- 
late to  the  jury  the  first  draft  on  that  page,  and  who 
was  the  draft  drawn  to,  or  drawn  on  ? 

A.  Drawn  on  the  Acme  Distributing  Company, 
818  Apache  Boulevard. 

Q.     And  what  was  the  amount  of  the  draft  ? 

A.     The  amount  of  one  draft  was  $8,289.99. 

Q.     And  the  date  of  that  particular  draft  ? 

A.  The  date  that  we  received  it  was  July  15, 
1954.  [311] 

Q.     And  was  that  draft  paid  or  not  paid? 

A.  According  to  the  record,  it  says  that  no  atten- 
tion paid  to  notice.  Was  returned  on  September  9th, 
1954. 


300  Benjamin  B,  Hoffmcm  vs, 

(Testimony  of  Douglas  Wassom.) 

Q.  Now,  in  regard  to  the  second  draft  on  this 
page.  A.     It  was  dated  July  14,  1954. 

Q.     And  who  was  the  payor? 

A.  Acme  Distributing  Company,  818  Apache 
Boulevard,  Tempe,  Arizona. 

Q.  And  what  was  the  date  of  this  particular 
draft?  A.     We  received  it  July  14,  1954. 

Q.     And  the  amount?  A.     $6,824.58. 

Q.  And  can  you  tell  if  this  one  was  paid  or  not 
paid  ? 

A.  It  says  that  No  Attention  Paid  to  Notice,  re- 
turned July  9,  1954. 

Q.  Now,  the  third  and  last  draft  on  the  page, 
who  is  the  payor? 

A.  Acme  Distributing  Company,  818  Apache 
Boulevard,  Tempe,  Arizona. 

Q.     And  the  date  received? 

A.     July  14,  1954. 

Q.     And  the  amount?  A.     $4,123.45. 

Q.     And  the  disposition? 

A.  No  attention  Paid  to  Notice,  Returned  Sep- 
tember 9,  1954.  [312] 

Mr.  Eubank:     No  further  questions. 

Cross-Examination 
By  Mr.  Whitney: 

Q.  Mr.  Wassom,  your  handwriting  on  there,  v/as 
that  put  on  the  date  that  it  is  purported  to  have 
been  there?  A.     Correct. 

Q.     And  this  first  draft  that  you  received  was 
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July  15tli,  1954?  A.    Right, 

Q.  That  is  right.  The  second  draft  mentioned 
here  is  July  14,  1954?  A.     Right. 

Q.  Both  from  the  head  oflfice  of  the  Security 
First  National  Bank  in  Los  Angeles'? 

A.     Right. 

Q.  And  the  drafts  were  on  the  Acme  Distribut- 
ing Company?  A.     Right. 

Q.     And  were  not  paid  %  A.     That  is  right. 

Q.  And  then  the  third  one  on  here  is  also  on 
June  14,  1954?  A.     Right. 

Q.     That  was  also  not  paid?  A.     Right. 

Q.     Is  that  correct?  A.     Yes.  [313] 

Q.  How  long  have  you  been  in  the  banking  busi- 
ness? 

A.     I  have  been  with  the  bank  about  eight  months. 

Q.     Eight  months?  A.     Right. 

Q.  You  weren't  there,  w^ere  you,  when  this  was 
made  up?  A.     No,  sir. 

Q.  Of  course,  3^ou  haven't  been  there  long 
enough,  maybe,  to  testify  to  this,  but  I  might  ask 
you,  have  you  ever  had  any  draft,  or,  if  you  know 
of  any  draft  from  other  people,  to  other  people  that 
have  come  into  your  bank  that  have  not  been  paid  ? 

A.     Yes,  sir. 

Mr.  Whitney:     That  will  be  all. 

Mr.  Eubank:    No  further  questions. 

The  Court:     That  will  be  all. 

(Witness  excused.) 
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called  as  a  witness  in  behalf  of  the  Government, 
having  been  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Eubank : 

Q.     Your  name  is  R.  W.  Wells'? 

A.     Oliver  R.  Wells. 

Q.     Oliver  R.  Wells.  Pardon  me.  You  were  sworn 
earlier  in  this  court  "^  [314]  A.     That  is  right 

Q.     You  are  the  manager  of  American  Consolida- 
tors  1  A.     Yes. 

Q.     Here  in  Phoenix,  Arizona?  A.     Yes. 

Q.     At  1133  W.  Hilton  Avenue  ? 

A.    That  is  right. 

Q.    Mr.  Wells,  do  you  know  the  name  of  Ben 
Hoffman?  A.     Yes;  I  do. 

Q.     Do  you  know  the  name  of  Acme  Distributing 
Company?  A.     Yes,  I  do. 

Q.     Have  you  ever  seen  Mr.  Hoffman  before?    A 

A.    Yes,  I  have. 

Q.     Do  you  see  him  in  this  room?  A.     Yes. 

Q.     Will  you  point  him  out  to  the  jury? 

A.     That  is  Mr.  Hoffman  back  there  (indicating)] 

Q.     At  the  second  table  there?  A.     Yes. 

Q.    You  are  here  as  a  result  of  a  subpoena  duces 
tecum,  are  you  not,  and  asked  to  bring  certain  reef  | 
ords  of  your  company?  A.     Yes. 

Q.     And  did  you  bring  those  records  with  you  ? 

A.     Yes,  I  did. 
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Mr.  Eubank:  May  these  be  marked  for  iden- 
tification, please.  [315] 

The  Clerk:  Government's  Exhibits  43,  and  43- A 
through  C,  for  identification. 

(Said  Freight  Bills  were  marked  as  Govern- 
ment's Exhibits  43,  and  43-A,  B,  and  C  for 
identification.) 

Q.  (By  Mr.  Eubank) :  I  show  you  Govern- 
ment's Exhibits  for  identification  43,  43-A,  B,  and 
C,  and  ask  you  if  you  recognize  these  documents  f 

A.    Yes,  I  do. 

Q.     How  do  you  recognize  them? 

A.  They  are  American  Consolidators  freight 
bills. 

Q.     Are  those  the  ones  you  brought  with  you? 

A.     That  is  right. 

Q.  These  freight  bills,  will  you  describe  how 
they  are  kept  in  the  records  of  your  company? 

A.  Well,  they  are  kept  by  a  freight  bill  number 
that  is  up  here  at  the  top  right-hand  corner,  and 
also  by  a  reference  number  that  is  right  below  the 
term  reference  on  the  freight  bill,  and  they  are  kept 
in  the  files  of  our  company  in  Los  Angeles. 

Q.     And  how  long  are  they  kept? 

A.     They  are  kept  for  seven  years. 

Q.     Is  there  any  pai-ticular  reason  for  that? 

A.  The  Interstate  Commerce  Commission  regu- 
lations. 

Q.  You  have  identified  43.  Now,  will  you  look  at 
43-A?  [316]  A.     Yes. 
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Q.     And  see  if  your  same  statement  goes  to  that 

A.     The  same  statement  goes  to  this  one. 

Q.     And43-B? 

A.     And  to  43-B,  that  is  right. 

Q.     And  to  43-C  ^  A.     That  is  correct. 

Q.  And  all  four  of  those  documents  are  the  docu- 
ments of  your  company  'F  A.     That  is  right 

Q.     Now,   you   say  that   these   are   filed   in   Lo 
Angeles.  Can  you  tell  me  how  you  came  by  them? 

A.  Yes,  I  called  my  Los  Angeles  office  when  I 
received  the  subpoena,  and  referred  to  those  particu- 
lar documents,  and  I  called  my  Los  Angeles  office 
and  asked  them  to  dig  them  up  and  send  them  to  me. 

Q.     And  when  did  you  receive  the  documents'? 

A.     I  received  those  Wednesday  morning. 

Q.     And  they  are  these  same  documents'? 

A.     They  are  the  same  documents. 

Mr.  Eubank:  I  ask  that  Government's  Ex- 
hibits 43  and  43- A,  B,  and  0,  for  identification,  be 
admitted  in  evidence. 

Mr.  La  Prade:  If  the  Court  please,  we  object 
to  the  introduction  of  these  documents  on  the 
ground  that  this  witness  is  not  the  custodian  of 
them.  He  has  no  personal  knowledge  of  the  [317] 
entries  made  on  them,  and  they  should  be  properly 
authenticated  by  a  person  who  has  custody  in  the 
Los  Angeles  office. 

The  Court:  Did  you  ever  have  those  documents 
in  your  possession'? 

The  Witness:     Did  I  ever  have,  sir? 
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The  Court:     Yes. 

The  Witness:     Yes,  I  did. 

The  Court:  You  sent  them  back  to  Los  An- 
geles ? 

The  Witness:     I  sent  them  back  to  Los  Angeles. 

The  Court:     All  right,  they  may  be  received. 

The  Clerk:  Government's  Exhibits  43,  and  43- A 
to  C,  inclusive,  in  evidence. 

(Said  Freight  Bills  were  received  in  evi- 
dence and  marked  as  Government's  Exhibits 
43,  43-A,  B,  and  C.) 

Q.  (By  Mr.  Eubank)  :  Now,  referring  to  Gov- 
ernment's Exhibits  43  and  43-A  in  evidence,  will 
you  please,  in  regard  to  43,  tell  us  the  company  that 
the  shipment  was  handled  from? 

A.  The  shipment  was  handled  from  our — our 
shipper  was  the  Can-Go  Shippers,  Inc.,  of  Seattle, 
Washington. 

Q.     Do  you  know  who  Can-Go  Shippers  are? 

A.     Yes,  I  do. 

Q.  Will  you  tell  the  jury  who  Can-Go  Shippers 
are? 

A.  Can-Go  Shippers  is  an  association  of  canned 
goods  packers  in  the  northwest  area  who  have  con- 
solidated together  [318]  in  order  to  get  the  volume 
rate  on  larger  shipments. 

Q.  So  the  actual  name  of  Can-Go  doesn't  ac- 
tually represent  the  name  of  the  person  that  might 
own   the  products  shipped? 
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A.  No,  Can-Go  is  the  name  of  the  association  of 
all  the  shippers. 

Q.  From  this  title  here,  is  it  possible  to  refer 
back  to  a  statement  to  find  out  who  the  name  of  the 
original  shipper  is?  A.     It  would  be,  yes. 

Q.     From  these  numbers'? 

A.     Yes.  With  further  documents. 

Q.  Now,  in  regard  to  this  particular  shipment, 
who  was  the  shipment  made  to,  and  the  date  1 

A.  The  shipment  was  made  to  the  Acme  Dis- 
tributing Company. 

Q.     And  the  date  of  that? 

A.  And  the  date  the  shipment  was  made  is  June 
22nd,  in  Los  Angeles.  We  received  it  in  Los  Angeles 
June  22nd,  and  the  shipment  was  received  here  on 
June  23rd. 

Q.  Now,  in  regard  to  Grovernment's  Exhibit  in 
evidence  43-A,  would  you  please  tell  who  the  shipper 
of  that  was? 

A.    Can-Go  Shippers  Association. 

Q.     And  to  whom? 

A.     To  Acme  Distributing  Company. 

Q.  Now,  on  this  particular  item,  what  was  the 
shipping  date? 

A.  The  shipping  date  in  Los  Angeles,  we  re- 
ceived it  [319]  June  25th,  1954. 

Q.     And  your  delivery  date? 

A.  And  our  delivery  date  in  Phoenix  was  June 
26th,  1954. 

Q.  Now,  in  regard  to  Exhibit  43-B,  who  was  the 
shipper  of  that? 
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A.     Can-Go  Shippers  Association. 

Q.     To  whom? 

A.  Acme  Distributing  Company,  June  29th, 
1954,  received  here  June  30th,  1954. 

Q.     Now  the  last  one? 

A.     Can-Go  Shippers  Association. 

Q.     Exhibit  43-C,  isn't  it? 

A.     Yes.  Acme  Distributing  Company. 

Q.     Is  the  consignee? 

A.  Is  the  consignee.  July  2nd  is  the  shipping 
date,  and  it  was  received  July  3,  1954. 

Q.  Now,  on  any  of  these  documents  that  you 
hold  in  your  possession,  did  Mr.  Hoffman  appear 
personally  at  the  dock  and  take  a  delivery? 

A.     Yes,  he  did. 

Q.  And  at  that  time,  did  you  require  him  to 
sign  and  initial  in  your  presence? 

A.  Well,  it  was  not  in  my  presence.  The  man- 
ager of  the  company,  I  was  the  manager  of  the  com- 
pany. 

Q.     Aind  he  did  not  sign  in  your  presence.  [320] 

A.     No. 

Mr.  Whitney:    I  object  to  that  as  hearsay. 

Mr.  Eubank:  I  am  just  asking  if  he  signed  in 
his  presence.  Did  he  sign  in  your  presence? 

The  Witness :     He  did  not  sign  in  my  presence. 

Q.  (By  Mr.  Eubank) :  There  is  only  one  other 
item  I  would  like  to  get  from  you,  Mr.  Wells,  that  in 
referring  again  to  43,  I  don't  believe  we  have  the 
type  of  shipment,  or  the  description  of  these.  Would 
you,  as  I  call  the  number,  describe  the  goods  that 
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were  delivered?  A.     Yes. 

Q.    Exhibit  43? 

A.     Exhibit  43  was  a  shipment  of  canned  fish. 

Q.     How  many  cans  ?  A.     150  cases. 

Q.     And43-A? 

A.     Was  a  shipment  of  200  cases  of  canned  fish. 

Q.     And43-B? 

A.     Was  a  shipment  of  300  cases  of  canned  fish. 

Q.     And43-C? 

A.     Was  a  shipment  of  200  cases  of  canned  fish 
and  100  cases  of  crab. 

Q.     Did  you  talk,  at  any  time,  to  Mr.  Hoffman 
about  these  [321]  particular  shipments? 

A.     Yes,  I  did. 

Q.     What  did  Mr.  Hoffman  say  to  you? 

A.  Mr.  Hoffman  came  into  my  office  at  the  time 
we  received  the  first  of  this  series  of  shipments 
and  asked  that  since  the  freight  bill  read  Tempe, 
that  it  be  diverted  to  him  in  Phoenix,  and  he  also 
asked  that  we  deliver  to  more  than  one  place.  And 
I  had  to  tell  Mr.  Hoffman  that  we  couldn't  legally 
do  that.  And  then  Mr.  Hoffman  asked  if  we  would i 
make  one  delivery  in  Phoenix,  and  I  told  him  we 
could  do  that,  after  which  he  told  me  where  to  take 
the  shipment,  and  I  gave  the  instructions  to  my 
men. 

Q.     Do  you  recall  which  particular  shipment  that 
was  ?  A.    Yes. 

Q.     Could  you  identify  it  from  these  records? 

A.     Yes,  I  could.  I  have  it.  It  is  number  43. 

Q.     Exhibit  43  is  the  shipment  that  he  directed 


Ji 


United  States  of  America  309 

(Testimony  of  Oliver  R.  Wells.) 

you  to  deliver  to  a  certain  spot?  A.     Yes. 

Q.  Do  you  recall  the  spot  you  were  to  deliver  the 
shipment  to?  A.     Yes,  I  do. 

Q.     What  was  the  spot? 

A.     It  was  Keeton's  Market  on  West  Van  Buren. 

Q.  Who  was  it  delivered  to,  or  do  you  [322] 
know?  A.     My  drivers  reported 

Q.  That  is  all  right.  You  don't  know.  In  regard 
to  these  particular  shipments,  do  you  recall  at  all 
the  brand  names  of  the  goods  that  were  shipped? 

A.     No;  I  do  not. 

Q.  If  you  looked  at  these  bills  or  these  docu- 
ments, could  you  then  tell  ? 

A.  No,  sir.  On  our  freight  bills  the  name  didn't 
appear.  All  those  were  canned  fish. 

Mr.  Eubank:    I  have  no  further  questions. 

Cross-Examination 
By  Mr.  Whitney : 

Q.  Mr.  Witness,  if  a  shipment  was  coming  over 
your  lines  to  me  here  in  Phoenix,  and  I  would  au- 
thorize you  to  send  that  shipment  to  Mesa,  you 
would  do  it,  wouldn't  you? 

A.     Yes,  sir.  At  a  further  charge. 

Q.  That  is  in  the  ordinary  course  of  your  busi- 
ness? A.     In  the  ordinary  course,  yes,  sir. 

Mr.  Whitney:     That  is  right.  That  is  all. 

Mr.  Eubank:    No  further  questions. 

The  Court:     That  will  be  all. 

(Witness  excused.) 
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called  as  a  witness  in  behalf  of  the  Government, 
having  been  first  duly  sworn,  testified  as  [323]  fol- 
lows: 

Direct  Examination 

By  Mr.  Eubank : 

Q.     Your  name  is  Harold  Leidyf 

A.     That  is  right. 

Q.  And  you  are  presently  employed  with  Busy^ 
Bee  Transportation  &  Warehouse? 

A.     That  is  right. 

Q.     And  what  is  your  capacity  there? 

A.     Foreman. 

Q.  And  that  location  is  at  601  West  Jackson" 
Phoenix,  Arizona?  A.     That  is  right. 

Q.  Mr.  Leidy,  you  were  formerly  employed  by 
Mr.  Oliver  R.  Wells,  American  Consolidators,  is 
that  not  correct?  A.     That  is  right.  |l 

Q.  And  you  were  so  employed  in  June  and 
July  of  1954?  A.     That  is  right.  || 

Q.  Now,  Mr.  Leidy,  do  you  recognize  the  name 
of  Ben  B.  Hoffman?  A.     Yes;  I  do. 

Q.     And  the  name  of  Acme  Distributing  Coi 
pany  of  Tempe?  A.    Yes. 

Q.     Do  you  see  Mr.  Hoffman  in  the  room? 

A.     Yes,  sir. 

Q.  Would  you  point  him  out  to  the  jury,  [324] 
please  ? 

A.  He  is  the  gentleman  sitting  right  behind  you 
there  with  the  brown  suit  on. 

Q.     Now,  in  regard  to  Mr.  Hoffman,  and  to  your 
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ein})loyment  at  the  American  Consolidators,  do  you 
recall  at  any  tinu^  doing  business  with  Mr.  Hoff- 
man on  the  docks  at  American?  A.     Yes,  sir. 

Q.  Now,  I  show  you  Government's  Exhibits  43, 
43-A,  B,  and  C,  in  evidence,  and  ask  you  to  examine 
the  documents.  A.     Yes,  sir. 

Q.  Now,  these  particular  transactions,  in  these 
particular  transactions,  do  you  recall  Mr.  Hoffman  ? 

A.    Yes,  sir. 

Q.  Now,  how  do  you  recognize  these  particular 
transactions  % 

A.  Because  I  was  the  one  that  received  the 
money  from  Mr.  Hoffman  and  signed  them  paid  on 
three  of  the  shipments. 

Q.  When  you  say  received  the  money,  what  do 
you  mean?  A.     The  freight  charges. 

Q.     The  freight  charges'?  A.     Yes. 

Q.     And  are  those  your  initials'? 

A.     This  is  my  initial  and  last  name. 

Q.     And  this  is  the  date  of  delivery? 

A.     Yes. 

Q.  That  is  so  on  Government's  Exhibit  43, 
Government's  Exhibit  43-B,  and  on  Government's 
Exhibit  43-C?  [325] 

A.     Yes.  And  this  was  received  at  the  office. 

Q.     And  43-A  was  not  received  by  you*? 

A.  No.  Will  you  explain  to  us  how  this  money 
was  paid  to  you?  A.     It  was  paid  in  cash. 

Q.     Who  paid  it?  A.     Mr.  Hoffman. 

Q.     And  where  did  he  pay  it? 
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A.  He  paid  it  at  the  dock,  the  American  Con- 
solidators. 

Q.  Now,  in  regard  to  those  particular  shipments, 
did  Mr.  Hoffman  say  anything  to  you  about  them, 
in  relation  to  them? 

A.  No,  just  to  give  us  the  information  as  to 
where  they  were  to  be  delivered,  the  shipments. 

Q.  What  information  did  he  give  3^ou  as  to  the 
delivery  of  the  shipments? 

A.  Well,  the  first  shipment  was  to  be  delivered 
to  Russ  Keeton's  Market.  The  second  one  w^as  de- 
livered to  44th  and  Thomas,  Nebs  Market.  The  third 
one  I  believe  he  picked  up,  and  the  fourth  was  de- 
livered to  44th  and  Thomas. 

Q.  Now,  can  you  tell  by  looking  at  those  docu- 
ments which  ones  he  asked  to  be  delivered,  and 
where?  A.     Roughly,  yes. 

Q.     All  right  (handing  document  to  witness.) 

A.  This  one,  I  believe  this  is  the  one  that  was 
delivered  [326]  to  Russ  Keeton's. 

Q.     That  is  Exhibit  43? 

A.  Yes.  And  then  this  one  out  to  44th  and 
Thomas. 

Q.  That  is  Exhibit  43- A.  And  what  market  is 
that?  |j 

A.  That  was  Nebs  Market  at  42nd  and  Thomas. 
This  here  one  he  picked  up. 

Q.     That  is  43-C? 

A.  Yes.  And  this  one  here  was  also  delivered  to 
44th  and  Thomas,  Nebs  Market. 
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Q.  Now,  did  you  make  any  of  these  deliveries 
yourself?  A.     No,  sir. 

Q.  They  were  made  by  somebody  in  the  com- 
pany? A.    By  drivers  employed  by  us. 

Q.  Was  that  the  only  thing  that  you  recall  in 
talking  to  Mr.  Keeton  about  these  transactions'? 

A.  I  w^asn't  in  touch  with  Mr.  Keeton  at  all.  All 
the  transaction  was  with  Mr.  Hoffman. 

Q.     Mr.  Hoffman? 

A.    It  was  all  through  Mr.  Hoffman,  yes. 

Q.  Did  Mr.  Hoffman  sign  on  those  three  bills, 
did  he  sign  those  in  your  presence? 

A.  No,  sir;  they  were  signed  at  the  delivery 
destination. 

Q.  And  in  your  particular  office,  or  when  you 
worked  for  American,  those  bills  went  along  with 
the  shipment,  did  they  not  ?  [327]  A.     Yes. 

Q.     And  w^ho  then  procured  the  signature? 

A.     The  drivers  that  made  the  deliveries. 

Q.  And  was  that  usually  at  the — was  that  at  the 
point  of  delivery? 

A.     At  the  point  of  delivery. 

Q.     And  at  the  point  of  unloading? 

A.    Yes. 

Mr.  Eubank:     No  further  questions. 

Mr.  Whitney:     No  questions. 

The  Court :     That  will  be  all. 

(Witness  excused.) 
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H.  N.  KEETON 

called  as  a  witness  in  behalf  of  the  Government, 
having  been  first  duly  sworn,  testified  as  follows: 

Direct  Examination 

By  Mr.  Eubank : 

Q.     Your  name  is  H.  N.  Keeton? 

A.     That  is  right,  sir. 

Q.     And  that  is  K-e-e-t-o-n?  A.     Yes. 

Q.     Mr.  Keeton,  you  are  the  proprietor  of  Nebs 
Market?  A.     My  son  and  I  are. 

Q.     That  is  at  4336  East  Thomas  Road? 

A.     That  is  right,  sir.  [328] 

Q.     At  Phoenix,  Arizona?  A.     Right,  sir. 

Q.     Now,   Mr.   Keeton,   do  you  know   Mr.   Ben 
Hoffman?  A.     I  do. 

Q.     Do  you  know  the  name  of  Acme  Distributing 
Company?  A.     Yes,  sir. 

Q.     Do  you  see  Mr.  Hoffman  in  this  room? 

A.     I  do,  sir. 

Q.     Will  you  point  him  out  to  the  jury  there? 

A.     That  is  Mr.  Hoffman  on  the  back  row  back 
there. 

Q.     Now,  you  are  here  under  a  subpoena  duces 
tecum,  is  that  not  correct?        A.     That  is  right,  sir. 

Q.     And  we  asked  you  to  bring  certain  records  of 
purchases  made  by  you  from  Mr.  Hoffman? 

A.     I  was  asked  to  do  that,  Mr.  Eubank,  but  I  be-| 
lieve  the  records,  my  cancelled  checks  and  my  paid 
invoices  are  in  your  folder,  or  in  a  folder.  I  don't; 
have  them  in  my  possession,  sir. 

Q.     That  is  right,  Mr.  Keeton.  And  in  reply  to 
the  subpoena,  you  are  here  this  morning? 
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A.    Yes. 

Mr.  Eubank:  I  ask  that  these  be  marked  for 
identification. 

The  Clerk:  Government's  Exhibits  44,  45,  46, 
and  47  for  identification. 

(Said  checks  and  receipts  were  marked  as 
Government's  Exhibits  44,  45,  46,  and  47  for 
identification.)  [329] 

Q.  (By  Mr.  Eubank) :  Mr.  Keeton,  approxi- 
mately, do  you  recall  when  these  purchases  of  sea- 
food were  made  by  you  from  Mr.  Hoffman? 

A.  Yes.  If  I  remember  correctly,  Mr.  Eubank, 
they  were  made  the  latter  part  of  June  and  the  first 
part  of  July,   1954. 

Q.  Now,  in  relation  to  these  purchases,  would 
you  please  tell  the  jury  the  circumstances  that  Mr. 
Hoffman  approached  you  to  sell  seafood  products? 

A.  Well,  if  my  memory  serves  me  correctly, 
some  two  or  three  days  before  Mr.  Hoffman  came 
to  see  me  in  person,  he  called  me  on  the  telephone 
and  told  me  who  he  was,  Mr.  Ben  Hoffman,  with 
Acme  Distributing  Company,  and  told  me  that,  I 
believe  at  that  time  that  he  had  salmon,  and  I  be- 
lieve tuna,  which  we  bought,  tuna  and  salmon,  and 
I  am  not  sure  at  the  time  whether  there  was  a  price 
discussed  over  the  telephone,  but  w^hen  Mr.  Hoffman 
came  to  see  me,  why,  he  told  me  what  he  had,  and 
we  discussed  the  price  of  both,  and  we  later  bought 
it. 

T  am  sure  that  at  that  time  that  h(^  was  tliere.  If 
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I  remember  correctly,  we  didn't  buy  it  at  that  time. 
It  seems  that  he  called  me  later,  and  after  having 
discussed  this  with  my  son,  we  gave  him  the  order 
for  the  salmon,  which  I  believe  was  first,  and  later 
the  tuna. 

Q.  Now,  Mr.  Keeton,  I  show  you  Government's 
Exhibit  44  for  identification,  and  ask  you  if  you 
recognize  those  documents  1  [330] 

A.     I  do,  sir. 

Q.     First,  the  check.  A.     Yes,  sir. 

Q.  And  how  do  you  recognize  it?  Is  this  your 
signature"?  A.     That  is  my  signature,  sir. 

Q.     Is  that  one  of  your  checks  % 

A.     It  is,  sir. 

Q.  I  ask  you  to  examine  the  document  attached 
to  it  and  see  if  you  recognize  that  document"? 

A.     I  do,  sir. 

Q.     How  do  you  recognize  that  document? 

A.  That  was  a  receipt  that  Mr.  Hoffman  gave 
me  at  the  time  of  this  particular  transaction. 

Q.  And  I  now  show  you  Government's  Exhibit 
45  for  identification,  and  ask  you  if  you  recognize 
the  top  document. 

A.  I  do,  sir.  This  check  is  ours,  a  market  check 
drawn  on  the  Bank  of  Douglas  and  signed  by  my 
son,  H.  N.  Keeton,  Jr. 

Q.    And  do  you  know  your  son's  signature? 

A.     I  do,  sir. 

Q.     And  is  that  it? 

A.     That  is  his  signature. 
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Q.  Examine  the  next  document,  and  would  you 
tell  us  wliat  that  document  is^ 

A.  That  is  a  paid  invoice  or  receipt  that  Mr. 
Hofifman  gave  us  for  this  transaction,  which  this 
was  tuna.  [331] 

Q.  Now,  I  show  you  Government's  Exhibits  46 
and  47,  and  ask  you  to  identify  those  documents. 

A.  I  can  identify  this  first  one  for  $1,250.00, 
which  again  \vas  drawn  on  Nebs  Market,  written  on 
the  Bank  of  Douglas,  and  this  is  my  signature. 

Q.     That  is  in  regard  to  46? 

A.  That  is  right.  And  this  one  dated  July  9th, 
I  recognize  as  being  on  our  business,  Nebs  Market, 
draw^n  on  the  Bank  of  Douglas,  made  out  to  Mr. 
Hoffman,  and  my  son  signed  it,  and  I  recognize  it 
as  being  his  signature. 

Mr.  Eubank :  Thank  you.  I  would  like  that  these 
instruments  be  admitted  in  evidence. 

Mr.  Whitney :  Objection.  They  are  immaterial  to 
the  issues. 

The  Court:     They  may  be  received. 

The  Clerk:  Government's  Exhibits  44,  45,  46, 
and  47  in  evidence. 

(Said  documents  were  received  in  evidence 
and  marked  as  Government's  Exhibits  44,  45, 
46,  and  47.) 

Q.  (By  Mr.  Eubank)  :  Now^,  relating  back,  Mr. 
Keeton,  to  Government's  Exhibit  45  in  (evidence. 
First,  Government's  Exhibit  44  in  evidence.  Would 
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you  please  state,  if  you  can,  what  that  check  is  in 

payment  of,  if  anything? 

A.  Well,  I  would  have  to  state  that  this  particu- 
lar check,  [332]  Mr.  Eubank,  would  be  in  payment 
of  Tall  Salmon  that  we  bought  from  Mr.  Hoffman. 

Q.  Now,  does  the  amount  that  shows  on  your  re- 
ceipt there,  showing  a  check  for  $2,000.00,  bear  any 
relation  to  this  particular  check? 

A.  It  does,  sir.  It  was  in  payment,  or  partial 
payment  of  this  particular  invoice. 

Q.  Now,  as  far  as  the  receipt  is  concerned,  would 
you  read  to  the  jury  the  items  purchased,  and  the 
amounts  paid  for  them?        A.     Read  just  this,  sir? 

Q.     Yes. 

A.     70  cases  of  Tall  Salmon,  $2,030.00. 

40  cases  of  Salmon,  $76.00.  Which  made  a  total 
of  $2,790.00.  In  payment,  that  is  receipt  of  this 
check  for  $2,000.00.  That  left  a  balance  of  $790.00. 

Q.  Now,  in  regard  to  Government's  Exhibit  45, 
can  you  tell  what  that  check  was  in  payment  of  ? 

A.  Yes.  After  seeing  this  invoice,  I  would  say 
that  this  check  is  in  partial  payment  of  the  200  cases 
of  Tuna  that  we  bought  from  Mr.  Hoffman.  m 

Q.  Now,  would  you  read  the  receipt  there  of 
the   purchase? 

A.  I  will,  sir.  200  cases  of  Tuna,  $3100.000.  And 
credit  $1,500.00. 

Q.     And  the  balance?  [333] 

A.     And  the  balance  is  $1500.00. 

Q.     Now,   in   regard   to    Government's    Exhibits 
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46  and  47  in  evidence,  do  you  have  any  recollection 
at  the  moment  of  what  those  two  checks  were  in 
payment  of  to  Hoifman,  if  anything*? 

A.  Well,  they  would  be  in  payment,  Mr.  Eubank, 
of  either  the  Tuna  or  the  Salmon,  the  only  items 
that  we  bought  from  Mr.  Hoffman. 

Q.  These  are  the  only  items  yoii  bought  from 
Mr.  Hoffman,  is  that  correct? 

A.     That  is  correct. 

Q.  Had  you  known  Mr.  Hoffman  before  this 
particular  transaction,  Mr.  Keeton? 

A.     I  had  not,  sir. 

Q.  Have  you  had  any  business  dealings  with  him 
prior  to  this  time  ?  A.     Prior  to  this  ? 

Q.     That  is  right.  A.     I  had  not,  sir. 

Q.  And  had  you  had  any  in  a  personal  manner? 
Had  you  ever  met  Mr.  Hoffman  before? 

A.  I  had  never  seen  him  or  met  him  until  this 
transaction. 

Q.  Now,  for  example,  one  of  the  items  purchased 
there  by  you  was  the  Tall  Salmon? 

A.     That  is  right,  sir.  [334] 

Q.  Do  you  recall  at  the  time  of  purchase  whether 
this  was  a  particularly  good  deal  for  the  season,  for 
the  market  in  Phoenix? 

A.  Well,  Mr.  Eubank,  I  want  you  to  believe  that 
in  buying  in  quantities  of  100  cases  of  anything  that 
we  felt,  after  discussing  it  for  some  time,  that  it 
was  a  good  deal  for  us.  Certainly  it  was  at  the  time, 
and  is  now  what  we  would  term  an  off  ])raii(l  salmon, 


320  Benjamin  B.  Hoffman  vs, 

(Testimony  of  H.  N.  Keeton.) 

realizing  it  couldn't  command  the  price  that  a  well- 
know  brand  of  salmon  could.  I  give  as  an  example 
Del  Monte  or  Libby. 

Q.  For  that  period,  you  felt  it  was  a  good  price 
for  that  product,  would  that  be  your  testimony? 

A.  I  thought  that  it  was  a  good  price,  and  I 
felt,  undoubtedly  felt  that  it  was  a  good  buy  for  us. 
It  was  the  reason  for  our  buying  in  quantities  like 
that. 

Q.  Now,  in  referring  to  the  exhibit,  Govern- 
ment's Exhibit  45  in  evidence,  a  purchase  of  200 
cases  of  Tuna,  Vv^as  your  reasoning  similar  for  pur 
chasing  the  Tuna  ?  A.     That  was  right. 

Q.     And  it  was  the  brand  that  was  not  familiar? 

A.  It  was  a  brand  that  I  would  term,  and  cer 
tainly  my  customers  did,  that  it  was  an  off  brand, 
and  it  was  borne  out  by  the  fact  that  I  still  have 
some  of  that  on  hand  after  more  than  two  years. 

Q.  Okay.  Now^,  in  regard  to  this  particular  tuna. 
Do  you  [335]  recall  the  prices  that  you  marketed 
and  sold  that  for  ?  A.     The  Tuna  ? 

Q.    Yes. 

A.  Well,  I  remember,  I  believe  I  am  correct  iii 
stating  this,  that  it  was  two  different  kinds  of  tuna. 
One  would  be  a  white  Albacore  Tuna,  which  would 
be  a  better  grade  than  just  a  white  tuna.  And  if 
memory  serves  me  correctly,  we  attempted  to  sell 
that  3  cans  for  98c,  and  when  it  didn't  move  as 
fast  as  w^e  wanted  it  to  move,  it  has  taken  up  space 
and  money  we  had  tied  up  in  it.  it  was  later  reduced 
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lower  than  the  3  cans  for  98c,  but  I  am  not  positive 

what  that  price  was. 

Q.  Now,  the  other  type  of  tuna,  other  than  the 
Albacore,  do  you  recall  what  that  sold  for? 

A.  No,  I  don't.  We  had  the  biggest  quantities 
of  the  tima,  that  if  I  remember  correctly,  w^as  the 
tuna  that  I  spoke  of  a  while  ago,  and  we  sold  quite 
a  bit  of  it  for  three  cans  for  98,  but  the  balance  of  it 
I  am  just  not  sure. 

Of  course,  in  our  business,  we  use  a  lot  of,  in 
other  w^ords,  leaders  or  we  will  say  lost  leaders,  and 
it  was  sold  for  less  than  that,  but  I  am  just  not 
positive  what  we  sold  the  brand  for,  sir. 

Q.  Is  there  any  way  by  looking  at  this  document 
to  check  the  amount  of  money,  so  that  you  can 
testify  as  to  what  the  actual  price,  or  is  this  the 
actual  price  of  this  salmon  to  you?  [336]  In  other 
w^ords,  the  $3,100.00,  that  is  all  you  paid  for  the  200 
cases,  is  that  correct? 

A.     That  is  tuna,  I  believe,  Mr.  Eubank. 

Q.     Tuna? 

A.  That  is  right.  In  other  words,  everything  that 
is  there,  Mr.  Eubank,  any  transaction  that  I  had 
is  on  those  invoices,  paid  invoices,  and  my  checks. 
There  w^as  no  cash  involved. 

Mr.  Eubank :     No  further  questions. 
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Cross-Examination 
By  Mr.  Whitney: 

Q.  You  lots  of  times,  Mr.  Keeton,  buy  in  large 
quantities,  if  you  can  buy  groceries  in  large 
quantities?  A.     Yes;  I  do,  sir. 

Q.  In  order  to  have  any  competition  with  the 
chain  stores,  you  have  to  buy  in  large  quantities  ? 

A.     That  is  essential  now,  sir. 

Q.  In  order  to  get  the  price.  And  at  times  do 
you  ever  buy  what  you  would  call  damaged  goods, 
goods  like  have  been  in  a  train  wreck? 

A.     I  have  for  the  last  ten  years,  sir. 

Q.     You  get  those  at  a  nice  price  ? 

A.     At  a  greatly  reduced  price. 

Mr.  Eubank:  I  object  to  this  line  of  testimony, 
on  relevancy.  [337] 

The  Court:  If  you  want  to  call  this  man  as  a 
witness,  you  may  do  it. 

Q.  (By  Mr.  Whitney)  :  I  believe  you  stated  this 
was  an  off  brand  of  salmon,  and  that  you  still  have 
some  on  hand?  A.     That  is  true,  sir. 

Q.  In  other  words,  it  is  harder  to  sell  an  off 
brand  than  it  is  a  regular  brand  like  Libby  or  Del 
Monte,  and  the  like  ? 

A.  That  is  true,  not  only  with  salmon  or  tuna, 
but  with  any  other  food  products. 

Q.  Now,  some  of  that  salmon  that  was  sold  to 
you  as  Red  Salmon,  was  it  Red  Salmon  ? 
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A.     It  was  not. 

Q.     How  do  you  know  that? 

A.  Well,  my  customers  were  first  to  tell  me,  and 
instead  of  being  Red  Sockeye  Salmon  as  we  had 
thought  it  all  to  be,  some  of  it  turned  out  to  be, 
well,  you  wouldn't  call  it  a  Pink  Salmon,  but  I 
would  call  it  semi-red  salmon. 

Q.  In  other  words,  it  was  mislabeled  as  Red 
Salmon,  when  in  truth  and  in  fact  it  was  more  like 
Pink  Salmon?  A.     That  is  true. 

Mr.  Whitney:     That  is  all. 

Redirect  Examination 
By  Mr.  Eubank:  [338] 

Q.  Mr.  Keeton,  did  you  report  this  fact  to  the 
Food  and  Drugs  Administration,  Federal  Food  and 
Drugs  Administration  ? 

A.  No,  I  am  sure  I  didn't,  Mr.  Eubank.  Cer- 
tainly I  discussed  it  with  Mr.  Hoffman. 

Q.  You  do  realize  that  that  agency  is  there  to 
protect  the  people  against  false  labelling,  do  you 
not?  A.     I  do,  sir. 

Mr.  Eubank:     No  further  questions. 

The  Court:     That  will  be  all,  Mr.  Keeton. 

(Witness  excused.) 

The  Court :     Do  you  have  any  more  witnesses  ? 
Mr.  Eubank :     Just  one  here,  sir. 
The  Court :     Call  him. 
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called  as  a  witness  in  behalf  of  the  Government, 
having  been  first  duly  sworn,  testified  as  follows : 

Direct  Examination 
By  Mr.  Eubank : 

Q.     Your  name  is  H.  B.  Schurtz? 

A.     That  is  right. 

Q.  And  you  are  the  owner  and  operator  of 
Schurtz  Produce  Company^  A.     Yes,  sir. 

Q.     And  that  is  located  in  Hutchinson,  Kansas? 

A.     Yes,  sir.  [339] 

Q.  Mr.  Schurtz,  do  you  recognize  the  name  of 
Ben  B.  Hoffman?  A.     Yes,  sir. 

Q.  Do  you  recognize  the  name  of  Acme  Distribut- 
ing Company  of  Mesa?  A.     Yes,  sir. 

Q.  How  do  you  recognize  that  name,  Mr. 
Schurtz  ? 

A.  Well,  Mr.  Hoffman  called  up  by  phone  and 
said  it  was  Acme  Distributing  Company. 

Mr.  La  Prade:  For  the  record,  may  we  object, 
and  move  it  be  striken.  No  identification  of  the 
caller. 

The  Court:  We  will  see  about  that  later.  Go 
ahead. 

Q.  (By  Mr.  Eubank)  :  Now,  in  regard  to  the 
telephone  call,  Mr.  Schurtz,  could  you  identify  the 
exact  date  ? 

A.     It  was  last  May,  our  records  show  last  May. 

Mr.  La  Prade :    What  year  was  that  ? 

The  Witness :     In  May  of  1954.  It  was  1954. 
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Mr.  Eubank:  May  this  be  marked  for  identifica- 
tion? 

The  Clerk:  Government's  Exhibit  48  for  identi- 
fication. 

(Said  telephone  bills  and  check  were  marked 
as  Government's  Exhibit  48  for  identification.) 

Q.  (By  Mr.  Eubank) :  This  phone  call,  how  did 
it  come?  Was  it  prepaid,  or  a  collect  calH  [340] 

A.     It  was  a  collect  call. 

Q.  And  the  person  that  received  it,  or,  the  per- 
son that  you  received  it  from,  how  did  they  identify 
themselves  ? 

A.  He  said  it  was  Acme  Distributing  Company 
of  Mesa,  Arizona. 

Q.  I  show  you  Government's  Exhibit  48  for 
identification,  and  ask  you  if  you  recognize  those 
documents'?  A.     Yes,  sir. 

Q.     And  what  are  those  documents? 

A.  They  are  our  telephone  bills  for  the  month 
of  May,  1954. 

Q.  And  what  is  the  other  document  attached 
thereto  ? 

A.  That  is  our  check  in  payment  of  the  telephone 
bill. 

Q.     And  how  are  these  bills  kept  at  your  office? 

A.  I  keep  them  in  the  phone  book,  and  then  they 
check  them  against  the  telephone  bill  when  we  get 
it  each  month. 

Q.  And  how  long  do  you  retain  this  pai'ticular 
teh^phone  slip? 
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A.    We  usually  keep  them  several  years. 

Mr.  Eubank:  I  ask  that  Government's  Exhibit 
48  be  admitted  in  evidence. 

Mr.  Whitney:  May  I  ask  a  question  on  voir 
direl 

The  Court:     All  right. 

Q.  (By  Mr.  Whitney)  :  Do  you  know  Mr.  Hoff- 
man personally?  [341]  A.     No,  sir. 

Q.     Never  talked  to  him?  A.     No,  sir. 

Mr.  Whitney:  I  object  to  it  on  the  grounds  there 
is  no  identification  of  the  caller. 

The  Court :     It  may  be  received. 

The  Clerk :     Government's  Exhibit  48  in  evidence. 

(Said  telephone  bills  and  check  were  received 
in  evidence  and  marked  as  Government's  Ex- 
hibit 48.) 

Q.  (By  Mr.  Eubank) :  Looking  at  Govern- 
ment's Exhibit  48  in  evidence,  can  you  place  the 
exact  day  of  the  telephone  call  ? 

A.  It  was  the  21st  of  May.  This  is  the  call  here. 
Phoenix. 

Q.     Were  there  any  subsequent  calls  to  this  one? 

A.  No,  this  is  the  first  call.  No,  this  was  the 
second.  The  21st  was  the  first,  I  think.  This  is  the 
21st,  yes.  That  is  right. 

Q.     Were  there  any  other  calls? 

A.     There  was  a  call  about  a  week  later. 

Q.     What  date  exactly  was  that? 

A.     That  was  the  29th. 
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Q.  Xow,  the  first  call,  would  you  read  to  the 
jury  the  place  that  is  listed  that  it  came  from? 

A.     It  is  listed  here  as  Phoenix.  [342] 

Q.  And  on  the  second  call,  would  you  list  the 
designation?  A.     It  is  listed  Mesa. 

Q.  Now,  in  regard  to  the  first  call,  Mr.  Schurtz, 
will  you  please  tell  the  jury  what  was  said  by  Mr. 
Hoffman? 

A.  Well,  they  called  and  wanted  to  buy  some 
chickens,  dressed  chickens.  And  he  talked  to  Mrs. 
Schurtz  at  first,  because  I  was  busy  on  the  other 
phone  when  the  call  came  in. 

Q.  Now,  did  you  talk  to  him  on  the  first  call 
at  all? 

A.  Yes,  sir.  She  talked  to  him  a  while,  and  then  I 
got  in  on  the  conversation  when  I  got  through  with 
the  other  phone  call,  and  he  said  he  was  Ben  Hoff- 
man of  Acme  Distributing  Company. 

Q.     That  is  when  you  got  on  the  phone? 

A.  That  is  right.  I  was  on  the  phone  at  the  same 
time  she  was.  We  have  an  extension  in  the  office. 

Q.  I  see.  All  right.  Now,  when  you  were  talking 
to  Mr.  Hoffman  personally,  that  is  the  conversation 
we  are  interested  in.  What  did  Mr.  Hoffman  say 
to  you  ? 

A.     Well,  he  had  given  an  order  for  some  chickens. 

Q.     How  many? 

A.  And  she,  you  know,  wanted  to  know  whether 
wo  should  ship  him.  I  said  we  don't  know  him,  and 
he  said — and  T  lu^ard  this  on  the  phonc^ — that  this 
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fellow  in  Albuquerque  told  him  about  us,  and  that 

is  how  he  called  to  buy  the  chickens.  [343] 

Q.     Do  you  remember  the  name? 

A.  The  Broadway  Poultry  Company,  in  Al- 
buquerque. 

Q.     And  had  you  done  business  with  them  before? 

A.     Yes,  sir. 

Q.  And  had  you  had  satisfactory  relations  with 
them?  A.     Yes,  sir. 

Q.  On  the  basis  of  that  phone  call,  what  was  the 
amount  of  poultry  ordered  ? 

A.  It  was  four  barrels.  He  wanted  it  right 
away,  and  we  weren't  in  a  position  to  ship  right 
away,  so  we  shipped  him  one  barrel  the  next  day, 
and  followed  up  a  couple  of  days  later  with  the 
other  three  barrels  by  Express. 

Mr.  Eubank:     May  these  be  marked  as  exhibits? 

The  Clerk:  Government's  Exhibits  49  and  50  for 
identification. 

(Said  copies  of  Invoices  were  marked  as 
Government's  Exhibits  49  and  50,  respectively, 
for  identification.) 

Q.  (By  Mr.  Eubank)  :  Mr.  Schurtz,  what  were 
the  terms? 

A.  Our  terms  are  cash,  but  we  shipped  to 
Broadway  Poultry,  and  they  remitted  on  arrival. 

Q.  In  the  discussion  with  Mr.  Hoffman,  did  you 
discuss  payment  terais  ? 

A.     Yes,  sir,  he  agreed  to  pay  on  arrival. 
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Q.  Have  you  ever  received  any  payment  for 
these?  [344] 

A.     We  received  no  word  at  all,  or  payment. 

Q.  I  show  you  Government's  Exhibits  49  and  50 
for  identification,  and  ask  you  if  you  recognize  these 
documents?  A.     Yes,  sir. 

Q.     Will  you  tell  the  jury  what  that  document  is. 

A.  This  is  a  copy  of  the  original  shipment  or 
invoice  to  him  on  the  first  l)ill. 

Q.     How  were  those  kept  in  your  office? 

A.     We  kept  them  on  file. 

Q.     And  have  those  been  on  file  since  that  date  ? 

A.  That  is  right,  just  the  same  as  we  keep  all 
our  records. 

Q.  And  the  Exhibit  49,  when  was  that,  when  did 
you  bring  that  with  you? 

A.     I  just  brought  it  with  me  now. 

Q.  Okay.  Looking  at  Exhibit  50,  Government's 
Exhil)it  50,  for  identification,  do  you  recognize  that 
document  ? 

A.  Yes,  this  is  the  additional  3  barrels  shipped 
3  days  later.  That  is  a  copy  of  the  original.  The 
original  was  mailed  with  the  shipment,  with  the 
Express  Receipt. 

Mr.  Eubank:  I  ask  that  Government's  Exhibits 
49  and  50  be  admitted  in  evidence. 

Mr.  Whitney:  Objection  as  not  properly  identi- 
fied. Immaterial. 

The  Court:     Objection  overruled. 

The  Clerk:  Government's  Exhibits  49  and  50  in 
evideuf'(\ 
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(Said  copies  of  invoices  were  received  in  evi- 
dence and  marked  as  Government's  Exhibits 
49  and  50.)  [345] 

Q.  (By  Mr.  Eubank)  :  Showing  you  Govern- 
ment's Exhibit  49  in  evidence,  I  ask  you  to  relate 
the  contents  of  the  first  shipment. 

A.  40  hens,  that  is  chickens,  162  pounds,  at 
41c  a  pound,  that  is  dressed  and  drawn.  They  were 
ice  packed  and  shipped  by  express. 

Q.  And  what  particular  express  company,  do  you 
know  ?  A.     American  Railway  Express. 

Q.  Now,  looking  at  Government's  Exhibit  50, 
what  were  the  contents  of  that"? 

A.     Three  barrels,  120  hens,  519  pounds,  41c. 

Q.  Now,  would  you  relate  first,  as  to  Exhibit  49, 
what  the  date  of  that  shipment  was? 

A.     It  is  May  25th,  1954. 

Q.  And  what  was  the  date  of  the  second  ship- 
ment ? 

A.  This  was  the  second  one.  The  first  one  was 
May  22nd,  1954. 

Q.  Now,  Mr.  Schurtz,  have  you  ever  been  paid 
for  this  shipment "?  A.     No,  sir. 

Q.  In  regard  to  the  second  telephone  call,  what 
was  the  content  of  that  conversation? 

A.  Well,  the  phone  call  came  in  about  a  week 
later.  As  far  as  I  know,  I  think  this  was  the  call 
that  was  on  there,  and  he  wanted  ten  more  barrels, 
and  I  told  him  we  couldn't  supply  him,  [346]  be- 


United  States  of  America  331 

(Testimony  of  H.  B.  Schuiiz.) 

cause  we  had  regular  orders,  you  know,  that  was 

taking  about  all  the  poultry. 

And  I  asked  him  about  the  payment  on  the  first 
one,  and  he  said  he  would  get  it  right  out,  and  we 
never  did  hear  any  more. 

Q.     You  never  did  receive  it?  A.     No. 

Q.  Did  Mr.  Hoffman  ever  tell  you  that  the 
merchandise  was  faulty? 

A.  Never  told  us  anything.  We  never  heard  any- 
thing more.  He  was  going  to  pay  for  this  first 
shipment,  which  we  never  heard  from. 

Mr.  Eubank:     No  further  questions. 

The  Court:     Is  that  all  from  this  witness? 

Mr.  La  Prade:     No  questions. 

The  Court:     That  will  be  all. 

(Witness  excused.) 

The  Court:  Do  you  have  any  more  witnesses 
now  ? 

Mr.  Eubank:     No,  sir. 

The  Court:  All  right,  the  Court  will  stand  at 
recess  until  ten  o'clock  in  the  morning. 

(Thereupon,  an  adjournment  was  taken  to  the 
following  day,  Friday,  September  21,  [347] 
1956.) 

September  21,  1956—10:00  A.M. 

The  Court :     You  may  continue. 

Mr.  Eubank:     T  will  call  Mr.  Havward. 
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called  as  a  witness  in  behalf  of  the  Government, 
having  been  first  duly  sworn,  testified  as  follows : 

Direct  Examination 
By  Mr.  Eubank: 

Q.    Your  name  is  W.  C.  Hay  ward,  Sr? 

A.    W.  C.  Hayward,  Senior,  yes,  sir. 

Q.  And  you  are  the  owner  of  Hayward  Special 
Products^  A.    Yes,  sir. 

Q.     And  that  is  a  cannery'? 

A.     Canning  plant,  yes. 

Q.     In  Hohen  Solms,  Louisiana? 

A.     Hohen  Solms,  Louisiana,  yes. 

Q.  Mr.  Hayward,  do  you  recognize  the  name  of 
Ben  B.  Hoffman?  [348] 

A.     I  certainly  do. 

Q.  Do  you  recognize  the  name  of  Ben  B.  Hoff- 
man Wholesale  Grocers? 

A.     I  recognize  the  name  that  he  gave  me. 

Q.    What  name  was  that,  sir? 

A.  He  gave  me  Ben  B.  Hoffman,  Wholesale 
Grocer. 

Q.  In  relation  to  Mr.  Hoffman,  would  you  please 
tell  the  jury  how  you  know  that  name? 

A.  On  August  10,  he  rang  me  and  wanted  to 
know  if  I  had  any  preserves. 

Mr.  La  Prade:  May  we  make  our  objection  to 
the  conversation  as  irrelevant,  no  foundation  or 
identity. 

The  Court:     All  right. 
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Q.  (By  Mr.  Eubank):  When  you  say  ''rang 
you,"  what  do  you  mean  by  that? 

A.     He  rang  me  up  by  telephone,  from  Tucson. 

Q.  What  type  of  call  was  that?  Was  that  a 
])repaid  or  a  collect  call?  A.     A  collect  call. 

Mr.  Eubank :  I  would  like  these  exhibits  marked 
for  identification. 

The  Clerk:  Government's  Exhibit  51  for  identi- 
fication. 

(Said  telephone  toll  bill  w^as  marked  as  Gov- 
vernment's  Exhibit  51  for  identification.)  [349] 

Q.  (By  Mr.  Eubank):  Mr.  Hayward,  I  show 
you  Government's  Exhibit  51  and  ask  you  if  you 
recognize  these  documents? 

A.     Yes.  My  telephone  bills. 

Q.  Now,  would  you  look  at  each  one  of  them, 
each  of  the  documents  there  ?  Look  at  all  them.  Are 
all  of  those  your  bills,  too  ? 

A.     I  think  that  is  all. 

Q.  And  how  do  you  know  that  they  are  your 
bills? 

A.  Well,  it  is  sent  to  me,  W.  C.  Hayward,  from 
the  telephone  company. 

Q.  And  are  these  the  ones  you  brought  with  you 
this  morning  in  reply  to  a  subpoena? 

A.     Yes,  sir. 

Q.  Mr.  Hayward,  in  regard  to  these  bills,  how 
were  they  kept  by  you,  as  far  as  your  records  are 
concerned  ? 
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A.  Well,  I  keep  all  my  bills  each  year  to  itself, 
filed  to  themselves. 

Q.  And  these  particular  telephone  bills,  what 
station  are  they  billed  to?  Are  these  your  home 
phone  or  office  phone? 

A.  That  is  the  home  phone.  Well,  that  is  the 
office  phone.    They  have  no  phone  at  the  factory. 

Q.  And  where  exactly  is  your  home  phone  lo- 
cated? A.     Right  in  the  hall  of  my  home. 

Q.     The  city  and  state?  [350] 

A.     Hohen  Solms. 

Q.     Louisiana?  A.     Louisiana,  yes. 

Q.  Can  you  identify  the  exact  date  of  the  calls, 
the  first  call? 

A.     The  first  call  from  Mr.  Hoffman  was 

Q.  One  moment,  can  you  identify  the  exact  date 
of  the  calls  from  Mr.  Hoffman  by  referring  to  these 
bills?  A.    Yes. 

Mr.  Eubank:  I  ask  that  Government's  Exhibit 
51  for  identification  be  admitted  in  evidence. 

Mr.  Whitney:  We  object  to  the  introduction  of 
Government's  Exhibit  51  for  identification  in  evi- 
dence upon  the  grounds  that  this  shows  matters  in 
August,  1953,  whereas  Count  X  of  the  Indictment 
states  that  it  is  in  August,  1954,  and  that  would  be 
completely  wrong. 

The  Court :     That  is  what  the  indictment  recites. 

Mr.  Eubank :     Your  Honor,  evidently  a  transcribli 
ing  error  was  made  in  the  Indictment  itself,  and 
that  the  actual  year  which  we  can  show  was  1958. 
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The  Court:  Wc^ll,  I  don't  know  what  you  are 
going  to  do  about  that. 

Mr.  Whitney:     You  can't  change  the  indictment. 

The  Court :  If  it  was  an  Information,  you  might 
do  it,  but  not  an  Indictment.  [351] 

Mr.  Eubank:  Your  Honor,  the  defendant  was 
amply  informed  of  his  rights,  because  we  have  two 
counts  against  Mr.  Hoffman  in  regard  to  the  Hay- 
ward  transaction. 

Coimt  IX  is  also  against  Mr.  Hoffman,  and  it 
recites  the  proper  date,  that  on  or  about  the  13th 
day  of  August,  1953,  in  the  District  of  Arizona,  and 
so  forth. 

The  Court :     I  see.  All  right,  go  ahead. 

Mr.  Eubank:  I  ask  that  Exhibit  number  51  for 
identification  be  admitted  in  evidence. 

The  Court:     It  may  be  received. 

The  Clerk:     Government's  Exhibit  51  in  evidence. 

(Said  telephone  toll  bill  was  received  in  evi- 
dence and  marked  as  Government's  Exhibit  51.) 

Q.  (By  Mr.  Eubank) :  Mr.  Hayward,  I  show 
you  Government's  Exhibit  51  in  evidence  and  ask 
you  if  you  can  determine  by  looking  at  these  bills 
the  exact  date  of  the  first  telephone  caU  from  Mr. 
Hoffman? 

A.  August  10th,  from  Tucson.  That  is  the  first 
time  I  heard  from  him. 

Q.     That  is  the  first  conversation  that  you  recall? 

A.     Yes. 

Q.     Now,   in   regard   to    that    conversation,    Mr. 
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Hayward,  would  you  please  relate  to  the  jury  how 

Mr.  Hoffman  identified  himself?  [352] 

Mr.  La  Prade :  If  the  Court  please,  may  I  have 
the  witness  on  voir  dire  for  one  question? 

The  Court :  You  may  cross-examine  in  a  minute. 
Go  ahead. 

The  Witness:  Hoffman  rang  me  up  on  the  eve- 
ning of  August  10th.  He  asked  me  if  I  had  any 
preserves.   I  told  him  yes. 

He  asked  me  what  kind.  I  told  him  I  had  seed- 
less blackberry  preserves,  fig  preserves,  and  some 
other  preserves. 

Well,  he  only  wanted  fig  preserves  and  blackberry 
preserves.  He  asked  me  when  I  could  get  the  truck 
out.  It  was  a  van.  I  think  the  van,  the  maximum 
shipping  weight  of  the  van  was  something  like 
40,000  tons.  I  don't  remember  exactly. 

The  Court :     Tons  or  pounds  ? 

The  Witness :     Pounds,  I  should  say.  Pardon  me. 

At  any  rate,  he  asked  me  when  I  could  get  it  out. 
I  said  I  could  start  loading  immediately.  We  went 
down  the  following  day 

Q.  (By  Mr.  Eubank)  :  Now,  in  regard  to  that 
first  telephone  call,  what  did  Mr.  Hoffman  tell  you 
about  his  business,  or  did  you  inquire  about  his 
business  in  Tucson? 

A.  Yes,  I  inquired  about  his  business,  in  order 
to  give  him  the  correct  price.  He  said  he  was  the 
largest  wholesale  dealer  in  Tucson.  [353]  |d 

Q.  Did  he  say  anything  else  about  his  business 
capacity  in  Tucson? 
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A.  Well,  I  can't  exactly  recollect  exactly  what 
he  said,  but  I  asked  him  what  business  he  was  in, 
and  he  said  he  owned  the  largest  wholesale  business 
in  Tucson. 

Q.  Now,  on  the  first  telephone  conversation,  did 
he  make  any — or  what  was  the  terms  that  were  dis- 
cussed, if  any? 

A.  Well,  I  asked  him  what  business  he  was  in 
in  order  to  give  him  the  correct  price  and  terms. 

Q.  Would  you  explain  that  to  the  jury,  where 
the  price  differential  comes  in? 

A.  Well,  we  generally  give  the  wholesaler  about 
5%  less  than  the  retailer. 

Q.     I  see. 

A.  And  I  gave  him  the  wholesale  price,  with  the 
understanding  that  he  would  discount  his  bill  within 
ten  days. 

Q.  Now,  on  that  particular  point,  would  you  tell 
the  jury  the  exact  terms?  In  other  words,  when 
was  the  pajnnent  to  be  made  ? 

A.  Within  ten  days  from  the  time  that  he  re- 
ceived the  billing. 

Q.  Now,  if  he  paid  within  ten  days,  what  benefit 
would  he  derive? 

A.     He  would  have  derived  one  per  cent. 

Q.  And  if  he  didn't  take  advantage  of  that,  the 
ten-day  [354]  one  per  cent,  what  would  have  been 
the  period  he  would  have  had  to  have  paid  the  bill 
in  any  event?  A.     Thirty  days. 

Q.     And  was  that  ap^rerr]  on  ov(m-  tho  tp]oj)h()]^e? 
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A.  I  can't  say  it  was  agreed  on,  but  it  is  a  known 
fact  that 

Mr.  Whitney:  I  object  to  that,  if  the  Court 
please. 

The  Court:     Yes,  don't  state  that. 

Q.  (By  Mr.  Eubank)  :  Mr.  Hayward,  did  you 
tell  him  over  the  telephone  that  those  were  the 
terms  ^ 

A.  No,  I  did  not  tell  him  over  the  telephone.  I 
told  him  it  would  be  one  per  cent  ten  days. 

Q.  I  see.  Over  the  telephone  you  discussed  the 
one  per  cent  in  ten  days?  A.     Yes. 

Q.     What  did  Mr.  Hoffman  say  to  that? 

A.  He  said  he  discounted  all  of  his  bills,  and  I 
needn't  to  worry  about  the  payment  of  them. 

Q.  Now,  in  this  first  conversation  did  you  re- 
quire or  request  any  correspondence  or  letter  or 
mail  from  Mr.  Hoffman? 

A.     I  asked  him  when  he  first  rang  me  up  to  con 
firm  the  order  in  writing. 

Q.     And  did  he  confirm  the  order? 

A.     Yes.  [355] 

Mr.  Eubank:  Mark  this  Grovernment's  Exhibit 
52. 

The  Clerk:  Government's  Exhibit  52  for  identi- 
fication. 

(Said   letter   was   marked   as   Government's 
Exhibit  52  for  identification.) 

Q.     (By  Mr.  Eubank):     Mr.  Hayward,  I  show 
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you  Government's  Exhibit  52  for  identification,  and 

ask  you  if  you  recognize  that  document  ? 

A.     Yes,  there  is  my  handwriting. 

Q.     Do  you  recognize  it?  A.     Yes. 

Q.     And  what  is  the  document? 

A.  That  is  confirming  the  order  that  Hoffman 
ordered  over  the  telephone. 

Q.  And  as  to  the  receipt  of  this  letter,  how  was 
the  letter  received? 

A.  Well,  there  is  no  one  opened  the  mail  except 
my  boy  and  I.   It  was  opened  by  me  or  my  boy. 

Q.  Do  you  know  whether  you  opened  this  letter 
or  not?  A.     I  couldn't  swear  to  that,  no. 

Mr.  Whitney:  I  beg  your  pardon,  I  couldn't 
h(^ar  that. 

Tlie  Witness:  I  could  not  swear  to  that,  that  I 
opened  the  letter.  It  was  either  opened  by  my  boy 
or  myself. 

Mr.  Eubank:  I  offer  Government's  Exhibit  52 
for  identification  in  evidence. 

Mr.  Whitney:  Objected  to  on  grounds  there  is 
no  sufficient  [356]  proof  of  mailing  under  the  state- 
ment of  the  witness,  and  no  proof  at  all  of  mailing, 
and  no  foundation  laid  for  its  introduction. 

The  Court:  You  are  probably  right,  but  I  will 
let  it  be  received  temporarily  here.  I  think  when 
we  used  to  try  these  cases,  we  would  have  somebody. 
I  can't  remember  how  the  mailing  was  proved. 

The  Clerk :     Government's  Exhibit  52  in  evidence. 

(Said   letter   was   received   in   evidence   and 
marked  as  Government's  Exhibit  52.) 
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Q.  (By  Mr.  Eubank)  :  Now,  in  regard  to  Gov- 
ernment's Exhibit  52  in  evidence,  I  ask  you  to  look 
at  the  document,  and  ask  you  if  that  covers  the 
terms  that  were  discussed  in  the  first  telephone  con- 
versation? A.     I  rang  him  up. 

Q.  Now,  are  these  the  terms  in  the  first  tele- 
phone conversation'? 

A.  Yes.  Those  were  the  terms,  but  after  I 
started  loading  the  truck 

Q.  Okay.  Now,  would  you  read  to  the  jury  the 
letter  that  Mr.  Hoffman  wrote? 

A.  ' '  Confirming  your  telephone  conversation,  you 
can  ship  me  at  once  500  cases  of  blackberry  pre- 
serves in  12-ounce  tumblers,  at  $2.85  per  dozen;  25 
cases  of  fig  preserves  in  18-ounce  [357]  cans  at 
$3.10  a  dozen.  Thank  you  in  advance.  Yours  truly, 
Ben  Hoffman." 

Q.  And  was  this  the  amount  that  was  ordered 
in  the  first  telephone  conversation? 

A.  That  was  the  amount  that  was  ordered  in  the 
first  telephone  conversation. 

Q.  Now,  Mr.  Hayward,  would  you  tell  the  jury 
the  method  by  which  mail  is  received  in  your  com- 
pany? 

A.  Well,  it  is  put  in  the  box  in  front  of  our 
store,  and  the  canning  plant  has  a  mailbox.  The 
store  has  a  mailbox,  and  then  the  colored  people  on 
the  place  have  a  mailbox. 

Q.     How  many  people  work  in  your  office?  ■ 

A.     In  the  office?   About  four. 
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Q.  And  at  this  time,  on  August  13,  1953,  do  you 
recall  how  many  worked  there  then? 

A.  We  haven't  had  a  very  large  force  there.  A 
stenogi^apher,  my  two  boys  and  myself. 

Q.  Who  usually  collects  the  mail  from  the  mail 
delivery  box?  Is  anyone  assigned  to  that  task? 

A.  Well,  it  is  anybody  that  is  interested  in  the 
factory,  and  put  on  my  desk. 

Q.     And  the  mail  is  put  on  your  desk? 

A.    Yes. 

Q.  Now,  who  in  your  company  is  authorized  to 
open  the  incoming  mail  ?  [358] 

A.     My  boy  and  I. 

Q.  Are  you  two  the  only  ones  that  are  authorized 
to  open  it?  A.     Yes. 

Q.     Is  that  a  fact  as  of  August  13,  1953? 

A.     Yes. 

Q.     Is  that  the  way  it  was  done  then? 

A.     Yes. 

Q.  Now,  in  respect  to  that  date,  you  have  testi- 
fied that  you  cannot  recall  opening  this  particular 
letter  yourself? 

A.  Well,  it  was  either  my  boy  or  I.  He  opens 
all  the  mail.  I  don't  open  any,  because  I  am  across 
the  lake.   He  is  running  the  factory. 

Q.  Do  you  recall  of  your  own  recollection  the 
approximate  date  that  this  got  into  your  hand? 

A.     No,  I  could  not.   I  couldn't  remember  that. 

Q.  I)o  you  remember  in  subsequent  telephone 
calls  to  Mr.  Hoffman  referring  to  this  letter? 

A.     Yes. 
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Q.  And  do  you  recall  whether  it  was  the  second 
or  third  telephone  call? 

A.     Well,  it  was  the  third  after  he  rang  me. 

Q.  It  was  the  third  telephone  call  after  he  rang 
you  ?  A.     Yes.  And  then  I  rang  him. 

Q.  And  in  a  conversation  relating  to  this  letter, 
did  [359]  Mr.  Hoffman  make  any  statement  regard- 
ing the  letter?  Did  he  say  anything  concerning  it, 
do  you  recall? 

A.     No,  I  don't  recall  that  he  said  anything. 

Q.     Now,  Mr.  Hayward,  we  have  pretty  well  com 
pleted  the  conversation  in  the  first  telephone  call. 

In  regards  to  the  second  telephone  call,  can  yo 
testify  the  date  ?  A.     I  rang  Hoffman  up. 

Q.     What  date  was  that? 

A.     It  was  the  12th,  I  think. 

Q.     Would  you  consult  Exhibit  51  in  evidence  ? 

A.     The  12th. 

Q.     Now,  what  was  the  month? 

A.     August  the  12th. 

Q.  August  the  12th,  1953.  And  would  you  please 
tell  the  jury  the  nature  of  that  conversation? 

A.  I  rang  him  up  to  increase,  to  get  his  permis 
sion  to  increase  the  truck  to  its  maximum  load. 

Q.  What  was  the  reason  for  increasing  the 
truck's  maximum  load? 

A.     Well,   it   wouldn't   have   cost   any   more 
freight  to  put  the  maximum  load  on. 

Q.  And  what  would  the  maximum  load  have 
been?  A.     I  can't  offhand  tell  von  exactlv. 
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Q.  In  that  conversation  would  you  relate  what 
Mr.  Hoffman  [360]  said  to  you? 

A.  Why,  he  was  very  much  disturlx^d,  because 
I  didn't  prepay  the  freight  on  the  first  load. 

Q.  Now,  this  is  on  August  12th.  Had  you  already 
made  a  shipment? 

A.  No,  I  rang  him  asking  him  to  increase  the 
order. 

Q.     That  is  right.   On  August  12th? 

A.     On  August  12th. 

Q.  On  August  12th,  what  did  Mr.  Hoffman  say 
to  you  when  you  were  talking  about  increasing  the 
shipment  ? 

A.  He  asked  me  if  I  could  get  out  another  load. 
I  told  him  yes,  I  would  get  out  another  load  just  as 
soon  as  I  would  receive  his  check.  And  he  then  gave 
me  hell,  if  I  express  it  right 

Q.     That  is  all  right. 

A.     For  not  prepaying  the  freight. 

Mr.  Eubank :  Mark  this  as  Government's  Exhibit 
53  and  Government's  Exhibit  54  for  identification. 

The  Clerk:  Government's  Exhibits  53  and  54, 
respectively,  for  identification. 

(Said  Invoice  and  said  Bill  of  Lading  were 
marked  as  Government's  Exhibits  53  and  54, 
L       respectively,  for  identification.) 

Q.  (By  Mr.  Eubank):  Mr.  Hayward,  I  now 
show  you  Government's  Exhibit  53  [361]  for  iden- 
tification, and  ask  you  if  you  recognize  that  docu- 
ment? A.     That  is  my  writing. 
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Q.  And  what  document  is  that,  or  what  type  of 
document "?  A.     That  is  a  bill. 

Q.  What  type  of  a  bill  ?  I  mean,  how  is  that  used 
in  your  company "? 

A.     Well,  I  don't  quite  understand. 

Q.     This  evidently  is  one  of  your  company  forms? 

A.     Yes,  Hayward  Special  bill. 

Q.  How  do  you  use  that  in  regard  to  your  ship- 
ments made?  A.     I  just  mail  it  out. 

Q.  Is  there  any  technical  name  for  this  type  of 
paper  that  is  used  in  the  trade  ? 

A.     1^0,  it  is  just  a  billing,  that  is  all. 

Q.     Could  it  be  also  called  an  invoice  ? 

A.     Invoice,  a  billing  invoice. 

Q.  In  regard  to  this  billing,  do  you  recognize 
this  particular  document? 

A.     Yes.   It  is  my  handwriting.   I  wrote  it. 

Q.  And  in  what  relation  do  you  recognize  it,  as 
far  as  this  case  is  concerned? 

A.     What  relation  I f| 

Q.  Yes,  in  other  words,  what  relationship  does 
this  document  have  to  this  case?  This  is  United 
States  versus  Ben  Hoffman.  [362] 

A.     Well,  it  is  an  unpaid  bill.   That  is  all 
it  is  an  unpaid  bill. 

Q.     And  the  billing  is  to  whom? 

A.     Ben  Hoffman. 

Q.  Does  this  contain  the  terms  of  the  shipment 
to  Mr.  Hoffman?  A.     No,  it  does  not. 

Q.     Does  it  contain  the  amount? 

A.     Yes,  the  amount. 
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Mr.  Eubank:  I  ask  that  Government's  Exln])it 
53  be  introduced  in  evidence. 

Mr.  La  Prade:  We  o])ject  to  its  introduction. 
No  foundation  laid  that  it  was  ever  received  by  the 
defendant. 

The  Court :     It  may  be  received. 

The  Clerk :     Government's  Exhibit  53  in  evidence. 

(Said  Invoice  was  received  in  evidence  and 
marked  as  Government's  Exhibit  53.) 

Q.  (By  Mr.  Eubank) :  And  now,  Mr.  Hayward, 
showing"  you  again  Government's  Exhibit  53  in  evi- 
dence, is  this  the  original  of  this  statement? 

A.     Yes. 

Q.     This  is  the  original?  A.     Yes. 

Q.     And  were  any  copies  made  at  that  time  ? 

A.     We  always  keep  a  copy.  [363] 

Q.  And  was  any  of  these  sent  with  the  ship- 
ment? A.     Yes. 

Q.     Which  copy,  or  which  one? 

A.  Well,  the  second  copy  was  sent.  The  original 
was  sent  to  the  customer,  and  a  copy  was  filed  away. 

Q.     Now,  which  one  is  this? 

A.     That  is  a  copy. 

Q.     This  is  the  copy?  A.     Yes. 

Q.     Is  this  the  one  that  was  filed  away? 

A.     Yes. 

Q.  Now,  I  show  you  Government's  Exhibit  54 
for  identification,  and  ask  you  if  you  recognize  this 
document?  A.     That  is  my  writing. 

Q.     Do  you  recognize  the  document? 
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A.     Yes. 

Q.     And  bow  do  you  recognize  it  ? 

A.  Well,  it  is  transportation,  shipping  transpor- 
tation, Herrin  Transportation  Company,  and  we 
shipped  all  the  preserves  out  by  the  Herrin  Trans- 
portation. 

Q.  Would  you  tell  me  if  this  is  an  original  or 
a  copy?  A.     This  is  a  copy,  I  guess. 

Q.  And  where  on  this  type  of  thing  does  the 
original  usually  go  ? 

A.  The  original  is  supposed  to  go  to  the  [364] 
shipper. 

Q.     How  many  of  the  copies  do  you  retain? 

A.     Of  these  we  retain  two. 

Q.     And  is  this  one  of  the  copies  that  you  retain  ? 

A.     Yes. 

Q.     How  does  this  shipment  relate  to  this  case? 

A.     Well,  he  ordered  500  cases  of  blackberries. 

Q.     You  say  he.  Who  is  that  ?  A.     Hoffman. 

Q.     And  is  this  that  shipment? 

A.  Yes.  I  have  increased  it  100  with  his  per- 
mission. 

Q.     Right. 

Mr.  Eubank:  I  ask  that  Government's  Exhibit 
54  for  identification  be  admitted  in  evidence. 

Mr.  Whitney:  Object  to  it  on  the  grounds  no 
foundation  is  laid,  and  not  binding  on  the  defend- 
ant. 

The  Court :     It  may  be  received. 

The  Clerk :     Government's  Exhibit  54  in  evidence. 
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(Said  Bill  of  Lading*  was  received  in  evidence 
and  marked  as  Government's  Exhibit  54.) 

Q.  Now,  looking*  at  Government's  Exhibit  54  in 
evidence,  Mr.  Hay  ward,  will  you  please  recite  to 
the  jury  the  amounts  that  were  shipped,  and  the 
place  from  which  they  were  shipped  to  where? 

A.     The  amount  of  this? 

Q.     On  your  shipment,  yes.  [365] 

A.  There  was  600  24/12  oz.  tumblers  blackberry 
preserves ;  25  cases  24/13  oz.  cans  of  preserved  figs. 

Q.     They  were  shipped  from  w^hat  point? 

A.  They  were  shipped  from  Hohen  Solms,  the 
factory,  to  Tucson. 

Q.     And  consigned  to  whom? 

A.  To  Ben  B.  Hoffman,  Tucson,  1610  South  4th 
Avenue. 

Q.     And  that  is  in  Arizona?  A.     Yes. 

Q.  Now,  going  back  to  the  telephone  conversa- 
tions that  you  testified  having  with  Mr.  Hoffman, 
was  there  a  third  telephone  conversation  between 
you  and  him? 

A.  Well,  in  Waveland,  I  rang  him  up  and  I 
think  I  spoke  to  his  secretary,  or  his  wdfe,  I  don't 
know  who,  trying  to  find  out  when  he  was  going 
to  pay  for  that  car  of  preserves. 

Q.  In  that  regard,  Mr.  Hayward,  was  that  the 
call  that  was  on  August  25th?  You  can  consult  the 
Exhibit  51,  Government's  Exhibit  51.  Would  you 
define  the  date? 

A.     August   ITtli.    Oh,   ves,   on    August   25tli    !v> 
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hadn't  paid  the  bill,  and  he  led  me  to  believe  that 

he  was  going  to  discount  the  bill,  and  he  was  very 

much  disturbed,  said  he  wanted  another  carload  of 

preserves. 

Q.  On  August  25th,  he  asked  for  another  order, 
is  that  correct?  A.     Yes.  [366] 

Q.  Was  there  any  explanation  made  of  why  the 
bill  had  not  been  paid  at  that  time  "I 

A.  He  told  me  the  check  had  been  made  out, 
and  he  didn't  know  why  his  stenographer  hadn't 
mailed  it. 

Q.  And  was  there  anything  else  said  about  the 
shipment  'F 

A.  Yes.  He  was  very  much  disturbed  because  I 
didn't  pay  the  freight  on  the  first  carload,  and  he 
wanted  another  carload  immediately. 

I  told  him  I  would  ship  him  another  carload  as 
soon  as  I  received  the  money  for  the  first  carload. 

Q.  And  did  you  ever  receive  the  money  in  pay- 
ment for  your  first  account?  A.     Not  yet. 

Q.  Referring  to  Government's  Exhibit  56,  would 
you  read  to  the  jury  the  amount  of  your  initial 
billing? 

A.  600  cases  of  seedless  blackberry  preserves  in 
tumblers  at  $2.85,  $3,420.00. 

25  cases  of  24/12  oz.  fig  preserves  in  tin  at  $3.10 
per  dozen,  $155.00;  total,  $3,575.00. 

Q.  Now,  subsequent  to  the  call  of  August  25th, 
have  you  ever  received  any  payment,  any  part  pay- 
ment on  this  shipment?  A.     No. 
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Q.  Were  there  any  other  telephone  calls  made 
by  you  to  Mr.  Hoffman  after  Au^^ist  25th? 

A.  T  rano-  him  u])  from  Waveland,  [367]  Missis- 
sippi. 

Q.  Can  you  tell  us  the  date  of  that  call  from 
lookins:  at  those?  A.     September  26th. 

Q.  On  that  call,  ^Yould  you  please  relate  to  the 
jury  the  conversation  you  had? 

A.  I  hadn't  spoken  to  Hoffman  after  I  spoke 
to  him  to  increase  the  order,  and  I  never  could  ^^et 
him.  I  spoke  to  his  wife  or  secretary,  I  don't  know 
who. 

Q.  How  about  August  25th?  You  mean  since 
August  25th  you  haven't  spoken  to  Ben  Hoffman 
personally  ?  A.     No. 

Q.     That  you  know  of?  A.     No. 

Q.  Actually,  you  have  never  seen  Mr.  Hoffman, 
have  you,  Mr.  Hayward? 

A.     I  have  got  his  picture. 

Q.  xVnd  from  that  picture,  could  you  identify 
him  in  this  courtroom?  A.     Yes. 

Q.     Would  you  point  him  out  to  the  jury,  please? 

A.     Right  straight  back  of  you. 

Q.     What  color  coat  does  he  have  on? 

A.     It  looks  kind  of  reddish  to  me.  I  don't  know. 

Q.  Now,  Mr.  Hayward,  in  regard  to  the  receipt 
of  the  letter  that  you  identified  as  receiving  from 
Mr.  Hoffman,  would  [368]  your  shipment  have  been 
made  if  you  hadn't  received  the  letter?  Would  it 
or  wouldn't  it  have? 

A.     I  think  it  would  have.    T  would  have  sav(Hl 
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100  cases  of  blackberries  if  I  had  shipped  before  I 

received — oh,  before  I  received  the  letter? 

Q.     Yes. 

A.  Oh,  no.  I  held  the  shipment  up  until  I  got 
that  letter. 

Q.  Now,  what  was  the  signature  of  this  letter 
to  you?  Why  did  you  hold  the  shipment  up  until 
you  received  the  letter? 

A.  Well,  a  new  customer,  we  generally  have 
them  to  confirm  the  order  by  letter. 

Q.     And  why  is  that? 

A.  Merely  for  our  record,  I  guess.  I  don't  know. 
A  misunderstanding  over  the  phone,  or  something. 
There  are  sometimes  some  misunderstanding  over 
the  phone. 

Q.  Okay.  And  after  August  25th,  you  never 
heard  from  Mr.  Ben  Hoffman  again  ?  A.     No. 

Q.     Is  that  correct?  A.     That  is  correct. 

Mr.  Eubank :     No  further  questions. 

Cross-Examination 
By  Mr.  La  Prade : 

Q.  Mr.  Hayward,  what  date  were  the  preserves 
shipped,  can  [369]  you  tell  ? 

A.     August  the  17th. 

Q.     And  you  have  testified  that  the  phone  call 
the  first  phone  call  that  was  placed  to  you  from  a 
Mr.  Hoffman  was  on  the  10th  day  of  August,  1953? 

A.     Yes. 

Q.     Now,  do  you  know  whether  in  fact  your  son 
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received  a  phone  call  before  you  did,  and  then  you 

returned  the  call  to  discuss  the  business  transaction  ? 

A.     You  mean  in  ordering  the  preserves? 

Q.  No,  sir.  T  mean,  did  your  son  first  receive  a 
phone  call  from  Tucson? 

A.  I  don't  think  my  son  ever  spoke  to  him.  I 
don't  think  so.    Not  that  I  know  of. 

Q.     You  have  a  phone  bill  in  your  hand,  sir? 

A.     Yes. 

Q.  You  say  you  never  did  receive  any  token  pay- 
ments ?  A.     Not  a  dime. 

Q.  In  other  words,  you  never  shipped  any  mer- 
chandise on  account  of  having  received  some  pay- 
ment?  You  only  made  one  shipment,  is  that  right? 

A.     Yes,  that  is  all. 

Q.  And  was  the  order  placed  when  you  called 
him,  or  when  he  called  you?  Can  you  clarify  that 
for  me,  sir? 

When  did  he  order  the  merchandise?  [370] 

A.     On  August  10th. 

Q.  On  the  phone  when  he  called  you,  or  would 
you  consider  this  your  order  for  the  merchandise? 

A.     Well 

Q.  T  am  referring  to  Government's  Exhibit  52 
in  evidence. 

i  A.  Ordinarily,  now,  we  ship  quite  a  lot  of  pre- 
serves to  Houston,  Texas.  If  they  order  by  phone, 
why,  if  it  is  a  complicated  order,  w^hy,  I  might  ask 
them  to  confirm  it.  At  the  same  time,  I  may  ship 
them  without  the  confirmation. 

Mr.  La  Prade:     No  other  questions. 
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Redirect  Examination 
By  Mr.  Eubank : 

Q.  Mr.  Hayward,  in  regard  to  new  business, 
would  you  state  again  your  custom  as  to  new  busi- 
ness, requiring  writing^ 

A.  Well,  we  have  very,  very  few  new  customers, 
and  naturally  if  we  should  get  a  new  customer,  we 
would  like  to  know  a  little  about  him,  and  we  might 
ask  for  some  recommendation,  or  what  kind  of  busi- 
ness he  is  in. 

In  fact,  Hoffman  is  about  the  only  new  customer 
we  have  had  in  the  last  ten  or  twelve  years. 

Q.  How  long  have  you  operated  the  plant,  Hay- 
ward  Special  Products? 

A.     About  forty  years. 

Mr.  Eubank:     No  further  questions. 

Mr.  La  Prade :     That  is  all. 

(Witness  excused.)  [371] 

Mr.  Eubank :  At  this  time,  your  Honor,  as  there 
is  some  doubt  of  the  letter  form,  I  ask  that  the  jury 
be  allowed  to  compare  the  letter  received  by  Mrj 
Hayward  and  the  letter  previously  identified  as  E: 
hibit  15. 

The  Court :    Are  they  both  in  evidence  ? 

Mr.  Eubank:    Yes,  sir. 

The  Court:  Show  anything  in  evidence  to  the 
jury  you  want  to. 

Mr.  La  Prade :  For  the  record,  may  I  again  ob- 
jeet   to   these   exhibits   being   demonstrated   to   the 
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jury,  for  the  reason  that  they  are  botli  in  the  same 
category,  neither  one  of  them  properly  identified  as 
being  sent  by  the  defendant. 

The  Court:     All  right. 

Mr.  Eubank:  As  you  recall,  ladies  and  gentle- 
men, Mr.  Ron] and  Goodman  testified 

Mr.  La  Prade:     I  object. 

The  Court :     Yes.  You  can  argue  the  case  later. 

Mr.  Eubank :     All  right. 

Mr.  La  Prade:  I  object  to  his  explaining  it  to 
the  jury. 

The  Court :  All  right.  When  you  argue  the  case 
you  explain  it  to  them. 

Mr.  Eubank:     All  right. 

I  Avould  like  to  call  Mr.  Edward  R.  Belton. 

EDWARD  R.  BELTON 

called  as  a  Avitness  in  behalf  of  the  Government, 
having  been  [372]  first  duly  sworn,  testified  as  fol- 
lows : 

Direct  Examination 

By  Mr.  Eubank: 

Q.     Your  name  is  Edward  R.  Belton? 

A.     Yes. 

Q.  And  you  are  the  secretary  and  treasurer  of 
Citizens  Transfer  and  Storage  Company? 

A.     That  is  right. 

Q.     And  that  is  located  in  Tucson,  Arizona  ? 

A.     Yes,  sir. 

Q.  Mr.  Belton,  you  are  here  under  a  subpoena 
du^'os  tecum,  is  that  right?  A.     Yes,  sir. 
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Q.  And  also  in  regard  to  a  certain  shipment  in 
storage  of  some  Hay  ward  Special  Products'? 

A.     Yes,  sir. 

Q.     And  that  was  in  approximately  AugTist,  1953  ^ 

A.     Yes,  sir. 

Q.     Did  you  bring  those  documents  with  you"? 

A.  I  did.  (Handing  to  counsel.)  Those  are  the 
receipts  we  deliver  the  merchandise  from. 

Q.     These  are  all  the  deliveries? 

A.     Yes,  sir. 

Mr.  Eubank:  I  ask  that  this  be  marked  as  Ex- 
hibit 55  for  identification.  [373] 

The  Clerk:  Government's  Exhibit  55  for  identi- 
fication. 

(Said  Freight  Bills  were  marked  as  Govern- 
ment's Exhibit  55  for  identification.) 

Q.  (By  Mr.  Eubank) :  Showing  you  Govern- 
ment's Exhibit  55  for  identification,  I  ask  you  if 
you  recognize  these  documents?  A.     Yes,  sir. 

Q.  Will  you  tell  the  jury  what  the  documents 
are? 

A.  First  there  is  a  freight  bill  issued  by  the 
Brazwell  Motor  Company  who  hauled  the  merchan- 
dise into  Tucson  and  delivered  it  to  us.  There  were 
599  cases  of 

Q.     That  is  all  right. 

A.  This  is  merely  a  memo  copy  to  keep  the  in- 
ventory.  This  is  a  copy  of  our  receipt. 

Q.     Do  you  recognize  the  bill  form? 

A.     Yes,  sir ;  this  is  my  own  handwriting. 
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Q.     The  next  one? 

A.     Yes,  sir;  that  is  my  own  handwriting. 

Q.     And  the  next  one? 

A.  It  supports  these.  Yes,  sir;  it  is  a  bill  of 
lading  issued  by  the  Southern  Pacific  Freight  Line. 

Q.  And  what  does  this  set  of  documents  repre- 
sent in  your  company's  records'? 

A.  It  represents  the  receipt  of  this  merchandise, 
and  the  delivery  of  the  merchandise  from  these 
documents.  [374] 

Q.  You  can  tell  the  dates  you  received  the  mer- 
chandise and  the  dates  you  disbursed  it? 

A.     That  is  right. 

Q.  And  in  this  particular  tiling,  it  relates  to 
whom,  what  party  or  what  company? 

A.  Well,  this  was  a  shipment  received  from  the 
Hayward  Special  Products  Company,  via  the  Braz- 
w^ell  Freight  Line. 

Q.     For  w^hom  ? 

A.  It  was  consigned  to  Ben  B.  Hoffman,  care 
of  our  company. 

Q.  And  this  particular  file  relates,  does  it,  to 
tins  individual,  or  to  that  individual? 

A.  No,  sir,  the  goods  was  stored  for  account  of 
Ben  B.  Hoffman. 

Q.     Thank  you. 

Mr.  Eubank:  I  ask  that  Government's  Exhibit 
55  l>e  admitted  in  evidence. 

Mr.  La  Prade :  Your  Honor,  for  the  record,  we 
object  to  the  introduction  of  Exhibit  55  in  evidence 
on  grounds  that  it  is  hearsay,  incompete^it,  ii'role- 
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vant,  and  immaterial,  and  not  binding  on  the  de- 
fendant. 

The  Court:     It  may  be  received. 

Mr.  Eubank :  If  your  Honor  please,  I  would  like 
to  eliminate  a  lot  of  these  extraneous  records.  All 
we  are  interested  in  showing  is  just  the [375] 

The  Court:  Why  did  you  have  them  marked, 
then? 

Mr.  Eubank:  There  are  so  many  of  them,  I 
thought  it  might  save  time,  but  I  notice  there  are 
some  extraneous  documents. 

The  Court:  You  better  sit  down  and  withdraw 
those  from  your  exhibits. 

We  will  have  our  morning  recess  while  he  does  it. 

(The  morning  recess  was  had.) 

The  Court:     You  may  continue. 

Q.  (By  Mr.  Eubank)  :  Now,  in  regard  to  Gov- 
ernment's Exhibit  55  for  identification  from  these 
documents,  can  you  determine  the  dates,  the  exact 
dates  that  goods  were  received  by  3^ou  and  goods 
shipped  by  you  in  regard  to  Ben  Hoffman  and  Hay- 
way  Special  Products  ? 

A.     Yes,  sir.  We  received  this 

Q.     You  can  determine?  A.     Yes,  I  can. 

Mr.  Eubank:  I  now  offer  Government's  Exhibit 
55  in  evidence. 

The  Court:    All  right.  He  deleted  some  of  it? 

Mr.  Eubank:    Yes. 

Mr.  La  Prade:    We  object  to  its  introduction  on 
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the  gTOiind  it  is  not  connected  witli  the  defendant, 

neither  is  it  relevant  or  material  to  this  case.  [376] 

The  Court :     All  right,  it  may  be  received. 

The  Clerk :     Government's  Exhibit  55  in  evidence. 

(Said  Freight  Bills  were  received  in  evidence 
and  marked  as  Government's  Exhibit  55.) 

Q.  (By  Mr.  Eubank) :  Referring  now  to  Gov- 
ernment's Exhibit  55  in  evidence,  can  you  tell  or 
give  us  the  date  that  you  received,  and  the  quantity 
that  you  received,  and  the  date  that  you  shipped 
Haywards  Special  Products? 

A.  Yes,  sir.  We  received  through  the  Brazwell 
Motor  Freight  Lines  599  cases  of  24/10  oz.  tumblers 
black])erry  preserves,  and  25  cases  of  24/12  oz. 
canned  fig  preserves  on  August  24,  1953. 

On  that  same  date  w-e  delivered  our  delivery  re- 
ceipt No.  22301,  200  cartons  of  blackberry  preserves, 
to  the  Goodman  Grocery  Warehouse  at  Tucson. 

On  August  25th,  we  shipped  by  the  Southern  Pa- 
cific Company  on  our  receipt  No.  22302,  10  cases  of 
blackberry  preserves  to  the  Simpson  Market  at 
Tempe. 

Mr.  Eubank:     No  further  questions. 

Cross-Examination 

By  Mr.  La  Prade : 

Q.  Mr.  Belton,  do  you  know-  of  your  own  knowl- 
edge what  happened  to  the  balance  of  those  pre- 
serves? A.     Yes,  sir.  [377] 

Q.     What? 
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A.  They  were  delivered  to  the  Brice  Company. 
They  came  to  the  warehouse  and  picked  them  up. 
You  mean  the  balance "? 

Q.     Yes.   How  did  that  happen,  do  you  know? 

A.     What  do  you  mean,  how  did  it  happen? 

Q.  By  virtue  of  what  did  Brice  get  them,  and 
when.  You  have  testified  there  was  a  Sheriff's  sale. 

A.  They  were  replevined  and  sold  at  a  Sheriff's 
sale. 

Q.  In  other  words,  the  balance  of  that  shipment 
was  never  delivered  to  anybody  else,  or  for  Mr. 
Hoffman,  or  anybody  else?  A.     No. 

Q.  It  was  just  on  an  attachment  or  execution  of 
Sheriff's  sale,  is  that  right? 

A.     Yes,  that  is  all. 

Mr.  Eubank :     No  further  questions. 

The  Court:     That  will  be  all. 

(Witness  excused.) 

ROULAND  GOODMAN 

recalled  as  a  witness  in  behalf  of  the  Government, 
having  been  previously  duly  sworn,  testified  as  f  ol^ 
lows: 

Direct  Examination 

By  Mr.  Eubank : 

Q.    Your  name  is  Rouland  Goodman? 
A.     Yes,  sir. 
Q.     And  you  were  before  the  jury  two  days  agoj 
I  believe?  [378]  A.     Yes,  sir. 

Q.     And  that  was  in  regard  to  Brice  pickles? 
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A.     Yes,  sir. 

Q.  Now,  Mr.  Goodman,  you  are  the  owner  and 
operator  of  Goodman's  Market,  and  as  I  recall,  you 
identified  Mr.  Ben  Hoffman?  A.     Yes,  sir. 

Q.  Now,  do  you  recall  any  purchases  of  Hay- 
wai'd  Special  Products  blackberries  from  Mr.  Hoff- 
man? A.     Some  preserves,  yes,  sir. 

Mr.  Eubank :  Mark  this  as  Government's  Exhibit 
56  for  identification. 

The  Clerk:  Government's  Exhibit  56  for  identi- 
fication. 

(Said   documents   were  marked   as   Govern- 
ment's Exhibit  56  for  identification.) 

Q.  (By  Mr.  Eubank) :  I  show  you  Govern- 
ment's Exhibit  56  for  identification,  and  ask  you  if 
you  recognize  those  documents?  A.     Yes,  sir. 

Q.     And  how  do  you  recognize  these  documents? 

A.  It  has  been  received  on  our  receiving  fomi 
and  signed  by  our  warehouse  foreman  at  the  time. 

Q.  And  this  first  item,  that  is  your  foreman's 
signature? 

A.     That  is  our  foreman's  signature. 

Q.  Now,  the  second  document,  do  you  reco.gnize 
that?  [379] 

A.  Yes,  it  is  the  invoice  for  the  merchandise. 
Yes,  it  has  been  stamped  Paid. 

Q.  And  the  third  document,  you  say  that  is  your 
form?  A.     That  is  our  receiving  form. 

Q.     Now,    in    regard    to    these    docnmeiits,    Mr. 


360  Benjamin  B,  Hoffman  vs. 

(Testimony  of  Rouland  Groodman.) 
Goodman,  how  are  they  kept,  again,  by  your  com- 
pany ? 

A.  When  our  foreman  receives  merchandise,  he 
has  a  receiving  form  to  write  it  down  on  which  he 
files,  which  is  supposed  to  match  up  with  the  freight 
bill,  which  is  supposed  to  match  up  with  the  invoice. 

Q.  These  documents  here  are  in  that  regard,  is 
that  right  1  A.     Yes. 

Mr.  Eubank:  I  offer  Government's  Exhibit  56 
in  evidence. 

Mr.  La  Prade:  We  object  to  its  introduction  on 
the  grounds  it  is  irrelevant  and  immaterial,  no  con- 
nection with  this  defendant. 

The  Court:     It  may  be  received. 

The  Clerk:     Government's  Exhibit  56  in  evidence. 

(Said  Invoice,  and  so  forth,  were  received  in 
evidence  and  marked  as  Government's  Exhibit 
56.) 

Q.  (By  Mr.  Eubank) :  Now,  referring  to  Gov- 
ernment's Exhibit  56  in  evidence,  do  you  recall  the 
conversation  that  preceded  your  purchasing  this 
item  with  Mr.  Hoffman'? 

A.     I  don't  recall.  [380]  || 

Q.  Is  there  anything  you  do  recall  about  the 
transaction? 

A.  I  remember  of  buying  it  from  him.  That  is 
about  the  extent  of  it. 

Q.  Now,  mil  you  please  read  to  the  jury  the 
amount  of  purchases  that  you  made  at  this  par| 
ticular  time  ? 


United  States  of  America  361 

(Testimony  of  Roiiland  Goodman.) 

A.  There  was  200  cases  of  24/12  oz.  Hay  ward's 
Special  Seedless  blackberry  preserves. 

Q.     What  was  the  date  they  were  received? 

A.     On  the  8/25/53. 

Q.     That  is  August  25th?  A.     Yes. 

Mr.  Eubank:  Mark  this  Government's  Exhibit 
57,  please. 

The  Clerk:  Government's  Exhibit  57  for  identi- 
fication. 

(Said   check   was   marked   as   Government's 
Exhibit  57  for  identification.) 

Q.  (By  Mr.  Eubank) :  I  show  you  Govern- 
ment's Exhibit  57  for  identification,  and  ask  you 
if  you  recognize  that  document?  A.     Yes. 

Q.     And  how  do  you  recognize  the  document? 

A.  It  is  made  out  on  our — it  is  our  check,  com- 
pany check  of  which  I  have  signed.  I  recognize  my 
own  signature,  which  states  on  it  what  it  was  in 
payment  of. 

Q.  Now,  is  it  possible  from  that  check  to  relate 
it  to  a  particular  purchase?  [381] 

A.  Well,  yes,  this  has  the  invoice  date  and  the 
amount,  and  exactly  what  was  on  the  invoice. 

Mr.  Eubank:  I  ask  that  Government's  Exhibit 
57  be  admitted  in  evidence. 

]Mr.  La  Prade :  Object  to  it,  your  Honor,  as  heai^- 
say,  irrelevant  and  immaterial,  in  connection  with 
this  defendant. 

The  Court :     It  may  be  received. 

The  Clerk :     Government's  Exhibit  57  in  evidenr^e. 
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(Said   check  was  received  in  evidence   and 
marked  as  Government's  Exhibit  57.) 

Q.  (By  Mr.  Eubank)  :  Now,  looking  at  Govern- 
ment's Exhibit  57,  and  looking  at  Government's 
Exhibit  56,  can  you  tell  the  jury  what  the  check  is 
in  payment  of? 

A.  The  check  is  in  payment  of  200  cases  of  pre- 
serves at  $3.70  a  case,  $740.00. 

Q.  Does  it  relate  to  Government's  Exhibit  56  in 
e^ddence  ? 

A.  Yes,  it  is  in  payment  of  this  merchandise 
received  at  that  time. 

Mr.  Eubank:  Thank  you.  I  have  no  further 
questions. 

The  Court :     Will  that  be  all  from  this  witness  ? 

Mr.  La  Prade:     No  questions. 

(Witness  excused.) 

Mr.  Eubank :  I  would  like  to  call  Mr.  John  [382] 
Glass. 

JOHN  L.  GLASS 
called  as  a  witness  in  behalf  of  the  Government, 
having  been  first  duly  sworn,  testified  as  follows: 

Direct  Examination 

By  Mr.  Eubank: 

Q.     Your  name  is  Mr.  John  L.  Glass? 
A.     Yes,  sir. 

Q.  And  in  what  capacity  do  you  serve  with  the 
C.  A.  Glass  Company?  A.     President. 
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Q.     Mr.  Glass,  this  company  is  located  at  7001 
East  7th  in  Los  Angeles,  California,  is  that  correct? 

A.  As  of  that  particular  time  it  was  1701  East 
7th.   We  are  now  735  East  4th  Street. 

Q.     How  long  have  you  been  with  the  company? 

A.     Since  1938. 

Q.  Mr.  Glass,  do  you  recognize  the  name  of  Ben 
B.  Hoffman?  A.    Yes. 

Q.  Do  you  recognize  the  name  of  Acme  Distrib- 
uting Company?  A.     Yes. 

Q.     How  do  you  recognize  these  names? 

A.     I  don't  understand  your  question. 

Q.  The  particular  names,  have  you  met  these 
people  ])efore  personally,  or  how^  have  you  heard 
of  Ben  B.  Hoffman  and  Acme  [383]  Distributing 
Company  ? 

A.  Well,  the  first  I  had  heard  of  the  Acme  Dis- 
tributing Company  was  from  a  phone  call  placed  at 
my  office,  a  collect  phone  call  to  me. 

Q.  And  approximately  what  is  the  date,  if  you 
recall,  of  that?  A.     October  11th,  1955. 

Mr.  Eubank :  I  ask  that  these  be  marked  as  ex- 
hibits. 

The  Clerk:  Government's  Exhibit  58  for  identi- 
fication. 

(Said  toll  slips,  etc.,  were  marked  as  Govern- 
ment's Exhibit  58  for  identification.) 

Q.  (By  Mr.  Eubank) :  Referring  to  Govern- 
ment's Exhibit  58  for  identification,  T  ask  vou  to 
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look  at  each  of  the  documents  there  and  tell  the 

jury  whether  3^011  recognize  the  documents? 

A.     I  recognize  these  documents. 

Q.     And  how  do  you  recognize  the  documents? 

A.  Well,  there  are  checks  and  both  of  these  are 
our  checks,  and  these  are  telephone  bills  for  Octo- 
ber-November, 1955. 

Q.  And  how  are  those  records  kept  by  your 
company  ? 

A.  Well,  they  are  filed.  They  are  filed  under  a 
voucher  system,  check  voucher  system. 

Q.  And  these  particular  copies,  how  long  are 
they  kept? 

A.  Oh,  we  have  got  them  back  about  15  years, 
all  of  our  [384]  checks. 

Q.  And  are  these  those  exact  copies  that  you  keep 
in  your  record?  A.     Yes,  sir. 

Q.  In  regard  to  these  telephone  bills,  can  you 
tell  by  referring  to  the  bills  the  exact  date  of  the 
collect  call  you  have  mentioned?  A.     Yes. 

Mr.  Eubank:  I  ask  that  Government's  Exhibit 
58  for  identification  be  admitted  in  evidence. 

Mr.  Whitney:  We  object  to  this  on  the  grounds 
previously  made,  that  there  is  no  showing  who  the 
caller  was,  no  identification. 

The  Court:     All  right,  it  may  be  received. 

The  Clerk:     Government's  Exhibit  58  in  evidence. 

(Said  toll  slips  and  copies  of  checks  were  re- 
ceived in  evidence  and  marked  as  Government's 
Exhibit  58.) 
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Q.  (By  Mr.  Eubank) :  Now,  referring  to  Gov- 
ernment's Exhibit  58  in  evidence,  will  you  refer  to 
the  toll  slips  and  find  out  the  exact  date  of  the  first 
telephone  call? 

A.     Here  it  is  in  here,  October  11th. 

Q.  And  would  you  read  to  the  jury  the  toll  sta- 
tion on  that  charge  ? 

A.  It  says  PNX,  which  stands  for  Phoenix,  C, 
$2.30.  [385] 

Q.     And  the  date  again?  A.     October  11th. 

Q.  Now,  regarding  this  phone  call,  would  you 
state  what  you  remember  that  Mr.  Hoffman  said  to 
you  ? 

A.  Well,  the  phone  call  came  in  to  the  secretary, 
and  they  referred  a  collect  call  to  me,  my  office, 
because  he  says,  my  secretary  said  to  me,  '^  There 
is  a  collect  call  from  Phoenix.  Do  you  want  to 
take  it?" 

I  said,  '^I'll  take  it."  And  the  conversation  went 
something  like  this,  in  fact,  it  did  go  like  this: 

''This  is  the  Acme  Distributing  Company, 
Ben  Hoffman  speaking.  Johnnie,  you  must  re- 
member me.  I  met  you  about  a  year  ago  down 
in  the  market." 

I  said,  ''Oh,  yes."  I  said  that  because  we  have  a 
lot  of 

Q.     That  is  all  right. 

A.  Customers.  You  don't  want  me  to  say  any 
more  ? 

Q.     No.  A.     All  right. 
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Q.     Now  go  ahead  with  what  he  said. 

A.  Then  he  said,  ^^Some  of  my  boys  this  time  of 
year  have  been  getting  some  calls  for  California 
dates,  now  that  it  is  October  and  the  holiday  season, 
and  we  think  we  could  probably  move  quite  a  few 
down  here  for  you.  I  have  seen  some  in  some  of  the 
stores  here,  and  they  look  pretty  good.  Could  you 
give  [386]  me  a  quotation  of  prices?'' 

And  I  quoted  him  a  certain  price  on  a  certain 
pack,  24  one-pound  case,  also  a  date-nut  confection 
in  a  2%-pound  pack. 

So  then  he  said,  ^^A¥ell,  you  better  send  down  a 
sample  of  it."  I  have  forgotten  at  this  time  exactly 
how  many,  but  I  believe  it  is  in  our  ledger  what 
was  shipped.  And  he  said,  ^^So  we  can  see  how  the 
merchandise  is."   I  said,  ^^Okay,  I'll  do  that." 

He  said,  '^Okay,  Johnnie,  I'll  see  you  later." 

Q.  And  that  was  the  termination  of  the  first 
telephone  conversation  1  A.     Yes. 

Q.     And  were  the  goods  shipped? 

A.     Yes,  they  were  shipped  that  day. 

Q.  Now,  if  you  were  to  refer  to  the  ledger  sheel 
of  your  company,  could  you  tell  the  exact  amouni 
of  the  shipment?  A.     Yes,  sir. 

Q.     And  the  terms  at  that  day  that  you  quoted 

A.     Yes,  sir. 

Q.  Referring  to  Government's  Exhibit  18  in  evi- 
dence, I  ask  you  if  you  recognize  that  document? 

A.     Yes.   It  is  our  ledger  sheet. 

Q.  By  your  ledger  sheet,  you  mean  your  com- 
pany's? 
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A.  That  is  right.  It  is  the  ledger  sheet  of  the 
C.  A.  Glass  [387]  Company. 

Q.  Referring  to  the  ledger  sheet,  Mr.  Glass,  can 
yon  tell  the  date  of  the  first  shipment? 

A.     October  11th,  1954. 

Q.  And  can  you  tell  the  amounts  shipped  in  that 
shipment  ? 

A.  There  is  25  Gold  Cup  brand  natural,  24  1- 
pound  dates — this  isn't  the  billing,  this  is  the  ledger, 
so  it  just  shows  total  amount. 

And  25  Gold  Cup  brand  hydrated  dates,  12  3- 
j)ounders,  and  he  has  got  notations  in  here  in  small 
letters  of  the  prices. 

25  Gold  Cup  hydrated  12-3's. 

Q.     And  what  was  the  total  amount  of  the  charge? 

A.  On  this  shipment  there  was  25  and  25.  He  is 
doubled  on  the  lines  here.  There  was  50  cases,  and 
the  amount  was  $291.00. 

Q.  Now,  if  you  saw  your  company  invoices, 
would  that  help  you  in  identifying  the  actual  terms'? 

A.     Yes. 

Q.  I  show^  you  Government's  Exhibit  in  evidence 
19,  and  ask  you  if  you  recognize  these  documents'? 

A.     Yes.   That  is  our  billing. 

Q.  Now,  in  regard  to  the  billing,  can  you  deter- 
mine from  that  document  the  amounts  of  the  first 
shipment?  A.     Yes.  [388] 

Q.     And  what  were  the  amounts? 

A.  Well,  there  was  25  Gold  Cup  natural,  24 
l-f)ouri(l  dates  at  $4.44  a  case,  $111.00;  and  25  Gold 
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Cup  hydrated,  12  3-pound  cases  of  dates  at  $7.20  a 

case,  $180.00,  total  $291.00. 

Q.  Now,  in  regard  to  your  conversation  with  Mr. 
Hoffman,  were  the  specific  terms  of  payment  dis- 
cussed? A.     No,  they  weren't  discussed. 

Q.  Was  there  any  reason  why  you  did  not  dis- 
cuss the  terms  of  payment  with  him? 

A.  Yes,  because  generally  when  we  talk  to  a  cus- 
tomer, we  don't  discuss  terms.  We  have  an  industry 
terms. 

Q.  Did  you  believe  this  man  to  be  a  customer,  or 
a  member  of  the  industry? 

A.  I  believed  him  to  be  a  customer  and  a  member 
of  the  industry. 

Q.  And  what  did  he  say  that  led  you  to  this  be- 
lief? 

A.  Well,  in  Los  Angeles,  there  was  over  years 
past,  in  my  experience  of  15,  18  years,  there  has  been 
three  or  four  Acme  Distributing  Companies,  from 
some  place.  I  probably  sold  5,000  different  cus- 
tomers, but  I  know  in  my  memory  when  someone 
says  to  me,  This  is  Acme  Distributing  Company,  it 
comes  out  of  my  memory  that  there  was  a  customer 
by  that  name.  So  there  wasn't  any  doubt  in  my  mind 
when  somebody  was  calling  and  placing  an  order, 
there  was  just  no  reason  to  doubt  that  he  wasn't  in 
business,  or  that  he  was — I  don't  know  what 
the  [389]  word  would  be. 

Q.  Now,  were  any  payments  ever  made  on  the — 
well,  was  this  first  shipment  the  only  shipment  made 
by  your  company  to  Mr.  Hoffman? 
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A.     No,  we  made  further  shipments. 

Q.  These  shipments  were  made  from  which  office 
or  plant  of  your  company "? 

A.  Well,  they  were  probably  made  from  our 
Del  Monte  plant  where  the  dates  are  packed,  our 
office  being  in  Los  Angeles,  and  probably  they  were 
shipped  directly  from  the  plant  to  the  trucking  line. 

Q.  In  the  first  telephone  conversation,  was  there 
any  mention  made  by  Ben  of  a  shipper  to  be  used  ? 

A.  Yes,  I  asked  him  how  shall  we  ship  them,  and 
he  said,  ^^send  them  down  to  Watson  Brothers  truck- 
ing lines,  and  they  will  take  them  from  there.'' 

Q.  Now%  was  any  payment  ever  made  on  the  first 
shipment  and  the  subsequent  shipments  made  by 
you?  A.     One  payment  was  made. 

Q.  Do  you  recall  the  date  of  that  payment,  and 
the  type  of  payment  it  was? 

A.  I  don't  recall  the  date  without  seeing  the 
ledger,  Init  I  recall  the  type  of  payment. 

Q.     What  was  that  type  of  payment? 

IMr.  Whitney:  I  object  on  the  ground  that  is  not 
the  best  [390]  evidence.  He  should  have  some  record 
of  it. 

The  Court :     If  he  knows. 

The  Witness:  The  type  of  payment  was  Cash- 
ier's Check. 

Mr.  La  Prade :     This  has  been  testified  to  already. 

The  Court:     I  don't  remember. 

Q.  (By  Mr.  Eubank) :  In  regard  to  the  Cash- 
ier's Check,  Mr.  Glass,  is  there  anything  out  of  the 
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ordinary  with  the  payment  in  your  business  by  a 

Cashier's  Check "? 

Mr.  Whitney:     I  object  as  immaterial. 

The  Court:     I  don't  see  the  purpose  either. 

Mr.  Eubank:  I  think  his  answer,  your  Honor, 
can  demonstrate  materiality. 

The  Court:  When  is  he  going  to  begin  to  an- 
swer ? 

Mr.  Eubank:     Right  now. 

The  Court:    We  will  see.  Go  ahead. 

The  Witness :     You  want  me  to  answer  ? 

Mr.  Eubank:     Yes,  sir. 

The  Witness:  The  Cashier's  Check,  we  never  re- 
ceive a  Cashier's  Check  from  any  business.  It  is 
always  a  business  check  or  a  personal  check.  In  fact, 
in  years,  I  don't  think  we  have  ever  received  a  Cash- 
ier's Check  in  payment  of  merchandise. 

Q.  (By  Mr.  Eubank) :  In  the  years  you  have 
been  in  this  particular  line  of  [391]  merchandising, 
how  many  similar  transactions  have  you,  or  how 
many  transactions  have  you  been  in  that  you  have 
received  something  like  a  Cashier's  Check? 

Mr.  Whitney:     I  object  to  it  as  immaterial. 

The  Court:     Something  like  a  Cashier's  Check? 

Mr.  Eubank:     A  Cashier's  Check. 

The  Court :     He  may  answer. 

The  Witness:  I  never  received  a  Cashier's 
Check,  to  my  knowledge,  for  payment  of  mer- 
chandise. 

Q.  (By  Mr.  Eubank)  :  This  is  the  first  one  you 
remember?  A.     Yes. 

Mr.  Eubank:     No  further  questions. 
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Cross-Examination 
By  Mr.  La  Prade : 

Q.  Mr.  Glass,  you  have  related  the  conversation, 
for  the  most  part,  in  all  of  the  important  portions 
of  that  conversation,  is  that  right,  to  the  best  of  your 
knowledge?  A.     Yes. 

Q.  And  you  stated  that  you  had  heard  Acme  Dis- 
tributing Company  before  in  your  business  in  Cali- 
fornia, and  you  assumed  it  might  be  the  same  one, 
and  for  that  reason  you  went  ahead  and  shipped  the 
merchandise,  is  that  right? 

A.     That  is  right.  [392] 

Q.  And  you  were  relying  upon  your  past  recol- 
lection of  having  heard  the  name  Acme  Distributing 
Company,  and  an  order  being  placed,  and  that  was 
what  prompted  you  to  go  ahead  and  make  the  ship- 
ment, is  that  right,  sir?  A.     That  is  right. 

Q.  Wouldn't  it  be  a  fact  that  it  was  not,  that 
there  was  not  anything  specifically  promised  you 
over  the  telephone  which  induced  you  to  make  the 
shipment,  that  is,  by  way  of  ^^I  promise  to  pay  you 
promptly,"  or  anything  like  that?  You  haven't  tes- 
tified to  any  such  conversation,  and  isn't  it  true  that 
wasn't  said?  A.     It  was  not  said. 

Q.  As  a  matter  of  fact,  you  didn't  even  discuss 
the  terms,  isn't  that  correct? 

A.     No,  because  we  never  discuss  the  terms. 

Mr.  La  Prade:     That  is  all. 
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Mr.  Eubank:  At  this  time,  your  Honor,  there 
was  Government's  Exhibit  21  for  identification,  that 
was  the  application  for  the  money  order,  the  $200 
check  that  was  identified  by  the  bank,  and  this  was 
identified  at  that  time  as  part  of  the  bank's  record, 
and  at  this  time  I  would  like  to  offer  it  in  evidence. 

Mr.  La  Prade:  If  the  Court  please,  there  never 
was  any  testimony 

The  Court:  The  signature  was  never  identi- 
fied? [393] 

Mr.  La  Prade:  Never  identified  who  made  the 
application. 

Mr.  Eubank:  I  believe  under  the  Comparison 
Rule  that  the  signature  could  be  identified  by  the 
finders  of  fact. 

The  Court:  You  proved  the  defendant's  signa- 
ture here  a  good  many  times.  Why  don't  you  prove 
it  in  the  right  way  ? 

Mr.  Eubank :     All  right,  sir. 

Mr.  Whitney:     It  is  a  Cashier's  Check. 

The  Court:  That  is  the  application  for  it.  You 
don't  need  this  witness  for  that  purpose,  do  you? 

Mr.  Eubank :     No,  sir,  no  further  questions. 

(Witness  excused.) 

The  Court:  With  the  testimony  of  this  witness, 
that  might  be  sufficient.  I  will  receive  the  applica- 
tion. 

Mr.  Eubank :     All  right,  sir. 

The  Clerk:     Government's  Exhibit  21  in  evidence 
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ceived in  evidence  and  marked  as  Government's 
Exhibit  21.) 

Mr.  Eubank:  At  this  time,  your  Honor,  we  have 
no  more  witnesses  to  present,  no  more  evidence  to 
present. 

The  Court:     You  want  to  rest,  then'? 

Mr.  Eubank:     Yes,  sir. 

The  Court:    All  right. 

Mr.  Whitney :  We  have  a  matter  to  take  up  with 
the  Court,  if  the  Court  pleases. 

The  Court:  All  right.  The  jury  may  be  excused 
until  [394]  1:30  this  afternoon,  and  keep  in  mind 
the  Court's  admonition. 

(Thereupon  the  jury  retired  from  the  court 
room.)  [395] 

(The  following  proceedings  were  had  out  of 
the  hearing  and  presence  of  the  Jury.) 

The  Court :     All  right. 

Mr.  La  Prade :  At  this  time,  if  the  Court  pleases, 
the  defendant  desires  to  make  a  motion  for  a  judg- 
ment of  acquittal  on  each  and  every  count  of  the 
indictment,  upon  the  general  ground,  first,  that  the 
Government  has  failed  to  support  its  allegations 
that  there  was  a  scheme  to  defraud:  and,  further, 
on  each  and  every  count,  that  even  if  a  scheme  to 
defraud  was  in  fact  made  out,  that  the  individual 
counts  are  not  supported  by  adequate  evidence  that 
the  defendant  is  the  person  who  made  the  calls,  or 
mailed  the  documents,  the  substance  of  the  f-harge. 
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With  your  permission,  your  Honor,  and  I  know 
this  evidence  has  been  lengthy,  and  it  is  in  some  bit 
of  confusion;  however,  we  have  had  an  opportunity 
to  weld  it  together,  so  to  speak  and  I  would  like  to 
first  point  out  to  your  Honor  that  the  meat  of  the 
charge  in  the  so-called  scheme  ^^  set  out  in  the  in- 
dictment is  that  the  defendant  used  these  names, 
Hoffman  Wholesale  Grocery  and  Acme  Distributing 
Company,  and  made  representations  as  follows,  and 
I  quote: 

^'That  they  were  an  active  and  responsible  busi- 
ness concern,  and  that  they  had  good  credit  ratings, 
and  that  the  goods  ordered  would  be  paid  for 
promptly  and  in  full." 

I  point  out  to  your  Honor,  first,  that  not  one  wit- 
ness [396]  has  testified  that  the  defendant  said  to 
them  that  he  had  a  good  credit  rating. 

Second,  that  only  one  witness  testified  that  the 
defendant  said  he  would  pay  them  promptly,  and 
that  was  the  gentleman  from  the  chicken  factory 
that  testified  yesterday,  and  in  that  count  there  was 
no  evidence  that  the  defendant  ever  received  the 
chickens,  or  was  connected  in  any  way  with  having 
made  the  phone  call. 

Now,  your  Honor,  we  feel  that  the  Governmeri 
has  further  failed  to  show  this  scheme,  in  that,  if 
you  will  recall  Mr.  Glass  just  now,  on  Count  II,  I 
believe,  your  Honor,  has  testified  he  shipped  this 
merchandise  relying  on  his  own  memory  of  things 
happening  in  the  past.  No  promises  made  to  him  by 
the  defendant ;  and  that  was  the  substance  of  it.  It 
was  a  credit  transaction  of  the  defendant.   They 
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didirt  even  discuss  the  terms.  No  promises  made. 
Therefore,  no  illegal  phone  call. 

We  state  that  the  Government,  although  they  have 
shown  isolated  transactions,  in  the  first  place,  they 
have  not  alleged  that  there  was  a  continuing  scheme, 
which  we  raised  before  on  our  motion  to  dismiss  the 
indictment,  that  there  was  a  continuing  scheme,  and 
as  a  result  all  these  things  took  place.  The  Govern- 
ment has  shown  in  all  these  transactions  what  can 
be  explained  as  business  failure,  and  nothing  crimi- 
nal has  been  made  out.  [397] 

In  particular,  we  feel  they  must  prove  on  each 
count  that  these  rei)resentations  of  this  particular 
sch(^me  they  have  alleged  w^ere  made.  Virtually  every 
one  of  these  witnesses  has  testified  that  the  credit 
was  not  discussed.  In  fact,  we  know  the  credit  was 
not  discussed,  or  they  wouldn't  have  ever  shipped 
this  merchandise.  But  no  testimony  that  the  defend- 
ant said,  ''I  will  pay  you  promptly  and  I  have  a 
good  credit  rating." 

One  witness  testified  the  defendant  said  he  was 
the  largest  grocer  in  Tucson.  That  was  today,  refer- 
ring to  the  count  on  Mr.  Hayward. 

Getting  to  these  individual  counts,  your  Honor. 
Count  VI,  I  believe  was  dismissed.  Count  I,  the 
Long's  Date  Gardens,  your  Honor  will  recall  on  the 
first  testimony  from  Mrs.  Darling  that,  and  the 
'prosecutor  stated  in  his  opening  statement,  was  that 
^he  essence  of  this  scheme  was  lulling  payments  in 
'small  quantities  so  they  would  produce  further  ship- 
inents.  Mrs.  Long  testified,  and  I  believe  we  ade- 
']iuately  showed  the  check  she  received  was  after  she 
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had  made  her  last  shipment.  The  envelope  was  dated 
the  13th,  and  I  think  it  is  obvious  she  didn't  get  it 
in  Los  Angeles  until  the  14th,  and  the  last  shipment 
v^as  made  on  the  13th,  so  there  couldn't  have  been 
any  lulling  involved ;  and  I  believe  there  is  only  one 
other  account  where  there  was  anything  that  vras 
paid  and  there  was  a  later  shipment,  and  that  is  re- 
ferring [398]  to  the  gentleman  who  testified  today. 

We  feel  that  in  Count  I,  a  wire  count,  a  long  dis- 
tance phone  call,  the  Government  has  wholly  failed 
to  make  out  its  case,  the  principal  reason  for  which 
is  that  nobody  has  testified  that  they  heard  a  voice 
which  they  recognized. 

And  in  the  second  instance,  nobody  has  testified 
that  they  heard  the  defendant  make  the  call,  or  that 
they  observed  him  make  the  call ;  therefore,  there  is 
no  direct  evidence.  And  referring  to  circumstantial 
evidence,  I  refer  to  the  rule,  your  Honor,  and  I 
want  to  call  your  attention  to  the  distinction  be 
tween  a  person  who  has  called  at  a  number  whe 
you  are  trying  to  identify  who  answered  the  phone 
that  is  one  rule ;  and  that  which  is  stated  in  A.  L.  E 
135,  page  332,  as  to  the  necessity  for  identifying  th( 
person  called. 

But  where  the  telephone  call  is  from  an  unknowr 
number,  and  the  person  called  answers  and  says  whc 
it  is,  any  reply  from  the  number  from  which  th( 
call  comes  would  be  pure  hearsay. 

Each  of  these  phone  calls  you  have  permitted  td 
go  into  evidence,  and  we  have  made  this  objection 
throughout.  We  feel  circumstantial  evidence  that  the 
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defendant  received  shipment  of  goods  is  certainly 
evidence  he  received  it. 

But  we  think  it  is  mighty  flimsy  evidence 

The  Court:  Why  would  it  be  shipi)ed ?  If  a  per- 
son testifies  that  the  defendant  called  him  and  said, 
This  is  Hoffman,  send  me  a  certain  number  of  crates 
of  goods;  the  goods  are  shipped,  and  Hoffman  re- 
ceived them.  Why  were  they  shipped?  Did  the  per- 
son dream  that  all  up?  Or  did  Mr.  Hoffman  call 
them? 

Mr.  La  Prade:  I  think  that  is  one  of  the  prin- 
cipal arguments.  It  goes  to  each  count. 

The  Court:  I  don't  see  any  merit.  I  don't  want 
to  hear  any  more  about  that. 

Mr.  La  Prade:  Referring  to  the  scheme,  your 
Honor,  we  feel  the  Government  has  wholly  failed 
to  show  a  criminal  scheme. 

When  a  man  is  in  the  wholesale  distribution  busi- 
ness, it  refers  to  calls  over  the  phone,  particularly 
as  sho^^^l  today,  the  Brice  Pickle  man  attached  mer- 
chandise received  from  the  Hayward  Products  Com- 
pany, the  preserves,  and  that,  of  course,  can  answ^er 
for  the  nonpayment  of  Mr.  Hayward,  for  the  rea- 
son Mr.  Hoffman  never  got  the  merchandise,  except 
for  the  200  cases  of  Mr.  Goodman.  We  feel  it  is  just 
as  easy  to  refer  to  all  of  these  transactions  as  having 
been  last-ditch  efforts  to  survive  the  business  world 
as  it  is  of  a  criminal  nature. 

There  is  nothing  shown  that  the  defendant  had  a 
scheme  and  pursuant  to  the  scheme  he  did  these 
things.  [400] 

Assuming  for  the  purpose  of  tliis  argument  tlir.t 
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there  is  sufficient  evidence  he  did  these  things,  there 
isn't  an}^  evidence  that  he  didn't  have  any  money  in 
the  bank.  There  isn't  any  evidence  that  he  did.  This 
testimony  they  brought  out  about  a  chair  and  a 
couple  of  tables,  there  isn't  any  need  of  evidence 
that  he  had  a  large  establishment  with  many  em- 
ployees. There  is  nothing  criminal  about  ordering 
merchandise  over  the  phone  direct,  nothing  criminal 
about  buying  merchandise  and  not  being  able  to  pay 
for  it. 

That  is  the  whole  substance  of  this  case.  This  is  a 
case  where  they  are  trying  to  use  the  federal  court 
as  a  collection  agency. 

The  Court:  I  have  heard  enough  argument.  T 
will  deny  your  motion  at  this  time. 

The  Court  will  stand  at  recess  until  1 :30. 

(Thereupon  the  noon  recess  was  taken.)  [401] 

September  21,  1956,  1 :30  P.M. 

The  Court :     You  may  continue. 

Mr.  Whitney:  If  the  Court  pleases,  the  defend- 
ant rests. 

The  Court:  All  right.  Did  you  want  to  make  a 
motion  ^ 

Mr.  Whitney:     Yes,  your  Honor. 

The  Court :  The  Jury  may  retire  from  the  court- 
room. 

(The  following  proceedings  were  had  out  of 
the  hearing  and  presence  of  the  Jury.) 

Mr.  Whitney :  Now,  then,  if  the  Court  pleases,  we 
again  move  the  Court  for  an  order  dismissing  the 
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indictment  upon  the  grounds  tliat  in  the  indictment 
tlie  scheme  is  shown  to  be  on  or  about  the  29th  day 
of  May,  1953,  that  that  is  the  day  advised,  and  that 
there  is  no  allegation  in  the  indictment  that  this  is 
a  continuing  scheme,  either  up  to  the  date  of  the 
indictment  or  up  to  the  last  mailing,  or  the  last 
telephone  conversation. 

On  that  ground  we  move  the  indictment  be  dis- 
missed. 

The  Court:     All  right.  Motion  denied.  [402] 

Mr.  Whitney :  Now,  if  the  Court  please,  we  move 
the  Court  to  enter  a  judgment  of  acquittal  on  each 
and  every  count  of  the  indictment,  first,  upon  the 
grounds  that  there  is  no  proof  of  the  scheme  as 
laid  in  the  indictment,  as  there  is  no  testimony,  with 
the  exception  of  two  witnesses,  that  the  defendant 
ever  represented  that  he  would  pay  promptly  for 
the  merchandise.  There  is  no  evidence  that  he  stated 
that  the  companies  had  a  good  credit  rating,  and 
that  the  goods  would  be  paid  for  promptly  in  full. 
Nor  is  there  any  evidence  that  represented  these 
companies  to  be  active  and  responsible  business 
concerns. 

And  insofar  as  the  counts  referring  to  the  Long 
Date  Gardens,  the  letter  which  they  said  was  a  lull- 
ing letter,  rather,  the  envelope  containing  the  $500 
check  was  sent  after  the  business  Avas  transacted, 
and  no  goods  were  ordered  or  sent  after  that  date. 

Now,  that  applies  with  reference  to  the  telephone 
conversations  to  nearly  all  the  other  counts  in  the 
indictment,  that  there  is  no  sufficient  proof  as  to 
the  i  den  tit  V  of  Hoffman. 
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As  to  the  mailing,  there  is  no  proof  of  mailing, 
except  as  to  Long's  Date  Gardens,  and  that  the 
scheme  as  to  her  had  at  that  time  expired. 

We  think  we  should  have  a  judgment  of  acquittal 
on  each  and  every  count  of  the  indictment,  and  we 
reaffirm  the  [403]  argument  made  on  the  original 
motion  at  the  end  of  the  Government's  case. 

The  Court:     The  motion  will  be  denied. 

Call  in  the  jury. 

(Thereupon  the  following  proceedings  were 
had  in  the  hearing  and  presence  of  the  jury.) 

The  Court:    You  may  argue  the  case. 

(Thereupon  Counsel  for  the  Government  and 
Counsel  for  the  Defendant  argued  the  case  to 
the  jury.) 

The  Court :  The  trial  of  this  case  will  be  resumed 
Monday  afternoon  at  two  o'clock.  The  Court  will 
instruct  you  at  that  time. 

In  the  meantime,  you  will  not  discuss  the  case 
among  yourselves,  or  permit  anyone  to  discuss  it 
with  you.  Also  avoid  forming  or  expressing  any 
opinion  upon  any  subject  connected  with  it.  Keep 
that  in  mind. 

You  are  excused  until  Monday  at  2:00  o'clock. 

(Thereupon  an  adjournment  was  taken  to 
Monday,  September  24,  1956,  at  2:00  o'clock 
p.m.)  [404] 
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September  24,  1956—2:00  P.M. 

COURT'S  INSTRUCTIONS  TO  THE  JURY 

*  *     * 

You  are  instructed  that  the  phrase  "false  and 
fraudulent  pretenses,  representations  and  promises'' 
as  charged  in  the  indictment  means  untrue  and  false 
words  and  conduct  which  are  calculated  to  deceive 
and  to  induce  action  which  would  not  be  taken  if 
the  truth  were  known  by  the  person  [409]  deceived. 

If  you  find  beyond  a  reasonable  doubt  that  the 
defendant  did  in  fact  order  the  products  set  forth 
in  the  indictment,  I  instruct  you  that  this  consti- 
tuted a  promise  and  representation  that  the  defend- 
ant intended  to  pay  for  the  products  ordered,  but 
for  such  representation  and  promise  to  be  consid- 
ered false  you  must  further  find  beyond  a  reasonable 
doubt  that  the  defendant  at  the  time  he  ordered  the 
goods  had  no  intention  of  paying  for  the  products 

ordered. 

*  *     9f 

[Endorsed] :     Filed  December  3,  1956.  [410] 
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CLERK'S  CERTIFICATE  TO 
RECORD  ON  APPEAL 

United  States  of  America, 
District  of  Arizona — ss. 

I,  William  H.  Loveless,  Clerk  of  the  United  States 
District  Court  for  the  District  of  Arizona,  do  hereby 
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certify  that  I  am  the  custodian  of  the  records, 
papers  and  files  of  the  said  Court,  including  the  rec- 
ords, papers  and  files  in  the  case  of  United  States  of 
America,  Plaintiff,  vs.  Benjamin  B.  Hoffman,  De- 
fendant, numbered  C-13999  Phoenix,  on  the  docket 
of  said  Court. 

I  further  certify  that  the  attached  and  foregoing 
original  documents  bearing  the  endorsements  of 
filing  thereon  are  the  original  documents  filed  in 
said  case,  and  that  the  attached  and  foregoing  copies 
of  minute  entries  are  true  and  correct  copies  of  the 
originals  thereof  remaining  in  my  office  in  the  city 
of  Phoenix,  State  and  District  aforesaid. 

I  further  certify  that  the  said  original  documents, 
and  said  copies  of  minute  entries,  together  with  the 
original  exhibits  transmitted  herewith,  constitute 
the  record  on  appeal  in  said  case  as  designated  in 
the  Appellant's  Designation  filed  therein  and  made 
a  part  of  the  record  attached  hereto  and  the  same 
are  as  follows,  to  wit: 

1.  Indictment. 

2.  Defendant's  Motion  to  Dismiss. 

3.  Minute  Entry  of  November  28,  1955  (arraign 
ment  and  plea). 

4.  Minute  Entry  of  December  30,  1955   (orde 
denying  Motion  to  Dismiss). 

5.  Government's  Bill  of  Particulars. 

6.  Minute  Entry  of  September  21,  1956,  of  d 
fendant's  motions  for  judgment  of  acquittal  and  of 
orders  denying  the  same. 

7.  Verdict. 
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8.  Order  Enlarging  Time  to  file  Motion  for  New 
Trial  and  Motion  in  Arrest  of  Judgment. 

9.  Defendant's  Motion  in  Arrest  of  Judgment. 

10.  Defendant's  Motion  for  Ne\Y  Trial. 

11.  Minute^  Entry  of  October  8,  1956  (orders  de- 
nying motion  in  arrest  of  judgment  and  motion  for 
new  trial). 

12.  Judgment. 

13.  Defendant's  Notice  of  Appeal. 

14.  Order  Extending  Defendant's  Time  to  file 
record  and  docket  appeal  to  and  including  December 
20,  1956. 

15.  Designation  of  Contents  of  Record  on  Ap- 
peal. 

16.  Re])orter's  Transcript  of  Proceedings. 

T  further  certify  that  the  originals  of  Govern- 
ment's Exhibits  1,  2,  2a  to  2m,  3,  3a,  3b,  4  to  8,  8a 
to  8t,  9,  10,  11,  11a,  12,  12a,  12b,  13  to  22,  22a,  22b, 
22c,  23,  23a  to  23d,  24,  25,  26,  26a  to  26d,  27,  29  to 
36,  36a  to  36g,  37  to  41,  41a  to  41d,  42,  43,  43a  to 
43c.  and  44  to  58,  in  evidence;  and  Defendant's 
Exhibits  A  and  B,  in  evidence,  ar(^  transmitted 
herewith  as  a  part  of  this  record  on  appeal,  as 
desionated  by  appellant. 

Witness  my  hand  and  the  se^al  of  said  Court  this 
17th  day  of  D(K'(>ml)er,  1956. 

[Seal]         /s/  WM.  H.  LOVELESS, 

Ch^rk. 
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[Endorsed]:  No.  15391.  United  States  Court  of 
Appeals  for  the  Mnth  Circuit.  Benjamin  B.  Hoff- 
man, Appellant,  vs.  United  States  of  America,  Ap- 
pellee. Transcript  of  Record.  Appeal  from  the 
United  States  District  Court  for  the  District  of 
Arizona. 

Piled  December  19,  1956. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  foi 
the  Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  15391 

BENJAMIN  B.  HOFFMAN, 

Appellant, 

vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 

APPELLANT'S  STATEMENT  OF  POINTS 
ON  WHICH  HE  INTENDS  TO  RELY 

Comes  Now  appellant  Benjamin  B.  Hoffman, 
through  his  attorneys  undersigned,  and  herewith 
respectfully  sets  forth  the  following  points  upon 
which  he  intends  to  rely  in  the  above-entitled  case 
on  appeal : 

1.  The  indictment  and  each  count  thereof  fails  to 
state  an  offense  against  the  LTnited  States. 

2.  Title  18,  Section  1343,  U.S.C.A.,  is  unconsti- 
tutional, and  appellant's  conviction  on  Counts  I, 
II,  IV,  V,  VII,  X  and  XI  is  null  and  void,  for  the 
reason  that  said  statute  is  so  vague,  indefinite  and 
uncertain  that  a  person  of  common  understanding 
would  not  understand  same. 

3.  Failure  of  the  District  Court  to  direct  a  ver- 
dict of  not  gulity  on  each  and  every  count  of  the 
indictment  on  which  the  appellant  was  convicted  for 
the  i-eason  that  the  evidence  was  and  is  insufficient 
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upon  which  to  base  a  verdict  of  guilty  on  each  and 
all  of  the  counts  upon  which  appellant  was  con- 
victed. 

4.  The  admission,  by  the  court  below,  of  evidence 
oral  and  documentary  over  the  objection  that  the 
proper  foundation  was  not  laid. 

5.  The  admission,  by  the  court  below,  of  evidence 
oral  and  documentary  over  the  objection  that  such 
evidence  was  irrelevant,  incompetent  and  imma- 
terial. 

Respectfully  submitted, 

LOUIS  B.  WHITNEY, 
LORETTA  WHITNEY, 
PAUL  W.  LA  PRADE; 

By  /s/  LOUIS  B.  WHITNEY, 

Attorneys  for  Appellant. 

Service  of  copy  acknowledged. 
[Endorsed] :  Filed  December  29,  1956. 


[Title  of  Court  of  Appeals  and  Cause.] 

STIPULATION 

It  Is  Hereby  Stipulated  by  and  between  the  par- 
ties to  the  above-entitled  action,  acting  through  their 
respective  attorneys,  undersigned,  that  all  original 
exhibits  contained  in  the  record  on  appeal  in  the 
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above-entitled  proceeding  may  be  considered  by  the 
above-entitled  Court  in  their  original  form  without 
reproduction  in  the  printed  record. 

J)ated  this  27th  day  of  December,  1956. 

LOUIS  B.  WHITNEY, 
LORETTA  WHITNEY, 
PAUL  W.  LA  PRADE; 

By  /s/  LOUIS  B.   WHITNEY, 
Attorneys  for  Defendant-Appellant,  Benjamin  B. 
Hoffman. 

JACK  D.  H.  HAYS, 

IT.   S.  Attorney; 

By  /s/  WILLIAM  E.  EUBANK, 

Ass't  U.  S.  Attorney. 


[Endorsed]:  Piled  December  29,  1956. 
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No.  15391 
In  the 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Benjamin  B.  Hoffman, 

Appellant, 

vs. 

United  States  of  America, 

Appellee. 


Appellant's  Opening  Brief 

Appeal  from  the  United  States  District  Court 
District  of  Arizona 


NATURE  OF  CASE 

The  appellant  (defendant  in  the  Court  below)  was 
charged  by  indictment,  filed  on  October  26,  1955,  with 
violating  the  Mail  Fraud  Statute  Title  18,  Section  1341 
U.S.C.A.  and  The  Statute  relating  to  Fraud  by  interstate 
wdre.  Title  18,  Section  1343  U.S.C.A.  (3-10).^ 

The  indictment  contained  11  Counts.  Count  VI  was  dis- 
missed on  motion  of  the  United  States  Attorney.  Counts  T, 
IT,  IV,  V,  VI,  VII,  X  and  XI  were  for  vioh^tion  of  Title  18 


1.     Fip^ures  in  parentheses  refer  to  pa<zes  in  printed  Transcript 
of  Record. 
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Section  1343,  supra.  Counts  III,  VIII  and  IX  were  for 
violation  of  Title  18,  Section  1341,  supra. 

The  case  came  on  for  trial  on  September  18,  1956,  (26) 
and  appellant  was  found  guilty  on  all  Counts  (except  Count 
VI)  by  a  jury  on  September  24, 1956  (18).  Motions  in  Arrest 
of  Judgment  and  for  New  Trial  were  duly  made  and  were 
by  the  Court  denied  (22).  Judgment  was  entered  on  October 
8,  1956  (23,  24).  Notice  of  Appeal  was  filed  October  18, 1956 
(24,  25).  The  defendant  is  now  imiorisoned. 

BASIS  OF  JURISDICTION 

The  District  Court  had  jurisdiction  by  virtue  of  the  nature 
of  the  case,  inasmuch  as  the  offenses  charged  in  the  indict- 
ment were  against  the  laws  of  the  United  States,  and  by  the 
express  provisions  of  Title  18,  Section  3231  U.S.C.A.  (62 
Stat.  826). 

This  Honorable  Court  of  Appeals  has  jurisdiction  because 

this  is  an  appeal  from  a  final  decision  of  a  District  Court 

of  the  United  States,  and  such  appeal  is  authorized  by  the 

express  provisions  of  Title  28,  Section  1291  U.S.C.A.  (62 

Stat.  929). 

STATEMENT  OF  THE  CASE 

The  Indictment 
THE  SCHEME. 

The  indictment,  insofar  as  the  scheme  is  concerned, 
charges  in  substance  that  '^on  or  about  the  29th  day  of  May, 
1953"  the  defendant-  ^'devised  a  scheme  to  obtain  money 
and  property  by  means  of  false  and  fraudulent  pretenses 
and  promises '\  The  scheme  set  forth  is  that  the  defendant 
used  the  names  of  two  companies  "to  place  orders,  outside 
the  State  and  District  of  Arizona,  on  open  account  with 


2.     The   appellant   will   be   designated   in   this   brief  either   as 
' '  appellant "  or  ' '  defendant ' '. 
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various  persons,  firms  and  companies  dealing  in  food  and 
food  products,  and  in  placing  said  orders,  the  defendant 
represented  that"  the  two  companies  were  active  and  re- 
sponsible business  concerns,  ''with  good  credit  rating  and 
that  the  goods  would  be  paid  for  promj^tly  in  full".  It  is 
then  charged  that  the  "aforesaid  representations  and  prom- 
ises were  made  to  induce  the  persons,  firms  and  companies 
to  ship  their  merchandise  to  the  defendant  on  credit".  It 
is  further  charged  that  defendant  knew  that  the  two  named 
companies  were,  in  fact,  not  active  and  not  possessed  of  a 
good  credit  rating,  but  were  created  by  defendant  to  ac- 
complish his  scheme.  That  "token  payments"  were  made  on 
account  to  induce  the  sellers  to  further  rely  on  the  false 
representations  and  promises  previously  made.  That  the 
defendant  converted  said  food  and  food  products  immedi- 
ately into  cash  "by  selling  same,  keeping  the  proceeds  for 
his  own  use  and  benefit"  (3-4).  The  foregoing  is  substan- 
tially the  scheme  alleged  by  the  Government.  It  will  be  noted 
that  the  scheme  alleged  is  not  from  "on  or  about  the  29th 
day  of  May,  1953"  to  any  given  date  or  to  the  date  of  the 
finding  or  filing  of  the  indictment.^  In  short,  the  scheme  is 
not  alleged  to  be  a  continuing  scheme. 

THE  GIST  OF  THE  OFFENSES. 

FolloA\ing  the  scheme  in  Count  I  is  the  gist  of  the  offense 
under  Title  18,  Section  1343  U.S.C.A.  which  we  will  here- 
after refer  to  as  the  "Wire  Count"  as  distinguished  from 
the  "Mail  Count"  (Title  18,  Section  1341  U.S.C.A.). 

We  will  quote  the  gist  of  the  "Wire  Count"  contained  in 
Count  I  which  is  identical  in  verbiage  with  Counts  II,  IV, 


3.  See  Form  3  ''Indietmenl  for  Mail  Fraud"  Aiipendix  of 
Forms  to  Federal  Rules  of  Criminal  Procedure  18  U.S.C.A.  pap:e 
612.  While  this  form  is  illustrative,  it  does  contain  the  bare  minimicm 
allegations  in  this  kind  of  a  case. 


V,  VII,  X  and  XI  except  as  to  times,  places  and  names  of 

persons  or  companies  from  whom  merchandise  was  ordered. 

The  offense  charged  in  Count  I  under  the  ''Wire"  Statute 

is  that 

"On  or  about  the  23rd  day  of  November,  1954,  in  the 
District  of  Arizona,  the  defendant  Benjamin  B.  Hoff- 
man, for  the  purpose  of  executing  the  aforesaid  scheme 
and  artifice  did,  by  interstate  wire,  telephone  Long's 
Date  Gardens  in  Pasadena,  California,  and  place  an 
order  for  food  products,  viz.,  dates,  to  be  delivered 
to  the  Acme  Distributing  Company,  Tempe,  Arizona, 
and  in  furtherance  of  said  scheme  did  make  the  fraudu- 
lent representations  and  promises  as  aforesaid.^'  (Em- 
phasis ours.) 

It  will  be  noted  that  in  all  the  "Wire"  Counts,  this  lan- 
guage appears  at  the  end  of  each  Count: 

"*  *  *  and  in  furtherance  of  said  scheme  did  make  the 
fraudulent  representations  and  promises  aforesaid." 

The  "mail"  Counts  (III,  VIII  and  IX)  are  more  orthodox. 
Count  III  charges  the  mailing  by  defendant  of  a  cashier's 
check  for  $500.00  at  Phoenix,  Arizona,  addressed  to  "Long's 
Date  Gardens",  Pasadena,  California  (5-6).  Count  VIII 
charges  the  defendant  with  the  mailing  at  Tucson,  Arizona, 
of  a  request  for  samples  addressed  "R.  O.  Kelley  Cannery" 
at  Midville,  Georgia  (8).  Count  IX  charges  the  defendant 
with  mailing,  at  Tucson,  Arizona,  a  confirmation  of  an 
order  for  merchandise  placed  via  long  distance  telephone 
(9),  which  was  addressed  to  "Hayward's  Special  Products 
Company"  in  Holien  Solms,  Louisiana. 

These  "mail"  Counts  will  be  discussed  later  on  in  connec- 
tion with  the  evidence  adduced  in  support  thereof. 

The  Mail  Fraud  Statute  and  the  Interstate  Wire  Statute 
are  similar  insofar  as  devising  or  intending  to  devise  a 
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scheme  to  defraud  is  concerned."^  In  short,  botli  statutes 
re([uire  a  scheme  to  defraud  to  ])e  shown  prior  to  the  mailing 
or  the  using-  of  an  interstate  wire,  as  the  case  may  be.  Both 
statutes  likewise  also  require  that  the  mailing  or  tele- 
])honing,  as  the  case  may  he,  take  place  Avhile  the  scheme 
is  still  in  existence. 

THE  FACTS. 

The  facts  given  in  a  light  more  favorable  to  the  Govern- 
ment show  that  defendant  ordered  merchandise  by  telephone 
from  various  persons  and  companies  named  in  the  "wire" 
Counts;  that  he  received  nearly  all  of  the  merchandise  so 
ordered  and  did  not  pay  for  same.  In  some  instances,  how- 
ever, payments  were  made  on  account.  The  merchandise 
was  all  sold  to  defendant  on  credit  or  on  open  account,  and 
without  (except  in  one  instance)  any  investigation  by  the 
sellers  of  the  credit  standing  of  defendant,  or  the  tw^o  com- 
panies named  in  the  indictment.  The  Government  did  show 
in  some  instances,  merchandise  received  by  defendant  was 
sold  below  the  price  it  was  invoiced  to  him.  In  the  one  in- 
stance w^here  a  credit  investigation  was  made,  a  carload 
of  peas  consigned  to  defendant  was  stopped  in  transit  and 
not  delivered  to  defendant  because  of  an  adverse  report 
on  his  credit  rating  (222,  223). 

In  all  instances,  in  reference  to  the  'Svire"  Counts,  the 
Government  failed  to  prove  that  the  fraudulent  representa- 
tions and  promises  set  forth  in  the  scheme  in  Count  I  and 
realleged  by  reference  in  all  the  other  Counts  were  made 
as  alleged,  or  at  all.  We  will  epitomize  in  the  Argument, 
infra,  the  evidence  in  the  record  on  the  'Svii-e"  Counts  which 
shows  that   the  defendant  did  not  ''make  the   f]-audulent 


4.     Sections  1341   and  134.3  "are  cnst  in  suhstantially  the  same 
language".  U.S.  v.  Mercer,  133  Fed.  Siipp.  288,  289  fCal.). 
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representations  and  promises  aforesaid" — that  is  to  say, 
the  representations  and  promises  as  set  forth  in  the  alleged 
scheme.  We  will  also  show  that  the  "mail"  Counts  are  with- 
out support  in  the  evidence  for  the  same  and  other  reasons. 

QUESTIONS  INVOLVED 

1.  Do  the  facts  set  forth  in  the  first  paragraph  of  Count 
I  of  the  indictment  (3-4)  set  forth  a  scheme  to  obtain  money 
and  property  by  means  of  false  and  fraudulent  pretenses, 
representations  and  promises,  where  (a)  there  is  no  specific 
charge  of  a  scheme  to  defraud  "or  intending  to  devise  any 
scheme  or  artifice  to  defraud"  and,  (b)  where  the  indictment 
is  defective  for  failure  to  set  out  the  particulars  of  the 
s'^heme  to  defraud,  and  (c)  the  alleged  scheme  is  not  a 
scheme  to  defraud?  These  questions  were  raised  by  Motion 
to  Dismiss  (11). 

2.  Does  the  indictment,  b}"  alleging  that  the  defendant 
"on  or  about  the  29th  day  of  May,  1953  *  *  *  devised  a 
scheme  to  obtain  money  and  property  by  means  of  false  and 
fraudulent  pretenses,  representations  and  promises"  allege 
a  continuing  scheme  beyond  the  date  set  forth  in  the  indict- 
ment as  the  time  when  the  scheme  was  devised  I  This  ques- 
tion was  also  raised  by  Motion  to  Dismiss  (11). 

3.  Are  the  "wire"  Counts  sustained  by  evidence  suffi- 
cient for  the  jury  to  say  beyond  a  reasonable  doubt  that 
the  defendant  is  guilty  on  the  "wire"  Counts  in  view  of  the 
express  allegation  in  each  of  said  "wire"  Counts,  to-wit, 
"and  in  furtherance  of  said  scheme  did  make  fraudulent 
representations  and  promises  as  aforesaid'^  where  the  evi-_ 
dence  shows  that  such  representations  and  promises  werel' 
not  made?  Our  contention  in  tliis  behalf  is  that  where  there 
is  no  substantial  evidence  in  the  record  to  support  a  finding 
bevond  a  reasonable  doubt,  that  the  defendant  made  the 
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representations  and  promises  as  alleged  in  Count  1  and  re- 
alleged in  each  and  every  other  "wire"  Count  in  the  indict- 
ment relating  to  the  use  of  an  interstate  wire  for  purpose  of 
defrauding,  a  motion  for  judgment  of  acquittal  should  have 
been  granted.  This  was  raised  by  defendant's  motion  for 
judgment  of  accjuittal  on  each  and  every  Count  of  the  indict- 
ment (17,  18,  373,  379). 

4.  Was  the  evidence  sufficient  to  submit  to  the  jury  the 
question  as  to  whether  the  defendant,  beyond  a  reasonable 
doubt  (a)  mailed  the  letters,  (b)  that  they  were  mailed  in 
furtherance  of  the  scheme  as  alleged  ? 

It  will  be  noted  that  the  defendant  is  not  charged  with 
using  a  fictitious  name  or  address  in  violation  of  Title  18, 
Section  1342  U.S.C.A. 

5.  The  admissibility  and  sufficiency  of  the  evidence  to 
show  identification  of  the  defendant  as  the  one  who  tele- 
phoned. This  was  raised  by  objections  to  the  evidence  and 
the  motion  for  judgment  of  acquittal  on  the  "wire"  Counts. 

6.  The  admissibility  and  sufficiency  of  the  evidence  with 
reference  to  all  the  "mail"  Counts.  This  was  raised  by  objec- 
tions to  the  evidence  and  the  motion  for  judgment  of 
accjuittal. 

7.  Did  the  court  err  when,  after  an  objection  was  made 
by  counsel  for  defendant  to  evidence  on  the  grounds  that  no 
foundation  has  been  laid,  by  making  these  statements: 

"The  Court:  If  they  don't  prove  their  case,  I  will 
direct  a  verdict. 

:Mr.  Whitney :     Thank  you. 

The  Court:  So  don't  interi-upt  just  tlie  minute  a 
question  is  asked."  (40)  ? 

8.  Does  the  indictment  charge  a  conversion  of  personal 
]jroperty  that  is  only  punisliable  by  state  hiws  ?'' 


5.     U.S.  V.  Beall  (CaL),  126  Fed.  Supp.  363,  365. 
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SPECIFICATIONS  OF  ERROR 

I. 

The  lower  Court  erred  in  denying  appellant's  motion  for 
dismissal  of  each  and  every  Count  in  the  indictment,  and  in 
denying  defendant's  motion  in  arrest  of  judgment  for  the 
reason  that  the  indictment  and  each  Count  thereof  does  not 
state  facts  sufficient  to  constitute  an  offense  against  the 
United  States,  in  that  (a)  the  scheme  to  defraud,  as  alleged, 
is  not  a  continuing  scheme,  and  (b)  the  scheme  is  not  charged 
with  sufficient  particularity  to  enable  the  defendant  to  know 
the  charge  against  him  by  direct  and  positive  averment  and 
not  inf erentially ;  (c)  that  said  scheme  alleged  by  the  Gov- 
ernment shows  nothing  more  than  transactions  on  credit; 
that  the  persons,  firms  and  companies  are  not  named  in  the 
alleged  scheme,  and  no  excuse  is  given  for  not  naming  them, 
such  as  ''To  the  Grand  Jury  unknown". 

II. 

The  lower  Court  erred  in  denying  defendant's  motion  for 
judgment  of  acquittal  at  the  end  of  the  Government's  case, 
and  at  the  end  of  the  entire  case,  as  to  Counts  I,  II,  IV,  V, 
VII,  X  and  XI  of  the  indictment  for  the  reason  (a)  that  the 
evidence  was  wholly  insufficient  to  submit  to  the  jury  these 
particular  Counts  because  the  Government  failed  to  prove 
that  the  defendant  made  the  fraudulent  representations  and 
promises  over  the  telephone  as  alleged  in  said  scheme,  and 
in  furtherance  thereof,  as  charged  in  each  of  said  Counts. 

III. 

The  lower  Court  erred  in  denying  defendant's  motion  for 
judgment  of  acquittal  at  the  end  of  the  Government's  case 
and  at  the  end  of  the  entire  case  as  to  Counts  III,  VIII  and 
IX  because  (a)  the  evidence  was  insufficient  to  submit  to  the 
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jury  the  (luestion  beyond  a  reasonable  doubt  as  to  wlietlier 
said  mailings  were  made,  or  if  made,  were  in  furtherance 
of  a  scheme  to  defraud  where  the  evidence  clearly  shows  that 
the  Government  failed  to  prove  the  scheme  as  alleged,  or  at 
all  and  therefore,  such  use  of  the  mails  could  not  be  in  fur- 
therance of  a  scheme  to  defraud,  and  (b)  because  if  there 
was  a  scheme,  it  was  consmnmated  prior  to  the  time  the  let- 
ters were  mailed,  and  (c)  because  the  entire  evidence  shows 
that  the  transactions  were  credit  transactions  and  the  plac- 
ing of  orders  for  goods  in  and  of  itself  does  not  constitute 
the  promises  and  representations  charged  in  each  Count  of 
the  indictment,  and  (d)  because  the  matter  mailed  did  not 
contain  any  representations  whatsoever. 

IV. 

The  lower  Court  committed  prejudicial  error  in  stating 
before  the  jury,  after  an  objection  had  been  made  to  evidence 
that  if  the  Government  didn't  prove  its  case,  he  would  direct 
a  verdict,  because  the  jury  would  be  led  to  believe  that  if 
he  did  not  direct  a  verdict,  the  defendant  would  l)e  assumed 
guilty;  the  following  is  the  objection  and  the  Court's  com- 
ments : 

"Q.     AVliat  did  the  person  ask? 
Mr.  Whitney:     If  the  Court  please,  I  ol)ject  to  it  on 
the  grounds  that  no  foundation  has  been  laid  for  it.  This 
is  a  different  situation  than  if  a  man  has  an  established 
l^hone. 

The  Court:     If  they  don't  prove  their  case  T  will 
direct  a  verdict. 

Mr.  Whitney:     Thank  you. 

The  Court :     So  don't  interrupt  just  the  minute  a 
question  is  asked." 

V. 

The  lower  CV)urt  eri-ed  in  admitting  (iovernment's  Exhibit 
51  in  evidence  for  the  reason  tliat  said  I]xhi])it  was  a  tele- 
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phone  toll  bill  showing  calls  in  August  1953  (334,  335), 
whereas  Count  X  of  the  indictment  (9)  alleges  the  gist  of 
the  offense  to  have  been  committed  on  or  about  August  13, 
1954. 

ARGUMENT 

The  Indictment  Does  Not  State  Facts  Sufficient  to  Constitute  An 
Offense  Against  the  United  States. 

I. 

The  lower  Court  erred  in  denying  appellant's  motion  for  dismissal 
of  each  and  every  Count  in  the  indictment,  and  in  denying  defend- 
ant's motion  in  arrest  of  judgment  for  the  reason  that  the  indictment 
and  each  Count  thereof  does  not  state  facts  sufficient  to  constitute 
an  offense  against  the  United  States,  in  that  (a)  the  scheme  to 
defraud,  as  alleged,  is  not  a  continuing  scheme,  and  (b)  the  scheme 
is  not  charged  with  sufficient  particularity  to  enable  the  defendant 
to  know  the  charge  against  him  by  direct  and  positive  averment  and 
not  inferentially;  (c)  that  said  scheme  alleged  by  the  Government 
shows  nothing  more  than  transactions  on  credit;  that  the  persons, 
firms  and  companies  are  not  named  in  the  alleged  scheme,  and  no 
excuse  is  given  for  not  naming  them,  such  as  "To  the  Grand  Jury 
unknown". 

The  scheme  set  forth  in  Count  I  of  the  indictment  and 
realleged  in  each  and  every  other  Count,  is  not  alleged  to  be 
a  continuing  scheme.  Insofar  as  the  time  of  its  formation 
and  duration  is  concerned,  it  is  alleged  that : 

"on  or  about  the  29th  day  of  May,  1953,  Benjamin  B. 
Hoffman  ^  *  *  *^  devised  a  scheme  to  obtain  money  and 
property  by  means  of  false  and  fraudulent  pretenses, 
representations  and  promises ;  that  the  scheme  so  de- 
vised was  substantialh^  as  follows  :***". 


Count  XI  in  the  indictment  charges  that  the  defendant 
for  the  purpose  of  executing  the  aforesaid  scheme  and  arti 
fice,  did  on  the  29th  day  of  :\ray,  1953  by  interstate  wir 
telephone  "T.  L.  Brice  Company,  Sherman,  Texas,"  and 
place  an  order  for  food  products  "and  in  furtherance  of 
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said  sclieiiio  did  make  the  fraudulent  rei)resentations  and 
promises  as  aforesaid"  (10). 

The  alleged  scheme  does  not  cover  any  period  of  time 
otlier  than  the  date  that  the  scheme  was  devised;  that  is 
to  say,  it  does  not  cover  from  the  first  telephoning;  and/or 
mailino^  to  the  last  mailin^;,  to-wit,  13th  day  of  December, 
1954.  Count  III  shows  the  last  date  above  mentioned  (5,  6). 
In  nearly  all  of  the  cases  we  have  examined,  the  scheme  is 
alleged  to  be  a  continuing  one  or  alleged  from  a  date  cer- 
tain to  a  date  certain,  embracing  all  of  the  dates  of  the 
various  uses  of  the  telephone  and  of  the  mails.  The  United 
States  Attorney  in  the  court  below  insisted  that  the  form 
suggested  by  the  Supreme  Court  of  the  United  States  for  an 
indictment  for  mail  fraud  does  not  have  to  be  followed.  We 
agree.  We  do  insist,  hoAvever,  that  there  should  be  some 
allegation  that  the  scheme  was  in  existence  when  the  gist  of 
the  offense  was  committed.  We  feel  that  the  minimum  re- 
quirements in  charging  a  scheme  to  defraud  and  the  time 
that  it  was  in  existence  is  contained  in  the  Appendix  to 
Forms  of  the  Federal  Rules  of  Criminal  Procedure,  18 
U.S.C.A.  following  Rule  60,  wiiich  reads,  insofar  as  the 
duration  of  the  scheme  is  concerned,  as  follows  : 

'Trior  to  the day  of ,  19 ,  and  con- 
tinuing to  the day  of ,  19 ,^  the  de- 
fendants, John  Doe,  *  *  *  devised  and  intended  to 
devise  a  scheme  and  artifice  to  defraud  *  *  *". 

On  the  footnote  to  this  form  appearing  on  i)age  HI 3  of  18 
U.S.C.A.  Federal  Rules  of  Civil  Procedure,  it  is  stated: 
"^     Insert  last  mailing  date  alleged." 

Inasmuch  as  tlie  interstate  wire  statute  is  cast  in  about 
the  same  language  as  the  mail  fraud  statute,  we  assume 
that  insofar  as  the  charge  in  the  indictment  is  concerned. 
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the  same  rules  would  apply  to  the  "wire"  Counts  as  would 
apply  to  the  "mail"  Counts.  As  before  stated,  in  nearly  all 
the  cases  the  allegations  with  reference  to  the  duration  of 
the  scheme  is  in  the  words  suggested  by  the  Supreme  Court, 
or  an  allegation  of  the  first  date  with  the  statement  follow- 
ing "and  continuing  until  the  filing  of  this  indictment."  If  we 
are  correct  on  this  particular  point,  then  all  Counts,  with  the 
exception  of  Count  XI,  should  have  been  dismissed  pursuant 
to  defendant's  motion. 

The  cases  are  unanimous  in  holding  that  if  the  scheme 
is  consummated  before  the  mailing  of  the  letter,  there  is 
no  crime.  The  same,  of  course,  should  apply  to  the  use  of  an 
interstate  wire.  See  Kann  v.  United  States,  323  U.S.  88,  65 
S.  Ct.  148,  157  A.L.E.  406.  Dylire  v.  Hudspeth  (10  Cir.),  106 
F.2d  286  (cited  with  approval  by  the  Supreme  Court  of  the 
United  States  in  the  footnotes  to  the  Kann  case,  supra). 

The  scheme  set  forth  in  Count  I  is  vague  and  indefinite 
(72  C.J.S.,  page  358,  "Post  Office"),  and  is  not  charged 
with  sufficient  particularity  in  that  all  the  essential  elements 
of  the  scheme  are  not  alleged.  If  the  scheme  is  not  charged 
with  sufficient  particularity  to  enable  the  accused  to  know 
the  charge  against  him  by  direct  and  positive  averment  and 
not  inferentially,  then  the  indictment  is  defective  in  sub- 
stance and  not  even  aided  or  cured  by  verdict.  (72  C.J.S. 
supra,  page  356,  under  heading  "Description  of  Scheme".) 
Benham  v.  United  States,  7  Fed.  (2)  271. 

The  gist  of  the  offense  is  the  telephoning  or  mailing  of 
the  letters  but  telephoning  and  mailing  of  the  letters  without 
a  scheme  is  not  an  offense;  nor  is  the  scheme  in  itself  an^ 
offense  unless  the  mailing  or  telephoning,  as  the  case  may  be, 
is  made  for  the  purpose  of  executing  the  scheme.  It  cannoi 
be  before  the  devising  of  the  scheme  or  after  the  scheme 
was  consummated.  The  allegation  in  each  of  the  Counts  wit! 
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reference  to  the  telephoning  and  mailing  states  that  the 
defendant,  Hoffman,  "for  the  purpose  of  executing  the 
aforesaid  scheme  and  artifice  *  *  *"  did  either  telephone  or 
use  the  mail.  All  of  these  dates  are  subsequent  to  May  29, 
1953,  with  the  exception  noted.  In  the  Kami  case,  supra,  it 
is  pointed  out  in  effect  that  the  United  States  mail  could 
not  have  been  used  for  the  purpose  of  executing  or  in 
attempting  to  execute  the  fraudulent  scheme,  because  the 
mailing  did  not  take  place  until  after  the  defendant  had 
induced  the  parties  named  to  accept  his  fraudulent  check 
for  merchandise.  See  Note  157  A.L.R.  at  page  248  under 
heading  ''When  Fraudulent  Scheme  is  Complete",  citing 
several  cases,  including  one  from  this  Circuit. 

The  indictment  is  fatally  defective  because  it  does  not 
state  facts  sufficient  to  constitute  an  offense  against  the 
United  States  as  it  does  not  set  forth  all  the  essential  ele- 
ments of  the  offense  sought  to  be  charged. 

U.  S.  V.  Hess,  124  U.S.  483,  8  S.  Ct.  571,  573; 

U.  S.  V.  Mercer,  et  al,  (D.C.  Cal.)  133  Fed.  Supp.  288 
(Decided  July  5,  1955) ; 

Fasulo  V.  U.  S.,  272  U.S.  620, 47  S.  Ct.  200 ; 

U,  S,  V.  Dehrow,  346  U.S.  374,  74  S.  Ct.  113 ; 

Brown  v.  U.  S.,  (9  Cir.)  198  F.2d  999, 1005 ; 

Elder  V.  U.  S.,  (9  Cir.)  142  F.2d  199,  200 ; 

72  C.J.S.,  page  358,  "Post  Office". 

The  scheme  should  be  charged  with  sufficient  particularity 
to  enable  the  accused  to  know  the  charge  against  him  and 
must  be  by  direct  and  positive  averment  and  not  inferen- 
tially.  An  indictment  which  fails  to  meet  this  requirement 
is  defective  in  substance  and  not  aided  o]-  cured  liy  verdict 
(72  C.J.S.  supra,  ])age  356,  under  heading  "Desc]-i]>tion  of 
Scheme"). 
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It  will  be  noted  that  nowhere  in  this  indictment  is  it  stated, 
except  by  the  barest  inference,  that  the  defendant  devised  a 
scheme  to  obtain  mone}^  and  property  by  means  of  fraud  and 
fraudulent  pretenses,  representations  and  promises  from 
the  "various  persons,  firms,  companies  dealing  in  food  and 
food  products".  In  short,  there  is  no  allegation  that  this 
alleged  scheme  was  to  defraud  an^^one.  There  is  not  even  an 
allegation  that  there  was  an  attempt  to  defraud  anyone. 

The  mail  fraud  statute  (Title  18,  Section  1341)  as 
amended  May  24, 1949,  provides : 

"Whoever,  having  devised  or  intending  to  devise  any 
scheme  or  artifice  to  defraud,  or  for  obtaining  money  or 
property  by  means  of  false  or  fraudulent  pretenses, 
representations,  and  promises,  *  *  *  for  the  purpose  of 
executing  such  scheme  or  artifice  or  attempting  so  to 
do,  places  in  any  post  office  or  authorized  depository 
for  mail  matter,  any  matter  or  thing  whatever  to  be 
sent  or  delivered  by  the  Post  Office  Department,  *  *  * 
shall  be  fined  *"."^ 

In  this  indictment  (which  we  will  now  break  down)  the 
draftsman  attempted  to  set  forth  a  scheme  to  obtain  money 
and  property  by  means  of  false  and  fraudulent  pretenses, 
representations  and  promises.  He  then  says  "that  the  scheme 
so  devised  was  siihstantially  as  follows" : 

(1)  The  defendant  used  the  names  of  two  companies,  the 
Hoffman  Wholesale  Grocery  and  the  Acme  Distributing 
Company,  to  place  orders,  outside  the  State  and  District  of 
America,  on  open  account  with  various  persons,  firms  and 
companies,  dealing  in  food  and  food  products ; 

(2)  and  in  placing  the  said  orders,  the  defendant  repre- 
sented that  the  Hoffman  Wholesale  Grocery  or  the  Acme 
Distributing  Company  was  an  active  and  responsible  busi- 
ness concern,  within  the  State  of  Arizona,  with  good  credit 
rating ; 
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(3)  and  that  the  goods  ordered  would  ])e  paid  for  ])romi)t- 
ly  in  full ; 

(4)  that  the  aforesaid  representations  and  i)roniises  were 
made  to  induce  the  persons,  firms,  and  companies  receiving 
them  to  ship  their  merchandise  to  the  defendant  on  credit; 

(5)  that  the  defendant  well  knew  at  tlie  time  the  afore- 
said representations  and  promises  were  made  that  the 
Hoffman  Wholesale  Grocery  and  the  Acme  Distributing 
Company  w^ere,  in  fact,  not  active  and  responsible  business 
concerns  in  the  State  of  Arizona,  and  not  possessed  of  a 
good  credit  rating,  but  in  trutli  and  in  fact,  said  companies 
were  dummy  business  organizations  witli  only  nominal 
assets  and  created  by  the  defendant  to  accomplish  his 
scheme ; 

(6)  and  that  the  defendant  further  knew-  that  the  goods 
ordered  and  shipped  to  the  Hoffman  Wholesale  Grocery  and 
the  Acme  Distributing  Company  would  not  be  paid  for 
promptly  in  full ; 

(7)  and  the  defendant  did  not  intend  to  pay  for  said  food 
and  food  products  received,  except  to  make  token  ])ayments 
to  induce  the  sellers  thereof  to  further  rely  on  the  false  rep- 
resentations and  promises  previously  made ; 

(8)  that  as  a  further  part  of  said  scheme,  the  defendant 
converted  said  food  and  food  products  inmiediately  into  cash 
])y  selling  the  same,  keeping  the  proceeds  for  his  own  use 
and  benefit. 

By  examining  this  indictment  the  Court  will  readily  see 
that  it  is  so  vague  and  indefinite  that  it  cannot  be  said  that 
a  scheme  to  obtain  money  and  property  by  means  of  false 
and  fraudulent  pretenses,  representations  and  promises  is 
set  out.  In  Postal  Decisions,  1939  edition,  at  page  237  under 
the  heading  "Devising  a  Scheme-',  it  is  said  : 

"The  devising  of  some  scheme  or  artifice  to  defraud,  or 
to  obtain  money  or  property  by  fraudulent  repi'esenta- 
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tions,  etc.,  is  the  first  ingredient  of  the  offense,  which 
becomes  punishable  when  the  mails  are  used  in  its  execu- 
tion or  attempted  execution.  The  words  'intending  to 
devise'  are  the  legal  scales  by  which  the  scheme  is  to  be 
weighed,  and  require  that  the  intent  and  scheme  to 
defraud  shall  exist  at  the  time  the  mails  are  used.  To 
devise  a  scheme  or  artifice  to  defraud  is  to  form  a  plan, 
device,  or  trick  to  perpetrate  a  fraud  upon  another,  and 
devising  of  it  continues  as  long  as  the  scheme  is  in  proc- 
ess of  execution.  It  is  not  necessary  that  accused  be  the 
inventor  or  originator  of  the  scheme  or  artifice,  which 
may  be  as  old  as  falsehood,  or  that  when  the  artifice  was 
devised  the  schemers  should  have  worked  out  all  the 
details  of  its  execution."  (See  JJyiited  States  v.  Corlin, 
et  al,  (D.C.  Cal.)  44  Fed.  Supp.  940  at  943.) 

By  the  promulgation  and  approval  by  the  United  States 
Supreme  Court  of  Form  3,  Appendix  of  Forms,  Federal 
Kules  of  Criminal  Procedure,  supra,  it  is  made  clear  that  it  is 
indispensable  that  the  indictment  either  (a)  must  allege  ulti- 
mate facts  which  show  that  the  scheme  was,  as  a  matter  of 
fact,  a  scheme  to  obtoin  money  or  property,  or  (b)  directly 
allege  the  conclusion  ''to  obtain  money  and  property".  No 
count  of  the  indictment  does  either. 

In  Ether  edge  v.  United  States  (C.A.  5),  186  Fed.  434,  437, 
the  Court  in  discussing  the  necessity  of  setting  out  clearly 
what  the  scheme  and  artifice  was  and  wherein  the  fraud 
consisted,  how  it  was  to  be  accomplished,  etc.,  said : 

"It  has  been  settled  by  repeated  decisions  that  a  goo< 
indictment  under  this  statute  must  allege  not  only  thai 
the  defendant  had  devised  a  'scheme  or  artifice  to  de-j 
fraud,'  but  it  must  also  set  out  clearly  what  the  artifice' 
was  wherein  the  fraud  consisted,  and  how  it  w^as  to  b( 
accomplished,  and  that  charging  the   offense  in  th( 
language  of  the  statute  alone  is  not  sufficient.  United 
States  V.  Hess,  124  U.S.  486,  8  Sup.  Ct.  571,  31  L.  Ed. 
516;  Stokes  v.  United  States,  157  U.S.  187,  15  Sup.  Ct. 
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617,  39  L.  Ed.  G(i7.  Nothing  in  a  criminal  case  can  be 
charged  ])y  implication,  but  every  fact  must  be  clearly 
alleged.  CarlFs  Case,  105  U.S.  Gil,  26  L.  Ed.  1135; 
United  States  v.  Post,  113  Fed.  852.  The  indictment  must 
show  clearly  that  the  person  charged  has  devised  or 

intended  to  devise  a  'scheme  or  artifice  to  defraud' 

*  *  #v 

According  to  the  indictment  and  the  allegation,  that  as  a 
further  part  of  the  scheme,  defendant  converted  the  food 
and  food  products  inmiediately  into  cash  by  selling  the  same 
and  keeping  the  proceeds  for  his  own  use  and  benefit.  This 
would  indicate  that  the  scheme  then  ceased  and  the  tele- 
phone calls  and  the  mail  used  were  not  in  furtherance  of 
the  scheme  to  defraud.  See  U.  S.  v.  Dale  (D.C.  CaL),  230 
Fed.  750,  751. 

The  names  of  the  "various  persons,  firms  and  companies, 
dealing  in  food  and  food  products"  are  not  given,  to  say 
nothing  of  the  failure  to  allege  that  it  was  intended  to  de- 
fraud them.  If  the  various  persons,  firms  and  companies 
were  all  of  a  class  then  it  would  not  be  necessary  to  specify 
the  names,  but  here  it  is  charged  that  "the  aforesaid  repre- 
sentations and  promises  were  made  to  induce  the  persons, 
firms  and  companies,  receiving  them  to  ship  their  merchan- 
dise to  the  defendant  on  credit".  These  persons,  firms  and 
companies  should  be  described  by  name  or  a  good  and  true 
reason  given  for  the  omission  of  the  names  such  as  an 
allegation  that  they  are  "to  the  Grand  Jury  unknown". 
This,  of  course,  under  the  pleading  would  not  lie  true.  The 
Grand  Jury  under  the  allegations  must  have  known  the 
names  of  the  ])ersons,  firms  and  companies  receiving  the 
telephone  calls  and  the  mail.  The  Court  will  note  that  this 
is  not  a  stock  selling  scheme  for  the  j)uri)ose  to  defraud 
]mrchasers  of  stock  or  the  general  ]mblic. 

Tn  72  C.J.S.,  ])ages  358  and  359,  undei*  the  heading  "Desig- 
nation of  Persons"  it  is  said  that  the  indictment   sliould 
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describe  by  name  the  individuals  intended  to  be  defrauded, 

or  a  charge  of  scheme  to  defraud  the  public  generally  or  a 

class  of  persons  incapable  of  being  resolved  into  individuals. 

Corpus  Juris  Secundum  says : 

"If  the  indictment  does  not  charge  a  scheme  to  defraud 
the  public  generally,  or  a  class  not  capable  of  being 
resolved  into  individuals,  but  clearly  imports  an  inten- 
tion to  defraud  definite  individuals,  it  must  describe 
them  by  name,  or  give  a  good  and  true  reason  for  the 
omission,  as  that  such  names  are  to  the  grand  jury  un- 
known. An  indictment  is  not  defective  as  failing  to  give 
the  names  of  the  individuals  intended  to  be  defrauded 
or  to  allege  that  they  were  not  known  where  it  alleges 
that  the  scheme  was  to  defraud,  not  an  individual  or 
group  of  individuals,  but  the  general  public  or  a  class 
of  persons  not  resolvable  into  individuals. 


*  *  *» 


See  also  U.S,  v.  Weber,  71  F.  Supp.  88,  91;  41  Am.  Jur. 
Post  Office,  paragraph  140  at  page  793. 

This  last  citation  says : 

"An  omission,  however,  in  an  indictment  for  unlawfully 
mailing  letters  intended  to  defraud,  to  state  the  names 
of  the  parties  intended  to  be  defrauded  *  *  *  is  satis- 
fied by  the  allegation,  if  true,  that  such  names  and 
addresses  are  unknown  to  the  grand  jury." 

As  to  the  necessity  of  describing  by  name  the  individuals 
to  be  defrauded,  see  LarMn  v.  U.S.,  107  Fed.  697,  699.  The  - 
Court  used  this  language :  I 

"The  indictment  in  this  case,  it  is  to  be  observed, 
does  not  charge  a  scheme  to  defraud  the  public  gen- 
erally, or  to  defraud  a  class  not  capable  of  being  re- 
solved into  individuals.  So  charged,  it  would  be  evident 
that  the  persons  intended  to  be  injured  were  not  known, 
and  there  could,  of  course,  be  no  necessity  for  an  aver- 
ment to  that  effect.  The  scheme  alleged  in  this  indict- 
ment was  Ho  defraud  divers  other  persons  *  *  *  by 
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in(liu'in<;'  those  persons  severally  to  send  to  liiiii  divers 
valuable  articles,  *  *  *  and  to  defraud  thereof  the  sev- 
eral persons  who  should  so  send  the  same,  *  *  *  a 
scheme  and  artifice  which  he  *  *  *  intended  to  effect 
by  opening  correspondence  and  communication  *  *  * 
with  the  several  persons  so  intended  to  be  defrauded, 
and  by  inciting  those  persons  to  open  conmumication 
with  him/  These  expressions  clearly  import  an  inten- 
tion to  defraud  definite  individuals,  with  whom  it  was 
intended  to  open  correspondence,  and  who,  therefore, 
by  the  settled  rule  of  pleading,  should  have  been  de- 
scribed by  name  in  the  indictment,  or  a  good  and  true 
reason  given  for  the  omission." 

The  last  mentioned  case  cites  U.S.  v.  Hess,  supra,  and 
Durland  v.  U.S.,  supra. 

The  three  mail  fraud  counts  (III,  VIII  and  IX)  are 
fatally  defective.  Each  count  alleges  that  defendant  for 
the  purpose  of  executing  the  scheme  or  artifice 

a*  *  *  placed  or  caused  to  be  placed  in  an  authorized 
depository  for  mail  matter  at  Phoenix,  Arizona,  to  be 
sent  and  to  be  delivered  by  the  Postal  Establishment 
of  the  United  States,  a  certain  writing  enclosed  in  a 
post  paid  envelope  addressed  to  Longs  Date  Gardens, 
2600  Foothill  Boulevard,  Pasadena  8,  California,  to-wit 
cashiers  check  *  *  *".  (Note:  The  above  is  from  Count 
III,  the  other  Counts  VIII  and  IX  being  identical  ex- 
cept as  to  place  and  the  matter  caused  to  be  delivered, 
etc.) 

These  mailing  counts  are  the  gist  of  the  offense.  Nowhere 
in  the  indictment  is  it  alleged  that  the  defendant  "wilfully 
and  unlawfully"  did  what  he  is  charged  with  doing.  Nowhere 
is  it  alleged  that  he  "knowingly"  did  anything.  The  statute 
(Section  1341,  Title  18,  U.S.C.A.)  uses  the  words  "know- 
ingly caused  to  be  delivered  by  mail  according  to  the  dii-ec- 
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tions  thereon".  The  Ninth  Circuit  in  the  Wilkes  case  (80 
Fed.  2d  285  at  288)  discusses  this  identical  question.  Judge 
Mathews  held  that  where  a  count  charges  that  the  defendant 
^'knowingly,  wilfully  and  unlawfully"  did  the  prohibited  act 
there  is  no  need  to  use  the  word  "knowingly"  twice  in  the 
same  count.  See  also : 

Brady  v.  U.S.  (8  Cir.),  24  Fed.  2d  399  at  401; 

Postal  Decisions  (1939),  page  279  Section  60. 

Seven  "wire"  Counts  (I,  II,  IV,  V,  VII,  X  and  XI)  charge 
that  defendant  "did  by  interstate  wire,  telephone"  a  place 
(Counts  I  and  III)  or  a  "Company"  (Counts  II,  IV,  V,  X 
and  XI).  You  just  do  not  telephone  a  "place"  or  a  "Com- 
pany". This  is  much  too  vague  and  indefinite.  You  telephone 
some  "person"  not  a  "Company".  The  "wire"  Counts  like 
the  "mail"  Counts  must  be  precise.  "Company"  is  a  word 
of  indefinite  meaning  (8  Words  &  Phrases,  page  254  under 
"Company").  A  company  may  be  a  corporation,  partnership, 
joint  adventure  or  may  be  some  individual  person  carrying 
on  a  business  under  a  company  name  (Websters  Interna- 
tional Dictionary  2nd  Edition). 

Section  1343  and  Section  1341  are  analogous.  The  mail 
fraud  statute,  (1341)  should  be  used  to  construe  the  wire 
statute,  (1343)  especially  insofar  as  alleging  the  gist  of 
the  offense  is  concerned,  and  this  goes  for  the  "scheme". 
Telephoning  a  "Company"  or  a  "place"  does  not  meet  the 
requirements  of  what  is  to  be  alleged  in  clear  terms  in  an 
indictment.  (Construing  the  "wire"  statute,  see:  U.S.  v. 
Mercer,  133  F.  Supp.  288,  289,  290.) 

We  respectfully  submit  that  the  Indictment  and  each 
Count  thereof  should  have  been  dismissed. 
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The  Verdict  on  the  "Wire"  Counts  Is  Unsupported  by  the  Evidence. 

II. 

The  lower  Court  erred  in  denying  defendant's  motion  for  judg- 
ment of  acquittal  at  the  end  of  the  Government's  case,  and  at  the 
end  of  the  entire  case,  as  to  Counts  I,  II,  IV,  V,  VII,  X  and  XI  of 
the  indictment  for  the  reason  that  the  evidence  was  wholly  insuffi- 
cient to  submit  to  the  jury  these  particular  Counts  because  the 
Government  failed  to  prove  that  the  defendant  made  the  fraud- 
ulent representations  and  promises  over  the  telephone  as  alleged  in 
said  scheme,  and  in  furtherance  thereof,  as  charged  in  each  of  said 
Counts. 

Defendant  moved  for  judgment  of  acquittal  at  the  close 
of  the  Government's  case  (17,  373)  and  at  the  close  of  all 
the  evidence  (18,  379).  The  motions  were  denied. 

It  is  defendant's  contention  that  there  was  no  evidence 
sufficient  to  submit  the  case  to  the  jury. 

We  realize  that  if  the  scheme  is  sufficiently  set  out  in 
Count  I,  and  the  proof  is  suffiicent  on  any  Count  that  this 
Honorable  Court  will  affirm  because  the  sentence  (5  years  on 
each  Count)  runs  concurrently. 

We  will  now  take  up  the  'Svire"  Counts,  and  will  attempt 
to  show  that  none  of  these  Counts  were  supported  by  evi- 
dence sufficient  to  be  submitted  to  the  jury. 

It  will  be  recalled  that  the  indictment  charges  that  as 
part  of  the  scheme  devised  was  that  tlie  defendant  "in 
])lacing  the  said  orders,  *  *  *  represented  that  the  Hoffman 
Wholesale  Grocery  or  the  Acme  Distributing  Company  was 
an  active  and  responsible  business  concern,  Avitliin  the  State 
of  Arizona,  with  good  credit  rating,  and  that  the  goods 
ordered  would  be  paid  for  promptly  in  full ;  tliat  tlio  afore- 
said representations  and  ])]'omises  were  made  to  induce  tlie 
persons,  firms  and  companies  receiving  them  to  shi])  their 
merchandise  to  the  defendant  on  credit;  *  *  *".  Tliese  are 
the  pretenses,  representations  and  promises  tlie  Government 
relies  on  to  show  the  scheme. 
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The  gist  of  the  offense  in  all  the  'Vire"  Counts  is  that 
the  defendant  for  the  purpose  of  executing  the  scheme  and 
artifice,  did  by  interstate  wire,  telephone  the  various  cor- 
porations and  persons  named  in  the  'Svire"  Counts  and  each 
Count  ivinds  up  ivith  the  language  ^'and  in  furtherance  of 
said  scheme  did  make  the  fraudulent  representations  and 
promises  as  aforesaid".  Assuming  that  the  scheme  is  iDrop- 
erly  set  forth,  certainly  this  latter  language  at  the  end  of 
that  part  of  the  Count  that  is  the  gist  of  the  offense,  would 
require  that  the  Government  prove  beyond  a  reasonable 
doubt  that  the  defendant  made  the  fraudulent  representa- 
tions and  promises  set  forth  in  the  scheme.  This  the  Govern- 
ment failed  to  prove. 

The  testimony  relating  to  the  gist  of  the  offense,  as  far 
as  Count  I  is  concerned  (if  identification  of  defendant  as 
the  person  telephoning  is  assumed  valid),  shows  that  a  Mrs. 
Darling  was  the  person  the  defendant  telephoned,  and  on 
direct  examination  Mrs.  Darling  testified  that  the  individual 
calling  her  asked  if  she  had  any  dates  to  sell,  to  which  "I 
told  him  I  did,  and  then  they  told  me  the  amount  they  would 
want,  and  we  agreed  on  a  price  just  by  telephone  only"  (40, 

41). 

Q.     What  were  the  terms  for  the  payment  ? 

A.  Well,  it  was  just  my  understanding  that  10  days  or 
net  30,  the  way  all  of  our  other  bills  are  paid. 

Q.     Did  you  discuss  that  over  the  telephone ! 

A.  Not  that  I  recall,  but  just  from  the  talk  on  the  tele- 
phone and  everything,  I  just  took  it  for  granted  that — 

Q.  Did  he  seem  to  know — well,  state  whether  or  not  h( 
appeared  to  you  to  know  about  this  type  of  business? 

A.     Well,  it  sounded  to  me  like  he  did. 

Q.     Is  it  the  usual  course,  or,  is  it  your  usual  course  toj 
grant  credit  to  persons  that  call  over  the  telephone  in  that 
manner? 
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A.  We  have,  yes,  but  not  on  such  a  kir^e  scak*,  I  (lichi't 
before. 

Q.  What  was  the  factor  that  in  this  case  caused  you  to 
grant  credit  of  this  amount? 

A.     Well,  it  was  just  his  conversation,  T  would  say  (41). 

A  complete  reading  of  i\[rs.  Darling's  testimony  will  show 
that  the  defendant  did  no  more  than  purcluise  the  goods 
on  credit  and  fail  to  fully  pay  for  same.  He  did  not  make  any 
of  the  pretenses,  representations  and  promises  charged  in 
Count  I.  There  is  no  evidence  in  the  record  to  support 
Count  I. 

In  Count  II  the  gist  of  the  offense  is  the  teleplioning  to 
C.  A.  Glass  Company  of  Los  Angeles  and  placing  an  order 
for  food  products  with  the  same  allegation  that  in  further- 
ance of  said  scheme  the  defendant  did  make  the  fraudulent 
representations  and  promises  set  forth  in  the  scheme  alleged 
in  Count  I  (5). 

Mr.  John  L.  Glass,  the  President  of  the  C.  A.  Glass  Com- 
pany mentioned  in  Count  II,  testified  that  he  received  a 
telephone  call  from  the  Acme  Distributing  Company  on 
October  11,  1955  (3G3)  *  *  *. 

Q.  Now,  regarding  this  phone  call,  would  you  state  what 
you  remember  that  Mr.  Hoffman  said  to  you ! 

A.  Well,  the  phone  call  came  in  to  the  secretary,  and 
tliey  referred  a  collect  call  to  me,  my  office,  because  he  says, 
my  secretary  said  to  me,  "There  is  a  collect  call  from 
Phoenix.  Do  you  want  to  take  it?" 

I  said,  "I'll  take  it."  And  the  conversation  went  soiiietliing 
like  this,  in  fact,  it  did  go  like  this : 

"This  is  the  Acme  Distributing  Com])any,  I>eii  lIofTman 
speaking.  Johnnie,  you  nmst  remembei'  me.  \  met  you  al)out 
a  year  ago  down  in  the  market." 

I  said,  "Oh,  yes."  I  said  that  because  we  have  a  lot  of — 
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Q.     That  is  all  right. 

A.     Customers.  You  don't  want  me  to  say  any  more! 

Q.     No.  A.     All  right. 

Q.     Now  go  ahead  with  what  he  said. 

A.  Then  he  said,  ''Some  of  my  boys  this  time  of  year 
have  been  getting  some  calls  for  California  dates,  now  that 
it  is  October  and  the  holiday  season,  and  we  think  we  could 
probably  move  quite  a  few  down  here  for  you.  I  have  seen 
some  in  some  of  the  stores  here,  and  they  look  pretty  good. 
Could  you  give  me  a  quotation  of  prices?" 

And  I  quoted  him  a  certain  price  on  a  certain  pack,  24  one- 
pound  case,  also  a  date-nut  confection  in  a  2i/2-pound  pack. 

So  then  he  said,  "Well,  you  better  send  down  a  sample 
of  it."  I  have  forgotten  at  this  time  exactly  how  many,  but 
I  believe  it  is  in  our  ledger  what  was  shipped.  And  he  said, 
"So  we  can  see  how  the  merchandise  is."  I  said,  "Okay,  I'll 
do  that." 

He  said,  "Okay,  Johnnie,  I'll  see  you  later." 

Q.  And  that  was  the  termination  of  the  first  telephone 
conversation?  A.     Yes. 

Q.     And  were  the  goods  shipped  1 

A.     Yes,  they  were  shipped  that  day  (365,  366)   *  *  *. 

Q.  Now,  in  regard  to  your  conversation  with  Mr.  Hoff- 
man, were  the  specific  terms  of  payment  discussed? 

A.     No,  they  weren't  discussed. 

Q.  Was  there  any  reason  why  you  did  not  discuss  thej 
terms  of  payment  with  him  ? 

A.  Yes,  because  generally  when  we  talk  to  a  customer^ 
we  don't  discuss  terms.  We  have  an  industry  terms. 

Q.  Did  you  believe  this  man  to  be  a  customer,  or  a  mem- 
ber of  the  industry? 

A.  I  believed  him  to  be  a  customer  and  a  member  of  th« 
industry. 
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Q.     And  what  did  lie  say  that  led  you  to  this  belief? 

A.  Well,  in  Los  Anp^eles,  there  was  over  years  past,  in 
my  experience  of  15,  18  years,  there  has  bec^n  three  or  four 
Acme  Distributing  Companies,  from  some  place.  I  probably 
sold  5,000  different  customers,  but  I  know  in  my  memory 
when  someone  says  to  me.  This  is  Acme  Distributing:  Com- 
l)any,  it  comes  out  of  my  memory  that  there  was  a  customer 
by  that  name.  So  there  wasn't  any  doubt  in  my  mind  when 
somebody  was  calling  and  placing  an  order,  there  was  just 
no  reason  to  doubt  that  he  wasn't  in  business,  or  that  he 
was — I  don't  know  what  the  word  would  be  (368)  *  *  *, 

Q.  Mr.  Glass,  you  have  related  the  conversation,  for  the 
most  part,  in  all  of  the  important  portions  of  that  conversa- 
tion, is  that  right,  to  the  best  of  your  knowledge? 

A.    Yes. 

Q.  And  you  stated  that  you  had  heard  Acme  Distributing 
Company  before  in  your  business  in  California,  and  you 
assumed  it  might  be  the  same  one,  and  for  that  reason  you 
went  ahead  and  shipped  the  merchandise,  is  that  right? 

A.     That  is  right. 

Q.  And  you  were  relying  upon  your  past  recollection 
of  having  heard  the  name  Acme  Distributing  Com]:)any,  and 
an  order  being  ])laced,  and  that  Avas  what  pi'om])ted  you  to 
go  ahead  and  make  the  shipment,  is  that  light,  sir? 

A.     That  is  right. 

Q.  Wouldn't  it  be  a  fact  that  it  was  not,  that  there  was 
not  anything  specifically  ])romised  you  over  the  tele]ihone 
which  induced  you  to  make  the  shi]mient,  that  is,  l)y  way 
of  "T  ]iromise  to  ])ay  you  ])romptly,"  or  anything  like  that? 
You  haven't  testified  to  any  such  convei'satioii,  and  isn't  it 
true  that  wasn't  said?  A.     Tt  was  not  said. 

Q.  As  a  matter  of  fact,  you  didn't  even  discuss  the  terms, 
isn't  that  correct? 
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A.     No,  because  we  never  discuss  the  terms.  (371) 

This  Count  likewise  is  unsupported  by  the  evidence. 

Count  IV  relates  to  a  telephone  call  to  Grant-Whitman 
Company  in  Spokane,  Washington,  (6).  Mr.  Ehlinger  tes- 
tified on  the  phone  call  of  June  14,  1954,  as  follows : 

A.  I  first  learned  of  the  name  through  a  collect  phone 
call,  and  while  I  had  my  records,  as  I  recall,  the  first  call 
was  on  June  14th  of  1954  (262)  *  *  *. 

Q.  Now,  regarding  the  first  telephone  call  on  June  14th, 
would  you  relate  to  the  jury  how  the  person  represented 
himself  I  First,  who  he  was  and  who  he  represented? 

A.     The  person  represented  himself — 

Mr.  Whitney:  Wait  a  minute,  I  object  on  the  grounds 
that  the  caller  has  not  been  identified.  They  have  not  put  in 
any  evidence  from  what  phone  this  was  from,  except  that 
he  said  so  and  so. 

The  Court :  The  caller  said  he  was  Hoffman.  Isn't  that 
true,  Mr.  Witness? 

The  Witness :     Yes,  sir. 

The  Court :     All  right,  go  ahead. 

Q.  (By  Mr.  Eubank)  :  Now,  explain  just  how  he  iden- 
tified himself. 

A.  He  identified  himself  as  Mr.  Hoffman  of  the  Acme 
Distributing  Company. 

Q.     Where?  A.     At  Tempe,  Arizona. 

Q.     Now,  in  regard  to  that,  what  did  he  inquire  about? 

A.  He  was  inquiring  for  prices  of  salmon,  and  as  a 
broker,  we,  of  course,  would  check  with  our  source  of  supply, 
and  I  told  Mr.  Hoffman — 

Mr.  Whitney :  Wait  a  minute,  not  what  you  did,  but  whal 
Mr.  Hoffman  did. 

The  Court :  He  is  telling  what  he  told  Mr.  Hoffman.  G( 
ahead. 
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The  Witness:  1  told  ^Ir.  Hoffman  we  would  check  with 
our  supply  source  and  that  1  would  transmit  quantities  and 
prices  by  letter  and  wire,  which  1  did.  And  for  i\Ir.  Hoffman 
to  call  me  at  a  subsequent  date.  i\[r.  Hoffman  called  and 
said,  "This  is  Mr.  Hoffman—" 

Q.  (By  Mr.  Eubank)  :  Wait  a  minute.  That  was  the 
content  of  the  first  call? 

A.     That  was  the  content  of  the  first  transaction. 

Q.     The  first  conversation? 

A.     Yes,  first  conversation. 

Q.  All  right,  now,  was  any  other  product  discussed  on 
that  first  conversation  f 

A.     To  my  knowledge,  there  Avas  not. 

Q.     He  was  interested  mainly  in  sea  products? 

A.     Mainly  in  seafood  products,  yes. 

Q.     After  you  received  the  phone  call,  what  did  you  do 
then  I 
p,    A.     After  I  received  the  phone  call,  I  wrote  a  letter  to 
Mr.  Gavin  in  Seattle  requesting  prices  on  the  merchandise 
(265,  266). 

Q.  All  right.  Now,  going  to  the  first,  or  the  second  call 
of  Mr.  Hoffman,  well,  the  first  call,  did  he  state  anything 
about  his  business  character? 

A.  Yes,  he  did.  He  represented  himself  as  being  in  the 
wholesale  grocery  business. 

Q.  And  did  he  make  any  other  rej^resentations  as  to  busi- 
ness in  the  first  call,  that  you  recall? 

A.     He  referred  to  several  firms  as  having  done  Inisiness 
1    with  them,  who  we  knew. 

Q.     And  do  you  recall  either  of  these  firms  he  referred  to? 

A.  T  I'ecall  one  in  particulai*,  because  they  are  close 
friends  of  mine,  and  that  is  Soule-(Jibbs,  in  San  Francisco. 

Q.  And  did  you  incpiire  as  to  his  credit  rating,  or  any 
item  like  that?     A.     We  did  not. 
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Mr.  Whitney :     At  what  time  was  this,  now ! 

The  Witness :     Pardon  me  ? 

Mr.  Whitney :     What  time  are  we  talking  about? 

Mr.  Eubank :     This  is  the  first  call. 

The  Witness:  This  is  approximately  June  14th.  (276, 
277). 

This  Count  is  not  supported  by  the  evidence. 

Count  V  charges  a  telephone  call  to  Shurtz  Produce  Com- 
pany, Hutchinson,  Kansas  (6,  7).  The  evidence  on  this  Count 
with  reference  to  the  ''fraudulent  representations  and  prom- 
ises" alleged  in  the  scheme  follow^s : 

Q.  I  see.  All  right.  Now,  when  you  were  talking  to  Mr. 
Hoffman  personally,  that  is  the  conversation  we  are  inter- 
ested in.  What  did  Mr.  Hoffman  say  to  you  I 

A.     Well,  he  had  given  an  order  for  some  chickens. 

Q.     How  many? 

A.  And  she,  you  know,  wanted  to  know  w^hether  we 
should  ship  him.  I  said  we  don't  know  him,  and  he  said — and 
I  heard  this  on  the  phone — that  this  fellow^  in  Albuquerque 
told  him  about  us,  and  that  is  how  he  called  to  buy  the 
chickens. 

Q.     Do  you  remember  the  name! 

A.     The  Broadway  Poultry  Company,  in  Albuquerque. 

Q.     And  had  3"ou  done  business  with  them  before  ? 

A.     Yes,  sir. 

Q.     And  had  you  had  satisfactory  relations  with  them! 

A.     Yes,  sir. 

Q.  On  the  basis  of  that  phone  call,  what  was  the  amount 
of  poultry  ordered! 

A.  It  was  four  barrels.  He  wanted  it  right  away,  and  we 
weren't  in  a  position  to  ship  right  away,  so  we  shipped  him 
one  barrel  the  next  day,  and  followed  up  a  couple  of  days 
later  with  the  other  three  barrels  by  Express  (327,  328)  *  *  *. 
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Q.  In  the  discussion  with  Mr.  Hoffman,  did  you  discuss 
payment  terms  f 

A.     Yes,  sir,  he  agreed  to  pay  on  arrival. 

Q.     Have  you  ever  received  any  payment  for  these  ? 

A.     We  received  no  word  at  all,  or  payment  (328,  329). 

This  evidence,  like  the  other  evidence,  only  shows  a  sale 
on  credit  and  failure  to  pay. 

Count  VII  charges  a  telephone  call  to  R.  0.  Kelley  Can- 
nery at  Midville,  Georgia,  for  the  purpose  of  placing  a  food 
order  with  the  same  allegations  as  to  the  representations  and 
promises.  In  support  of  this  Count,  the  Government  offered 
the  following  evidence  given  by  Mr.  R.  0.  Kelley : 

Q.  Now,  in  relation  to  that  Collect  telephone  call  from 
]\rr.  Hoffman,  would  you  relate  the  conversation  you  had 
with  Mr.  Hoffman? 

A.  As  I  recall,  Mr.  Hoffman  Avanted  me  to  go  ahead  and 
ship  him  a  truckload. 

Q.     And  what  happened? 

A.  And  at  that  time  our  trucks  were  busy,  and  I  asked 
to  ship  a  small  carload,  that  it  would  be  very  little  difference 
in  the  number  of  cases,  and  he  gave  me  permission  to  go 
ahead  and  ship  this  minimum  carload. 

Q.  In  that  conversation,  did  you  discuss  at  all  his  credit 
situation?  A.     Xo,  I  didn't. 

Q.  Did  you  discuss  any  other  terms  than  the  terms  tliat 
you  had  already  discussed  in  the  mail  ? 

A.  To  my  knowledge  I  didn't,  other  than  just  the  stand- 
ard terms,  and  I  don't  think  they  were  mentioned. 

Q.  Is  there  any  other  statement  you  recall  tliat  ^Ir.  Hoff- 
man made  at  that  particular  occasion? 

A.     Xo,T  do  not  recall  (221). 

Incidentally,  ^\v,  Kelley  first  contacted  Hoffman  Whole- 
sale Grocerv  bv  letter  (215)  which  was  received  in  evidence 
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over  objection  as  Government's  Exhibit  29  (216).  The  letter 
was  addressed  to  Hoffman  Wholesale  Grocery,  Tucson,  Ari- 
zona, and  states,  in  effect,  that  Mr.  Holmes  at  Sandersville, 
Georgia,  had  given  us  (R.  0.  Kelley  Cannery)  your  name 
with  advice  that  Holmes  was  not  in  a  position  to  furnish  field 
peas  with  snaps  due  to  a  short  pack.  It  then  advises  that 
Kelley  is  in  a  position  to  give  all  the  2's  that  you  will  want, 
and  will  be  glad  to  quote  you  in  carload  lots  f.o.b.  Midville 
or  Milan,  Georgia,  stating  that  if  interested,  he  would  be 
glad  to  furnish  you  (Hoffman  Grocery  Company)  samples, 
with  a  statement  that  the  Kelley  Cannery  was  the  oldest 
packer  of  field  peas  in  the  United  States,  and  that  all  the 
pack  is  Government  graded  and  stating,  "we  will  hope  to 
hear  from  you."  This  letter  is  set  out  in  Jiaec  verba  on  page 
217  of  the  Printed  Transcript  of  Record.  In  reply  to  this 
letter,  the  defendant  wrote  Kelley  the  letter  described  in 
Count  VIII,  being  a  request  for  samples  as  per  Govern- 
ment's Exhibit  30  in  evidence  (218).  Government's  Exhibit 
30  was  read  into  the  record  and  reads  as  follows,  omitting 
the  address : 

"Received  your  letter  of  August  20  advising  me  that 
you  are  in  a  position  to  supply  me  with  number  2  peas. 
Would  appreciate  if  you  would  furnish  samples  im- 
mediately, and  then  I  will  get  in  touch  with  you  to  see 
if  we  can  work  out  a  deal  for  a  truckload  or  a  carload. 
Thanking  you  in  advance.  Yours  very  truly,  Ben  B 
Hoffman"  (219). 


We  realize  that  the  letter  may  be  ever  so  innocent,  bu 
if  it  is  sent  in  furtherance  of  a  scheme  to  defraud,  an  offense 
is  committed.  Of  course,  it  was  not  sent  in  furtherance  of 
the  scheme,  because  none  of  the  pretenses,  representations 
and  promises  were  made,  and  further,  it  was  in  response  to 
Kellev's  letter. 
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On  cross  examination,  ^Ir.  Kelley  testified  that  lie  in- 
itiated the  contact  with  the  defendant  (225)  and  that  he  had 
made  a  deal  for  a  credit  transaction  and  aftei-  findino;  out 
^fr.  Hoffman's  credit  rating-,  changed  his  mind  (22G).  He 
further  testified  on  cross  examination : 

''Q.  And  you  testified  that  no  reference  was  made  over 
the  phone  with  regard  to  his  credit,  I  mean,  Mr.  Hoffman's 
credit?  That  wasn't  discussed  very  much?  There  wasn't  any 
representations  to  you  that  he  had  an  excellent  credit  rating 
or  anything  of  that  sort  was  there? 

A.     No,  there  was  not  any  mention  of  it"  (226). 

This  Count  is  likewise  not  in  any  way  supported  by  the 
evidence. 

Count  X  charges  a  telephone  call  on  August  13,  1954  to 
Haywards  Special  Products  Company,  Holien  Solms,  Lou- 
isiana, for  the  purpose  of  i)lacing  an  order  for  food  ])roducts 
with  the  same  ''fraudulent  representations  and  promises" 
(9).  Mr.  W.  ,C.  Hayward,  Sr.  testified  on  this  Count  as 
follows : 

Q.  Now,  on  the  first  telephone  conversation,  did  he  make 
any — or  what  was  the  terms  that  were  discussed,  if  any? 

A.  Well,  I  asked  him  what  business  he  was  in  in  order 
to  give  him  the  correct  i)rice  and  terms. 

Q.  Would  you  explain  that  to  the  jury,  where  the  price 
differential  comes  in? 

A.  Well,  we  generally  give  the  wholesaler  about  5%  less 
than  the  retailer. 

Q.     I  see. 

A.  And  I  gave  him  the  wholesale  price,  with  the  under- 
standing that  he  would  discount  his  bill  within  ten  days. 

Q.  Now,  on  that  particular  point,  would  you  tell  the 
jury  the  exact  terms?  In  other  words,  when  was  the  ])ayment 
to  be  made  ? 
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A.  Within  ten  days  from  the  time  that  he  received  the 
billing. 

Q.  Now,  if  he  paid  within  ten  days,  what  benefit  would 
he  derive  ! 

A.     He  would  have  derived  one  per  cent. 

Q.  And  if  he  didn't  take  advantage  of  that,  the  ten-day 
one  per  cent,  what  would  have  been  the  period  he  would 
have  had  to  have  paid  the  bill  in  any  event  1  A.     Thirty 

days. 

Q.     And  was  that  agreed  on  over  the  telephone ! 

A.  /  can^t  say  it  was  agreed  on,  but  it  is  a  known  fact 
that — (Emphasis  ours.) 

Mr.  Whitney:     I  object  to  that,  if  the  Court  please. 

The  Court :     Yes,  don't  state  that. 

Q.  (By  Mr  Eubank) :  Mr.  Hay  ward,  did  you  tell  him 
over  the  telephone  that  those  were  the  terms  1 

A.  No,  I  did  not  tell  him  over  the  telephone.  I  told  him 
it  would  be  one  per  cent  ten  days. 

Q.  I  see.  Over  the  telephone  you  discussed  the  one  per 
cent  in  ten  days  ?  A.     Yes. 

Q.     What  did  Mr.  Hoffman  say  to  that ! 

A.  He  said  he  discounted  all  of  his  bills,  and  I  needn't 
to  worry  about  the  payment  of  them  (337,  338). 

It  Avill  be  noted  that  the  telephone  call  charged  was  on 
August  13,  1953  and  the  indictment  sets  the  date  as  August 
13,  1954.  (See  discussion  on  this  feature  on  pages  334  to  335 
of  the  Printed  Transcript  of  Record.) 

Count  XI  charges  a  similar  telephone  call  to  T.  L.  Brice 
Company,   Sherman,  Texas,  on  May  29,  1953.  The  same., 
charge  as  to  representations  and  promises  is  made  (10).     l'| 

Q.     Would  you  please  explain  first  when  that  telephone 

K 

call  was  had  ? 

A.     It  was  on  or  about  May  25th  of  1953  (122)  *  *  *. 
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Q.     What  did  Mr.  lloiriiian  say  ?  (123). 

A.  He  wanted  to  know  if  he  could  buy  some  pickles,  and 
wanted  to  know  the  price  of  the  pickles  and  the  delivery 
date  of  them. 

Q.  In  regard  to  the  pickles,  what  was  the  price  that  you 
quoted  f 

A.  He  bought  several  sizes  which  varied  in  price,  the 
different  sizes. 

I  remember  one  was  (quarts,  and  at  that  time  T  don't 
remember  what  the  exact  price  was  on  them. 

Q.     What  were  the  terms  ? 

A.     One  per  cent  10,  net  eleven. 

Q.     And  what  does  that  mean,  for  the  benefit  of  the  jury? 

Mr.  Whitney:  I  would  like  to  have  the  answer  to  that 
last  question. 

The  Witness  :     One  per  cent  10,  net  eleven. 

That  is  to  say,  within  ten  days  they  get  1%  cash  discount 
off  the  invoice.  If  it  isn't  paid,  the  full  amount  of  the  invoice 
is  due  on  the  eleventh  day. 

Q.  (By.  Mr.  Eubank)  :  Was  this  shipment  based  upon 
the  phone  call  gotten  together  by  your  firm?  I  mean,  was 
it  shipped!  A.     Yes,  sir. 

Q.  Now,  in  the  conversation  with  Ben,  did  you  incpiire 
into  his  business? 

A.  Yes,  sir.  Let  me  clarify  this  one  moment.  On  the  first 
phone  call  I  did  not.  There  were  other  ])hone  calls  which  we 
did  incjuire  about  his  credit  rating,  and  so  forth  (124). 

Q.  Ai)proximately,  these  other  phone  calls,  when  were 
they  made  ? 

A.  The  shi])ment  of  pickles  was  made  on  or  about  tlie 
8th  of  June,  and  it  was  between  api)i"oxi]iiat('ly  the  2r)tli, 
andtheSth  of  June,  1953. 
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Q.  The  other  phone  calls,  what  statements  were  made  at 
that  time  by  Mr.  Hoffman  1 

A.  We  asked  him  in  regard  to  his  credit  rating  if  he 
was  listed  in  Dun  and  Bradstreet,  which  he  was  not.  .1 

We  asked  him  to  give  us  some  references  as  to  the  people 
he  was  purchasing  from  at  that  time,  which  he  referred  to 
us  Eastern  Packers.  And  then  Ave  checked  at  Sherman  on 
two  food  concerns  that  distribute  their  products  in  this  area, 
if  they  had  heard  of  Mr.  Hoffman,  and  these  people  said 
that  he  might  be  the  one  that  purchased  James  A.  Dick 
Grocery  Company,  and  I  called  Mr.  Hoffman  and  asked  him 
if  he  was  the  one  that  bought  out  the  Dick  Grocery  Company, 
and  he  informed  me  he  was  at  that  time  (123,  124)  *  * 

Q.     This  was  a  credit  transaction,  wasn't  it,  Mr.  Brice? 

A.     That  is  right  (133).  ^| 

Q.  And  wiien  you  didn't  collect  it,  when  you  couldn't 
collect  it,  you  turned  it  over  to  Avhom? 

A.     To  our  attorney  there  in  Sherman. 

Q.  And  it  was  purely  a  civil  matter,  as  far  as  you  were 
concerned  ?  A.     That  is  right.  ^^ 

Q.  Just  a  matter  of  another  account  which  had  gone 
bad,  as  far  as  you  were  concerned,  is  that  right? 

A.     That  is  right. 

Q.     That  Avas  your  only  interest  ? 

A.     That  is  right. 

Q.  As  a  matter  of  fact,  you  made  an  attachment  on  some 
other  merchandise,  didn't  you? 

A.     That  is  right. 

Q.     And  received  your  payment  in  full? 

A.     We  came  out  about  even  on  it. 

Q.  After  receiving  the,  I  believe  it  was  the  $400  pay- 
ment? A.     That  is  right. 

Q.     Was  there  any  other  merchandise  ordered? 

A.     No,  sir. 
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Q.     And  there  was  not  any  other  sliii)pe(l,  was  tliere? 

A.     No,  sir. 

Q.  And  the  $400  did  not  lull  you  into  shipping  any  other 
merchandise,  did  it  ? 

A.     No,  sir,  it  did  not. 

Q.  This  particular  merchandise  was  ordered  on  wliat 
day,  sir,  do  you  recall! 

A.     On  or  about  the  25th  of  May. 

Q.     1953?  A.     That  is  right. 

Q.  And  this  is  the  shipping  date  on  Government's  Ex- 
hibit 13  in  evidence  ? 

A.     It  is  on  the  right-hand  side  there. 

Q.     The  shipping  date  would  be  June  4th  ? 

A.     That  is  right. 

Q.     A  few  days  later!  A.     That  is  right. 

Q.     And  you  received  payment  of  the  $400  when,  sir? 

A.     I  would  estimate  about  two  w^eeks  later. 

Q.     This  is  the  only  order  you  actually  received? 

A.     That  is  right. 

Q.  And  none  other  after  you  received  the  check,  isn't 
that  right  ?  A.     Yes,  sir. 

Q.  With  reference  to  Government's  Exhibit  14,  Mr. 
Brice,  I  Avill  ask  you  if  this  is  the  sum  total  of  all  the  tele- 
phone statements  you  received  for  the  time  in  (fuestion? 

A.     That  is  right. 

Q.  I  will  ask  you  to  examine  those  telephone  statements, 
referring  to  the  month  of  May  of  1953,  and  ask  you  if  there 
appears  thereon  that  you  received  any  ])hone  calls  fi-om 
Arizona  during  the  month  of  May ! 

A.  Yes,  sir,  I  got  one  here  in  the  month  of  ^iay,  on  the 
25th  day  of  ^Fay. 

Q.  That  is  the  one  you  referred  to  on  direct  examina- 
tion !  A.     That  is  right. 
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Q.     And  that  refers  to  the  25th  day  of  May  of  19531 

A.     That  is  right. 

Q.  And  yon  did  not  receive  one  on  the  29th  day  of  Ma^ 
of  1953,  did  you? 

A.  It  is  not  on  here.  No,  sir,  there  isn't  one  on  here  foi 
that  date  (133,134,135). 

This  evidence  is  a  far  cry  from  being  sufficient  to  sen( 
the  case  to  the  jury  on  this  Count. 

The  Verdict  on  the  "Mail"  Counts  Is  Unsupported  by  the  Evidence^ 

III. 

The  lower  Court  erred  in  denying  defendant's  motion  for  judg- 
nnent  of  acquittal  at  the  end  of  the  Governnnent's  case  and  at  th( 
end  of  the  entire  case  as  to  Counts  III,  VIM  and   IX  because   (a 
the   evidence   was   insufficient  to   subnnit  to  the  jury  the  questioi 
beyond  a  reasonable  doubt  as  to  whether  said  nnailings  were  nnade| 
or  if  made,  were  in  furtherance  of  a  scheme  to  defraud  where  th( 
evidence  clearly  shows  that  the  Government  failed  to  prove  the 
scheme  as  alleged,  or  at  all  and  therefore,  such  use  of  the  mailsj, 
could  not  be  in  furtherance  of  a  scheme  to  defraud,  and   (b)   be-ill 
cause  if  there  was  a  scheme,  it  was  consummated  prior  to  the  time 
the  letters  were  mailed,  and  (c)  because  the  entire  evidence  shows, 
that  the  transactions  were  credit  transactions  and  the  placing  o 
orders  for  goods  in  and  of  itself  does  not  constitute  the  promise! 
and  represenations  charged  in  each  Count  of  the  indictment,  anc 
(d)   because  the  matter  mailed  did  not  contain  any  representation: 
whatsoever. 

Count  III  is  a  mail  fraud  Count.  It  charges  that  on  oi 
about  the  13th  day  of  December,  1954,  the  defendant  for  th( 
purpose  of  executing  the  scheme  set  forth  in  Count  I,  placed 
or  caused  to  be  placed,  a  cashier's  check  in  the  amount  o: 
$500.00  payable  to  Long's  Date  Gardens  enclosed  in  a  post 
paid  envelope,  and  addressed  to  Long's  Date  Gardens,  ii 
Pasadena,  California  (5,  6). 

If  there  was  no  scheme  proven,  or  if  the  representations 
and  promises  were  not  made,  this  Count,  like  the  ''wire" 
Counts,  was  not  proved.  In  short,  what  we  have  said  con- 
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coniini^  Count  I,  ^njjra,  applies  liere.  No  sclieiiie  as  alleged, 
or  at  all,  was  proven. 

The  evidence  coneeniini;-  Count  III  is  that  an  enveloi)c 
(49),  Government's  Exhibit  4,  was  identified  as  having  been 
received  by  Long's  Date  Garden  from  Acme  Distributing 
Company  (50)  and  that  it  contained  a  check.  The  check  was 
identified  as  a  ^'cashier's  check  Xo.  27792"  (51).  The  check 
is  Exhibit  5  in  evidence  (55).  It  was  identified  as  the  check 
contained  in  the  envelope  (Exhibit  4)  and  was  received  by 
Mrs.  Long  or  the  Long  Date  Gardens  (53,  54).  The  check 
was  dated  December  12,  1954,  according  to  the  indictment 
(6).  The  mailing  is  charged  as  being  on  December  lo,  1954, 
and  the  enveloi)e  was  dated  the  same  day  at  11:30  A.M. 
(71).  The  envelope.  Exhibit  4,  which  contained  the  cashier's 
check.  Exhibit  5,  could  not  have  possibly  reached  Long's 
Date  Gardens  until  at  least  the  14th  day  of  December,  1954. 
The  witness  admitted  that  much  on  cross  examination  (72). 
The  last  shipment  was  made  on  December  13  on  order 
placed  on  the  11th  (GcS,  69).  Therefore,  this  payment  on 
account  could,  under  no  stretch  of  the  imagination,  be 
termed  a  "lulling"  payment. 

This  mail  Comit  is  wholly  unsupported  by  any  competent 
evidence. 

Count  VIII  (8)  is  taken  care  of  in  our  argument  on  Count 
VII,  a  'Svire"  Count  relating  to  R.  0.  Kelley  Cannery  (see 
supra,  ])ages  29-30  this  brief).  The  "mail"  (^ount  is  not 

'■  based  on  any  representations  and  i)romises  as  charged  in  the 
ndictment.  There  is  no  representation  in  defendant's  letter 

iof  August  24,  1953  (219).  The  defendant  never  heard  of 
R.  0.  Kelley  Canneiy  until  he  was  contacted  by  that  concern 
(217).  There  is  absolutely  no  evidence  u])on  which  to  base 
the  offense  of  mailing  in  furtherance  of  a  scheme  to  def laud 

-as  charged  in  this  Count. 
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Count  IX  is  likewise  unsupported  by  any  false  and 
fraudulent  representations  and  promises.  There  is  also  no 
competent  evidence  to  support  the  mailing  as  charged  (9). 
The  evidence  introduced  by  the  Government  as  to  the  mail- 
ing of  the  letter  by  the  defendant  abstracted  to  the  issue  is 
that  the  letter,  Government's  Exhibit  52  for  identification 
(339,  340)  was  recognized  by  the  witness  Hayward  as  con- 
firming the  order  that  Hoffman  ordered  over  the  phone; 
that  no  one  opened  the  mail  except  ^^me  or  my  boy"  (339). 
"I  couldn't  swear  that  I  opened  this  letter."  Whereupon  the 
Government  offered  Exhibit  52  for  identification  and  evi- 
dence, which  was  received  over  the  following  objection: 

^'Mr.  Whitney:     Objected  to  on  grounds  there  is  no  su 
ficient  proof  of  mailing  under  the  statement  of  the  witnes 
and  no  proof  at  all  of  mailing,  and  no  foundation  laid  for 
its  introduction. 

The  Court :  You  are  probably  right,  but  I  will  let  it  b 
received  temporarily  here.  I  think  when  we  used  to  try  these 
cases  we  would  have  somebody.  I  can't  remember  how  the 
mailing  was  proved."  ■I 

The  witness  then  read  the  letter  to  the  jury  (340).  The 
following  questions  were  asked  by  the  United  States  Attor 
ney  and  the  following  answers  given: 

^'Q.  Now,  in  respect  to  that  date,  you  have  testified  that 
you  cannot  recall  opening  this  particular  letter  yourself? 

A.  Well,  it  was  either  my  boy  or  I.  He  opens  all  the  mai 
I  don't  open  any,  because  I  am  across  the  lake.  He  is  runnin, 
the  factory.  (Emphasis  ours.) 

Q.  Do  you  recall  of  your  own  recollection  the  approx: 
mate  date  that  this  got  into  your  hand? 

A.     No,  I  could  not.  I  couldn't  remember  that"   (341 
Irrespective  of  the  absence  of  any  scheme  or  false  and 
fraudulent  representations  and  promises,  the  evidence  as 
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to  tlie  inailiiiii^  of  this  letter  is  wholly  insufficient,  and  the 
ol).jection  shouki  have  been  sustained  or  in  all  events,  a 
motion  for  judgment  of  ac([uittal  should  have  been  granted. 
The  evidence  here  clearly  shows  that  eacli  of  tlie  persons 
whom  the  defendant  telephoned  was  an  individual,  and  a 
sei)arate  conversation  was  had  with  him  alone.  Each  of  said 
persons,  if  defrauded  by  fraudulent  representations  and 
promises,  constituted  a  separate  scheme.  Dylire  v.  Hud- 
spetliy  supra;  (distinguished  in  U.  S,  v.  Loivc,  2  Cir.,  15  F.2d 
596,  599). 

It  is  necessary  in  this  kind  of  a  case  that  the  Government 
prove  that  some  of  the  rei)resentations  set  forth  in  the  in- 
dictment were  made  and  were  false.  Ballard  v.  U.S.,  9  Cir. 
138  F.2d  540,  545.  (Reversed  on  other  grounds,  U.S.  v. 
Ballard,  et  al,  322  U.S.  78,  64  St.Ct.  882). 

The  three  mailings  charged  in  the  indictment,  as  will  be 
noted  in  and  of  themselves  contain  no  representations  or 
promises  whatsoever.  This  is  not  a  stock  selling  scheme 
where  the  Government  is  sometimes  permitted  to  roam  at 
large,  nor  is  this  a  charge  where  worthless  or  forged  checks 
are  placed  in  the  mail  for  the  purpose  of  defrauding.  The 
instant  case  was  tried  upon  the  theory  that  if  the  defendant 
ordered  the  products  set  forth  in  the  indictment,  tliat  in 
itself  constituted  a  promise  and  representation  that  the 
defendant  intended  to  pay  for  the  products  ordered  (381). 
The  lower  Court  instructed  the  jury  further,  that 

''***,  but  for  such  false  rei)resentations  and  ])rom- 
ises  to  be  considered  false,  you  nmst  further  find 
beyond  a  reasonable  doubt  that  the  defendant  at  the 
time  he  ordered  the  goods  had  no  intention  of  i)aying 
for  the  products  ordered"  (381). 

olf  this  were  the  law,  it  wouhl  1)0  dangerous  for  anyone  to 
? order  goods  for  fear  that  if  he  did  not  i)ay  for  same,  he 
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would  be  charged  with  a  violation  of  the  mail  fraud  or  wire 
fraud  statute. 

The  defendant,  of  course,  took  no  exceptions  to  the 
Court's  charge  and  probably  waived  his  rights  in  that  re- 
spect, unless  this  Court  should  deem  the  instruction  given 
as  plain  prejudicial  error. 

In  Postal  Decisions  1939,  with  reference  to  the  sufficiency 
of  the  evidence  as  to  use  of  the  mails,  it  is  said 

^'*  *  *  In  the  absence  of  a  postmarked  envelope  and  of 
any  testimony  whatever  by  any  person  who  saw  the 
letter  in  or  received  it  from  the  mails,  a  charge  of  mail- 
ing can  not  be  sustained  on  the  bare  confession  of 
accused  that  he  mailed  it."  Section  144,  page  151,  Postal 
Decisions,  supra. 
U.  S.  V.  Browne,  7  Cir.,  225  F.2d  751,  756 ; 
Machett  v.  U.S.,  7  Cir.,  90  F.2d  462,  464 ; 
Bradij  v.  U.  S.,  8  Cir.,  24  F.2d  399, 403. 

The  lower  Court  should  have  entered  a  judgment  of 
acquittal  on  all  Counts  in  the  Indictment  because  of  failure 
of  proof. 

The  Court  Committed  Prejudicial  Error  in  Telling  the  Jury  that 
the  Government  Did  Not  Prove  Its  Case,  He  Would  Direct 
a  Verdict,  Thereby  Leaving  the  Impression  that  If  He  Did  Not 
Direct  a  Verdict,  the  Defendant  Was  Guilty. 

IV. 


The  lower  Court  committed  prejudicial  error  in  stating  befor 
the  jury,  after  an  objection  had  been  made  to  evidence  that  it  the 
Government  didn't  prove  its  case,  he  would  direct  a  verdict,  be- 
cause the  jury  would  be  led  to  believe  that  if  he  did  not  direct  a 
verdict,  the  defendant  would  be  assumed  guilty;  the  following  is 
the  objection  and  the  Court's  comments:  AM 

"Q.     Whatdid  the  person  ask?  "" 

Mr.  Whitney:  If  the  Court  please,  I  object  to  it  on  the  grounds 
that  no  foundation  has  been  laid  for  it.  This  is  a  different  situation 
than  if  a  man  has  an  established  phone. 
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The  Court:      If  they  don't  prove  their  case  I  will  direct  a  verdict. 
Mr.  Whitney:      Thank  you. 

The  Court:  So  don't  interrupt  just  the  minute  a  question  is 
asked." 

The  above  statement  by  the  Court  that  if  the  Government 
failed  to  prove  its  case  lie  would  direct  a  verdict,  certainly 
is  prejudicial  error  of  a  substantial  nature,  particularly  in 
view  of  the  fact  that  he  admonished  counsel  not  to  interrui)t 
^*just  the  minute  a  (question  is  asked"  (40).  In  a  case  where 
the  evidence  of  the  false  pretenses,  representations  and 
promises  are  as  barren,  as  from  the  record  this  case  seems 
to  be,  we  believe  that  these  remarks  made  by  the  Court 
involving  as  it  did  a  telephone  conversation,  w^ould  be  highly 
prejudicial.  The  jury  might  very  well  have  gone  out  and 
said,  "the  Judge  stated  that  if  the  Government  did  not  prove 
its  case,  he  would  direct  a  verdict,  and  he  failed  to  direct 
one,  so  the  defendant  must  be  guilty."  It  is  true  that  de- 
fendant did  not  immediately  move  for  a  mistrial,  but  this 
in  no  manner  condones  the  error. 

The  Courts  have  reversed  cases  because  the  District 
Judge  improperly  reprimanded  defendant's  counsel,  Kraft 
V.  U.  S.,  8  Cir.,  238  F.2d  794,  800,  801. 

Likewise  the  Courts  have  reversed  cases  for  an  unfair 
judicial  interpretation  of  an  indictment  before  the  jury, 
and  unfair  statements  while  counsel  for  the  defendant  was 
explaining  the  case  to  the  jury.  Sundcrhnid  v.  U.  S.,  8  Cir., 
19  F.2d  202,  208-212. 

The  Court  Erred  in  Admitting  Telephone  Toil  Bill  in  Evidence  Show- 
ing a  Coll  Made  in  1953  Where  the  Indictment  Charged  the 
Call  to  Have  Been  Made  in  1954. 

V. 

The  lower  Court  erred  in  admitting  Government's  Exhibit  51  in 
evidence  for  the  reason  that  said  Exhibit  was  a  telephone  toll  bill 
showing  calls  in  August   1953    (334,  335).  whereas  Count  X  of  the 
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indictment   (9)    alleges  the  gist  of  the  offense  to  have  been  com- 
mitted on  or  about  August   13,   1954. 

The  admission  of  Government's  Exhibit  51  in  evidence 
unquestionably  was  an  error.  The  Court  realized  that  the 
objection  was  good,  because  he  stated  that  if  it  was  an 
information,  the  date  might  be  changed,  but  not  in  an  indict- 
ment (334,  335).  The  Court,  notwithstanding  the  objection, 
allowed  the  document  in  evidence,  because  another  Count 
in  the  indictment  charged  that  there  was  a  ^nailing  on  or 
about  the  13th  day  of  August,  1953  (335). 

Count  X  states  that  the  telephone  call  was  in  August, 
1954;  the  document  sought  to  be  introduced,  i.e.,  the  tele- 
phone tolls,  showed  August,  1953.  Count  IX,  which  is  the 
mailing  of  a  letter  in  August,  1953,  certainly  cannot  change 
the  direct  allegations  of  Count  X  as  to  date.  We  believe  that 
substantial  error  was  committed  in  the  admission  of  this 
Exhibit. 

This  particular  assignment  is  typical  of  other  errors  i] 
the  record,  re :  admission  of  evidence. 

CONCLUSION 

We  respectfully  submit  first,  that  the  indictment  fails  t 
state  an   offense   against  the  United   States  because  the 
alleged  scheme  set  up  is  vitally  defective.  If,  however,  the 
scheme  is  properly  set  up,  then  there  is  absolutely  no  proof 
that  the  defendant  made  the  false  and  fraudulent  pretenses 
representations  and  promises  charged  in  the  indictment 
and  therefore,  the  Court  below  should  have  entered  a  jud^ 
ment  of  acquittal  as  to  each  and  every  of  the  ten  Count! 
defendant  was  convicted  on. 

The  Court  committed  prejudicial  error  in  its  remarks 
before  the  jury  (40)  and  in  admitting  in  evidence.  Govern 
ment's  Exhibit  51,  showing  telephone  call  as  being  in  Au 
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gust,  1953,  whereas  the  indictment  charged  (9)  that  said 
call  was  made  in  August,  1954. 

Tlie  evidence  w^as,  in  our  judgment,  insufficient  to  prove 
even  that  defendant  made  the  telephone  calls,  to  say  nothing 
of  their  fraudulent  content. 

It  is  respectfully  suggested  that  on  account  of  the  failure 
to  prove  the  alleged  false  and  fraudulent  pretenses,  repre- 
sentations and  promises  as  laid  in  the  indictment,  that  this 
Honorable  Court  should  reverse  the  case  with  instructions 
to  the  Court  below^  to  enter  a  judgment  of  acquittal  on  each 
and  every  Count  of  the  indictment  upon  which  the  de- 
fendant was  convicted;  in  all  events  the  case  should  be 
reversed. 
I  Respectfully  submitted, 

■  Louis  B.  Whitney 

LoRETTA  S.  Whitney 
Paul  W.  La  Prade 

P  810  Luhrs  Tower 

Phoenix,  Arizona 

Attorneys  for  Appellant 
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I.  Nature  of  Case 

Defendant's^  statement  of  the  Nature  of  Case,  set  out 
on  Pages  1  and  2  of  Appellant 's  Opening  Brief  is  cor- 
rect (A-land2).^ 

II.  BASIS  of  Jurisdiction : 

The  U.  S.  District  Court  had  jurisdiction  pursuant 
to  Title  18  U.S.C,  Section  3231,  and  this  Court  has 
jurisdiction  under  Title  28  U.S.C,  Section  1291. 
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III.     Statement  of  the  Case : 

For  the  convenience  of  the  Court,  Plaintiff  has  in- 
cluded Schedule  No.  1  in  the  Appendix,  Schedule  No.  1 
is  a  summary  showing  each  Count  of  the  Indictment, 
the  violation  charged,  the  party  defrauded,  the  date  of 
the  violation  and  the  foodstuff  sent  to  the  Defendant. 

STATEMENT  OP  PACTS 

It  is  obvious  in  the  first  paragraph  of  (A-5),  under 
subdivision.  The  Facts,  that  the  Defendant  has  little 
liking  for  the  Plaintiff's  case.  ^^The  facts  given  in  the 
light  most  favorable  to  the  Government  ....''  (A-5) 
as  presented  by  the  Defendant,  would  and  should  bring 
about  a  reversal  of  this  case  and  a  fulfillment  of  De- 
fendant's greatest  expectations. 

Examining  the  statement  of  the  Defendant,  with  a 
few  added  words  by  Plaintiff,  will  place  the  facts 

'' in  a  light  more  favorable  to  the  Government ....'' 

In  (A-5)  first  sentence,  first  paragraph.  Defendant 
says: 

^^The  facts  given  in  a  light  more  favorable  to  the 
Government  show  that  the  Defendant  ordered  mer- 
chandise by  telephone  from  various  persons  and  com- 
panies named  in  the  Svire'  counts;  that  he  received 
nearly  all  of  the  merchandise  so  ordered  and  did  not 
pay  for  same. ' ' 

With  the  addition  of  a  few  words,  italicized,  this  state- 
ment is,  in  Plaintiff's  opinion  of  the  evidence,  much 
more  accurate,  to-wit : 


The  facts  given  in  a  light  more  favorable  to  the  Gov- 
ernment show  that  the  Defendant  operating  out  of 
phony  hitsiness  offices  ordered  merchandise  by  tele- 
phone from  various  persons  and  companies  named 


1.  Appellee  is  designated  herein  both  as  "Plaintiff"   and   "Appellee"   and  Appellant  is  designated 
as  "Defendant"  and  "Appellant." 

2.  Hereafter  the  letter  "A"  followed  by  a  dash  and  a  number  or  series  of  numbers  enclosed  In 
parentheses  will  refer  to  Appellant's  opening  brief  and  the  page  number  therein. 


in  the  ^Svire^'  counts,  intending  at  the  time  of  the 
telephone  call  not  to  pay  for  the  merchandise  ordered; 
that  he  received  nearly  all  of  the  merchandise  so 
ordered  and  did  not  pay  for  the  same;  that  all  orders 
made  by  telephone  by  the  Defendant  and  described 
in  the  ''ivire''  counts,  were  made  as  the  part  of  a 
scheme  on  the  part  of  the  Defendant  to  defraud  the 
various  persons  and  companies  named  in  the  ^Uvire" 
counts,  to  obtain  the  ordered  merchandise  by  false 
pretenses. 

The  preceding  statement  of  facts  would  be  the  facts 
most  favorable  to  Plaintiff.  The  ^^mail"  count  facts 
would  be  substantially  the  same  as  the  ^^wire''  count 
facts,  except,  that  they  would  recite  the  ^^use  of  the 
mails  for  the  purpose  of  executing  Defendant's  scheme 
to  defraud/'' 

In  several  recent  cases'  this  Court  has  held  that 
where  there  are  several  counts  in  an  indictment  or  in- 
formation and  identical  concurrent  sentences  were  im- 
posed, and  the  sentence  did  not  exceed  the  maximum 
sentence  which  could  have  been  imposed  under  each 
count  on  which  the  Defendant  was  convicted,  that  the 
judgment  will  not  be  reversed  if  any  one  count  is  free 
from  the  error.  The  U.  S.  Supreme  Court  has  ruled 
likewise." 

It  is  Plaintiff's  belief  that  all  of  the  Counts  upon 
which  the  Jury  returned  a  guilty  verdict  against  the 
Defendant  are  substantially  proven  as  alleged  in  the 
indictment.  In  order  to  conserve  time  and  space,  Ap- 
pellee has  selected  Comit  XI  to  make  a  detailed  state- 
ment of  fact. 

Ted  R.  Brice,  Manager,  of  the  T.  L.  Brice  Company, 
located  in  Sherman,  Texas,  (T-121)  received  a  collect 
telephone  call  from  Tucson,  Arizona,  on  May  25,  1953 


3.  U.S.  vs.  Mercer.  (Cal.).  133  Fed.  Supp.  288. 

4.  Cohen  vs.  United  States.  (CCA.  9.  1953)  201  F    2 
Paquet  vs.  United  States.  (CCA.  9,  1956)  236  F.  : 

5.  Plnkerton  vs    United  States.  328  U.S.  640,  641-642 


(T-122;  Plaintiff's  Exhibit  14)'  from  the  Defendant, 
who  represented  himself  as  Ben  B.  Hoffman,  Whole- 
sale Grocery,  Tucson,  Arizona/ 

The  Defendant  inquired  of  Mr.  Brice  whether  Brice 
had  pickles  for  sale,  the  price  of  his  pickles,  and  the 
delivery  date  of  purchases  (T-123).  During  this  tele- 
phone conversation,  the  Defendant  made  several  rep- 
resentations and  pretenses  to  Mr.  Brice  that  were  false 
and  fraudulent  and  calculated  to  obtain  Brice  Pickles 
without  payment,  to-wit :  (1)  That  he  was  Ben  B.  Hoff- 
man, Ben  B.  Hoffman  Wholesale  Glrocery  (T-122)  ; 
(2)  That  he  wanted  to  purchase  pickles  (T-123)  ;  (3) 
That  the  terms  of  payment  were  satisfactory,  *^one 
percent  10,  net  eleven"  (T-123).  Another  false  pre- 
tense was  represented  by  Defendant  to  Mr.  Brice  in 
a  later  telephone  call,  prior  to  shipment  by  Mr.  Brice, 
when  Defendant  represented  that  he  was  the  one  pur- 
chasing the  James  A.  Dick  Grocery  Company,  Tucson, 
Arizona  (T-124),  when  such  was  not  the  fact  (T-198). 
This  representation  was  made  by  Defendant  upon  in- 
quiry by  Mr.  Brice  into  the  Defendant's  credit  (T-124) 
standing. 

Mr.  Brice,  relying  upon  the  representations  of  the 
Defendant  caused  the  pickles  listed  on  the  invoice  and 
bill  of  lading  (Plaintiff's  Exhibits  13  and  15)  to  be 
shipped  on  June  4,  1953  (Plaintiff's  Exhibit  13)  by 
his  own  truck  from  the  Brice  Plant  at  Sherman,  Texas 
(T-123),  to  Tucson,  Arizona  (T-125),  on  open  account 
(T-133).  This  shipment  consisted  of  775  cases  of  as- 
sorted Brice  Pickles  at  a  cost  to  the  Defendant  of 
$2,138.75  (T-125;  Plaintiff's  Exhibits  13  and  15). 


6.  Hereafter  the  letter  "T"  followed  by  a  dash  followed  by  a  number  or  series  of  numbers  enclosed 
in  parentheses  will  refer  to  the  Transcript  of  Record  and  the  page  number  or  numbers  therein. 
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true  chronological  order  of  testimony  and  evidence  can  only  be  reviewed  in  the  original  Tran- 
script of  Proceedings,  filed  herein. 


Defendant  received  this  shipment  in  Tucson,  Ari- 
zona, on  June  6,  1953,  and  he  signed  receipt  for  the 
goods  upon  the  invoice  presented  to  him  by  the  Brice 
truck  driver  (T-123;  Plaintiff's  Exhibits  13  and  15). 
This  signatui-e  of  the  Defendant  upon  the  invoice 
(Plaintiff's  Exhibit  13)  was  found  to  be  the  same  sig- 
nature, written  by  the  same  person,  as  known  identified 
signature  specimens  of  the  Defendant  introduced  into 
evidence  earlier  in  the  trial  (T-80  and  81;  Plaintiff's 
Exhibits  8K,  8L,  8M,  8N,  8P,  8Q,  8S,  8T). 

Upon  Defendant's  direction  the  merchandise  was 
stored  in  the  warehouse  of  the  Tucson  Transfer  Co., 
Tucson,  Arizona  (Plaintiff's  Exhibits  26  and  26A- 
26D). 

Within  just  five  days  after  the  receipt  of  these  goods 
the  Defendant  succeeded  in  selling  690  cases  of  As- 
sorted Brice  Pickles  to  Rouland  Goodman,  Goodman's 
Market,  Tucson,  Arizona,  for  $1,083.75  (T-192  through 
196;  Plaintiff's  Exhibits  26  and  26A-26D).  This  sale 
represents  a  loss  of  $759.75  on  the  invoice  price  to  the 
Defendant  (Plaintiff's  Exhibits  13  and  15).  Schedule 
No.  2,  Appendix,  graphically  sets  out  this  loss. 

Mr.  Goodman  testified  that  he  carefully  examined 
the  pickles  because  ^^the  price  was  kind  of  below  nor- 
mal" (T-197)  and  that  he  determined  the  merchandise 
to  be  first-class  (T-197)  ;  that  he  purchased  the  690 
cases  (T-195)  of  Brice  Pickles  (T-197)  and  paid  for 
them  by  his  check  No.  2488,  dated  June  12, 1953  (Plain- 
tiff's Exhibit  26-d).  This  check  has  the  endorsement 
of  Ben  B.  Hoffman  on  it.  It  was  found  that  this  signa- 
ture was  written  by  the  same  person,  the  Defendant, 
who  signed  Plaintiff's  Exhibit  13. 

After  delivery  of  the  merchandise  to  the  Defendant, 
and  the  Defendant's  sale  of  the  goods  at  a  $759.75 


loss,  Mr.  Brice  attempted  to  collect  on  the  open  ac- 
count. He  telephoned  the  Defendant,  prepaid,  (T-129; 
Plaintiff's  Exhibit  14)  demanding  payment  as  agreed 
upon  (T-123).  Brice  testified, ''. . .  we  told  him  to  either 
send  the  money  from  the  invoice,  or  we  would  turn  it 
over  to  our  attorney  for  collection,  or  pick  up  the  mer- 
chandise'' (T-126).  Defendant  said  that  a  check  would 
be  in  the  mail  that  evening  (T-126).  In  a  day  or  so  after 
this  call  Mr.  Brice  received  a  check  in  the  amount  of 
$400.00  from  the  Defendant  (T-126).  After  receipt 
of  the  check,  Brice  again  attempted  to  collect  the  bal- 
ance due  on  the  invoice  price  (T-130)  by  prepaid  tele- 
phone calls  to  the  Defendant  (T-130;  Plaintiff's  Ex- 
hibit 14).  In  the  last  phone  call,  Brice  told  the 
Defendant,  ^^  .  .  if  it  was  not  paid  we  would  come  out 
and  pick  up  the  merchandise  and  issue  a  credit  for 
merchandise  we  picked  up  .  .  ."  (T-130).  ''  IIe(De- 
fendant)  said  they  (merchandise)  were  distributed 
over  a  several  hundred  mile  area,  and  he  couldn't  pick 
them  up  there,  and  he  would  mail  a  check,  I  think  that 
night,  or  very  shortly,  mail  another  check  very  shortly, 
and  at  that  time  we  gave  him  so  many  hours  to  mail 
another  check  in,  which  did  not  come  in.  Q.  That  check 
never  came  in'?  A.  That  is  right."  (T-130).  The  jury 
found  that  this  maneuvering  by  the  Defendant  con- 
stituted ^ bulling"  procedures  designed  to  keep  Brice 
from  understanding  the  true  situation  regarding  his 
account,  his  merchandise,  and  the  scheme  of  the  De- 
fendant, to  which  he  had  become  a  victim. 

The  facts,  in  addition  to  the  foregoing,  showed  that 
Ben  B.  Hoffman,  doing  business  as  Ben  B.  Hoffman 
Wholesale  Grocery,  Tucson,  Arizona,  as  a  phoney  busi- 
ness front.  It  was  shown  that  at  his  place  of  business, 
when  Mr.  Goodman  visited  it,  he  had  $150.00  worth  of 
merchandise  therein  (T-200).  Mr.  John  E.  Doyle's,  a 


retired  railroader,  testimony  clearly  shows  how  the 
scheme  of  the  Defendant  operated  (T-200  through  T- 
214).  His  recital  of  the  Defendant's  telephone  proce- 
dure is  corroborated  by  Henry  Leppla  (T-137  through 
145),  Mrs.  Darling  (T-40  through  42),  John  L.  Glass 
(T-365)  and  W.  C.  Hay  ward  (T-332  through  350). 
Doyle  was  an  employee  of  the  Defendant,  worked  for 
him  a  week  for  $5.00,  and  lived  across  the  street  from 
the  Defendant's  business  (T-201).  He  was  hired  as  a 
janitor  and  to  answer  the  telephone  (T-202).  There 
were  no  files,  books  or  records  in  the  office  (T-202). 
The  only  employee  was  Doyle  (T-203).  No  salesman 
(T-204),  nobody  came  in.  He  overheard  a  w^hole  truck- 
load  of  pickles  ordered  (T-206).  Doyle's  description 
of  this  office  and  its  procedures  is  corroborated  by  the 
testimony  of  Henry  Leppla  (T-137  through  145),  Wil- 
liam W.  Pritchett  (T-93  through  99),  Nadine  Cram 
(T-99  through  102),  George  Renner  (T-89  through 
92),  Lynn  Bedford  (T-184  through  191). 

IV.    ARGUMENT 

In  answering  Appellant's  argument  we  will  discuss 
the  Specifications  of  Error  in  the  order  in  which  they 
are  presented  in  Appellant's  Brief. 

SPECIFICATION  OF  ERROR  NO.  I  (A-10) 

The  Indictment  does  not  state  facts  sufficient  to  con- 
stitute  an  offense  against  the  United  States, 

It  has  long  been  settled  in  federal  jurisdiction  that 
an  indictment  is  good  if  (1)  it  states  facts  sufficient 
to  inform  the  defendant  of  the  Uofoniije..  with  which  he 
is  charged,  and  (2)  if  its  averments  be  sufficiently  cer- 
tain to  safeguard  the  accused  from  a  second  prosecu- 
tion for  the  same  act. 


Todorow  vs.  United  States,  (CCA.  9th)  173  F.  2d 
439,  447 

United  States  vs,  Bickford,  (CCA.  9th)  168  F.  2d 
26,27 

Hagner  vs.  United  States,  285  U.S.  427 

In  the  Hagner  case,  supra,  at  page  433,  the  Court 
said,  ^^  .  .  it  is  enough  that  the  necessary  facts  appear 
in  any  form,  or  by  their  fair  construction  can  be  found 
within  the  terms  of  the  indictment." 

Plaintiff  submits  that  the  Indictment  returned 
against  the  Defendant  (T-3  through  10)  stands  the 
acid  test  of  this  court  ^s  close  inspection. 

To  illustrate  the  sufficiency  of  the  Indictment, 
Plaintiff  will  use  Count  I  (T-3,  4  and  5).  There  are 
several  points  of  law  that  must  be  kept  in  mind  when 
examining  this  Count.  (1)  Case  law  applicable  to 
^^mail  fraud"  18  U.S.C,  Section  1341,  is  also  appli- 
cable to  ^^wire  fraud"  violations  under  18  U.S.C,  Sec- 
tion 1343.'  (2)  The  '^gist"  of  the  offense  of  ''mail 
fraud"  (wire  fraud)  is  not  the  scheme  to  defraud,  but 
it  is  the  use  or  attempted  use  of  the  mails  (wire)  in  the 
execution  of  the  scheme. 

Kreuter  vs.  United  States,  218  F.  2d  532,  (certiorari 
denied  349  U.S.  932) 

72  C.J.S.,  Post  Office,  Section  49(b) 

Hartzell  vs.  United  States,  72  F.  2d  569 

(3)  The  elements  of  the  offense  are:  (a)  Scheme  to 
defraud,  and  (b)  use  of  the  mails  (wire). 

Wehb  vs.  United  States,  191  F.  2d  512 
72  C.J.S.,  Post  Office,  Section  49(c) 


Count  I  consists  of  two  paragraphs.  The  first  para- 
graph sets  out  the  scheme  of  the  Defendant  invented 
by  him  on  or  about  the  29th  day  of  May,  1953,  and  in 
effect  sets  out  the  first  element  of  the  offense-scheme 
to  defraud.  The  second  paragraph  actually  sets  forth 
the  gist  of  the  offense  (interstate  wire,  T-5),  states 
facts  sufficient  to  inform  the  Defendant  of  the  offense 
with  which  he  is  charged,  and  avers  facts  sufficiently 
certain  to  safeguard  Defendant  from  a  second  prose- 
cution. This  constitutes  the  second  element  of  the  of- 
fense-use of  interstate  wire. 

Let  us  examine  the  allegations  of  paragraph  2:  (a) 
In  the  fuii;herance  of  the  scheme  in  paragraph  1,  De- 
fendant made  fraudulent  representations  and  promises 
as  set  out  in  paragraph  1,  (b)  on  November  23,  1954, 
(c)  in  the  Arizona  District,  (d)  for  the  purpose  of 
executing  the  scheme  in  paragraph  1,  (e)  did  by  inter- 
state wire,  (f )  telephone  Long's  Date  Gardens  in  Pasa- 
dena, California,  (g)  and  place  an  order  for  food  prod- 
ucts, viz.,  dates,  (h)  to  be  delivered  to  the  Acme  Dis- 
tributing Company,  Tempe,  Arizona. 

Can  it  seriously  be  contended  that  the  Defendant 
could  not  successfully  defend  himself  against  an  in- 
dictment in,  say,  the  Southern  District  of  California, 
in  a  few  years,  if  the  Grand  Jury  there  would  indict 
him  for  the  violation  set  out  in  Count  I  ?  Plaintiff  be- 
lieves it  cannot  be  seriously  contended. 

If  there  is  any  question  at  all  in  Count  I,  or  the 
other  Counts,  it  was  cured  by  the  Bill  of  Particulars 
(T-13,  14, 15  and  16).  On  T-15,  the  Bill  set  out  the  per- 
sons w^ho  received  the  telephone  calls  from  the  De- 
fendant, to-wit : 

''Long  Date  Gardens 
2600  East  Foothill 
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Pasadena,  California 
Item :  Dates 
Person  phoned:  Mrs.  Lola  M.  Darling" 

Testimony,  as  to  telephone  conversations  with  the 
Defendant,  at  the  trial  was  limited,  by  the  Court,  to 
those  persons  described  in  the  Bill  of  Particulars. 

Plaintiff  will  now  answer  each  of  the  subdivisions 
set  out  by  the  Appellant  in  Specification  of  Error 
No.  I,  to-wit : 

(a)  The  scheme  to  defraud,  as  alleged,  is  not  a  con- 
tinning  scheme. 

Answer:  Appellant's  best  argument  in  his  brief  on 
this  subject,  appears  to  be  that  because  the  Grand  Jury 
of  the  District  of  Arizona  did  not  use  the  Official  Mail 
Fraud  Form,  Title  18  U.S.C.A.,  612,  that  the  Indict- 
ment did  not  allege  a  continuing  scheme  to  defraud. 
We  agree  with  the  Appellant  (A-12)  that  if  this  is  so, 
all  Counts  of  the  Indictment  should  have  been  dis- 
missed, except  Count  XI. 

We  have  great  faith  in  the  Official  Forms  and  use 
them  extensively.  One  glance  at  the  Indictment  will 
plainly  show  that,  in  the  main,  the  Official  Form 
served  as  the  basis  for  drawing  the  Indictment.  We  do 
not  believe,  however,  that  the  Official  Forms  consti- 
tute ^Hhe  minimum  requirements"  in  charging  the 
offense  that  they  were  drafted  to  charge.  This  Court 
held  in  the  case  of  Ochoa  vs.  United  States,  (CCA. 
9th)  167  F.  2d  341,  345,  that  although  the  statutory 
crime  of  Murder  in  the  First  Degree  required  Malice, 
that  the  Official  Form  not  charging  Malice  was  not 
defective  because  ^Hhe  form  employed  can  be  consid- 
ered to  include  all  the  essential  facts  constituting  the 
offense  . . .  and  it  was  prescribed  by  the  Supreme  Court, 
which  we  must  necessarily  assume  was  cognizant  of 
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the  requirements  of  the  law."  This  was  not  a  *' mini- 
mum requirement"  but  an  example  of  the  harmony 
and  spirit  and  intent  of  18  U.S.C.A.,  Rule  7(c). 

Appellee  contends  that  plain  English  dictates  that 
when  something  is  done  ^*for  the  purpose  of  executing 
the  aforesaid  scheme  and  artifice"  (T-4  and  5,  Count  I, 
2nd  paragraph)  that  said  scheme  is  not  completed  and 
that  in  each  and  every  Count  the  Indictment  alleges 
a  continuing  scheme.  We  know  that  this  contention  is 
within  the  spirit,  intent  and  hope  of  Rule  7(c),  18 
U.S.C.A. 

Appellee  has  no  quarrel  with  the  cases  cited  by  the 
Appellant  on  A-12,  through  A-20,  except  that  they  are 
not  applicable  in  this  case.  Their  holdings  have  been 
complied  with  both  in  the  Indictment  and  in  the  Trial 
of  the  Case. 

(b)  The  scheme  is  not  charged  with  sufficient  par- 
ticularity to  enable  the  Defendant  to  know  the  charge 
against  him  by  direct  and  positive  averments  and  not 
infer  entially. 

Anstver:  This  argument  is  set  out,  heretofore,  fol- 
lowing paragraph  IV  entitled:  Argument,  subpara- 
graph entitled:  Specification  of  Error  No.  I. 

(c)  That  said  scheme  alleged  by  the  Government 
shows  nothing  more  than  transaction  on  credit. 

Answer:  This  was  the  same  argument  used  by  Coun- 
sel in  his  closing  argument  to  the  jury.  They  did  not 
believe  it  then  and  Appellee  does  not  believe  it  now. 
Mail  Fraud  Cases  are  replete  with  similar  examples  of 
transactions  on  credit.  This  was  a  question  of  fact  and 
the  jury  determined  that  the  Defendant  never  intended 
to  pay  for  the  merchandise  he  ordered. 

The  additional  complaints  of  the  Appellant,  follow- 
ing subparagraph  (c)  are  misleading,  as  a  Bill  of  Par- 
ticulars (T-13  through  16)  was  filed  in  this  action. 
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SPECIFICATION  OF  ERROR  NO.  II  (A-21) 

The  verdict  on  the  ^^wire"  counts  is  unsupported  by 
evidence. 

The  Defendant  would  be  in  a  strong  position  if  his 
argument :  that  the  Plaintiff  must  prove  each  misrep- 
resentation set  out  in  the  Indictment  beyond  a  reason- 
able doubt  is  taken  seriously.  This  we  feel  is  not,  how- 
ever, the  law. 

We  believe  the  law  is  that  the  Plaintiff  is  not  re- 
quired to  make  proof  of  every  allegation  of  the  scheme 
contained  in  the  Indictment,  and  that  the  Plaintiff  has 
succeeded  in  proof  when  he  has  established  the  scheme 
substantially  as  set  out  in  the  Indictment. 

Shreve  vs.  United  States,  (CCA.  9th)  103  F.  2d  796, 
Note  30,  page  812 

Graham  vs.  United  States,  (CCA.  10th)  120  F.  2d 
543,  546 

Rude  vs.  United  States,  14:  F.  2d  673,  677 

We  have  substantially  proven  the  false  pretenses  and 
misrepresentations  of  the  Defendant  and  the  Tran- 
script of  Record  bears  this  out. 

There  are  several  false  pretenses  or  false  represen- 
tations, used  or  made  by  the  Defendant  that  run  to  all 
of  the  Counts  in  the  Indictment.  They  are : 

(1)  That  he  was  Acme  Distributing  Company  of 
Tempe  and  Mesa  and  Ben  B.  Hoffman,  Ben  B. 
Hoffman  Wholesale  Grocery.  These  pretenses 
were  false  and  fraudulent  because  these  busi- 
ness fronts  constituted  phoney  companies.  See 
the  testimony  of  Bedford  (T-184),  Cram  (T- 
99),  Doyle  (T-200),  Goodman  (T-192),  Hirsch 
(T-85),  Leppla  (T-137),  McRuer  (T-74),  Prit- 
chett  (T-93). 
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(2)  That  he  wanted  to  purchase  foodstuffs  ordered. 
This  pretense  was  false  because  at  the  time  he 
ordered  the  goods  he  intended  not  to  pay  for 
the  merchandise. 

(3)  That  he  was  a  wholesale  dealer  in  foodstuffs. 
This  pretense  was  false  for  the  same  reason  as 
(1)  herein. 

(4)  That  he  had  the  ability  to  pay  for  the  goods 
shipped  to  him.  This  pretense  was  false  as  he 
had  a  bad  credit  rating  and  no  visible  assets 
(T-222,  and  the  testimony  of  the  witnesses  set 
out  in  (1)  herein). 

(5)  That  he  would  make  payment  on  the  account 
pursuant  to  the  custom  of  the  trade.  This  pre- 
tense was  false  because  he  did  not  intend  to  pay 
for  the  goods  when  he  ordered  them. 

The  Court  in  instructing  the  jury  gave  an  instruc- 
tion which  Plaintiff  feels  represents  the  law  in  this 
type  of  ** mail-wire  fraud''  case  (T-381).  This  instruc- 
tion, hereafter  set  out  in  full,  was  not  objected  to  by 
the  Defendant  and  represents  a  clear  statement  from 
the  case  Eoper  vs.  United  States,  54  F.  2d  845,  847.  The 
instruction  goes  to  every  Count  in  the  Indictment, 
to-wit : 

^'COURT'S  INSTRUCTIONS  TO  THE  JURY 

■X-  -X-         *  -Jt 

'^You  are  instructed  that  the  phrase  ^  false  and 
fraudulent  pretenses,  representations  and  promises' 
as  charged  in  the  indictment  means  untrue  and  false 
words  and  conduct  wliich  are  calculated  to  deceive 
and  to  induce  action  which  would  not  be  taken  if  the 
truth  were  known  by  the  person  (409)  deceived. 

''If  you  find  beyond  a  reasonable  doubt  that  the 
defendant  did  in  fact  order  the  ])r()ducts  set  forth  in 
the  indictment,  I  instruct  you  that  this  constituted 
a  promise  and  representation  that  the  defendant  in- 
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tended  to  pay  for  the  products  ordered,  but  for  such 
representation  and  promise  to  be  considered  false 
you  must  further  find  beyond  a  reasonable  doubt 
that  the  defendant  at  the  time  he  ordered  the  goods 
had  no  intention  of  paying  for  the  products  ordered. ' ' 

With  the  above  facts  in  mind,  Appellee  will  now 
examine  each  of  the  Defendant's  Arguments,  Count 
by  Count,  to-wit : 

Count  I:  In  addition  to  the  false  pretenses  set  out 
heretofore,  the  testimony  of  Mrs.  Darling  (A-22  and 
23)  shows  clearly  that  she  was  ''taken  in''  by  a  real 
''con"  artist.  His  technique  was  good  enough  that  Mrs. 
Darling  lost  $16,725.00  (T-49). 

It  is  Defendant's  right  to  pick  testimony  most  bene- 
ficial to  his  position,  but  it  is  misleading.  Pages  40  and 
41,  Transcript  of  Record,  show  additional  conversation 
between  Defendant  and  Mrs.  Darling  as  follows : 

^^Q-  (by  Mr.  Eubank)  :  What  did  this  individual  say 
that  called  you? 

A.  The  party  that  called,  that  identified  me  as  Mrs. 
Long,  they  asked  me  if  I  had  any  dates  to  sell,  of 
which  I  told  him  I  did.  And  then  they  told  me  the 
amount  they  would  w^ant,  and  we  agreed  on  a 
price,  just  by  telephone  only. 

Q.  Do  you  recall  the  amount  that  they  wanted,  ap- 
proximately ? 

A.  I  think  the  first  order  he  wanted  600  boxes  of 
three  and  five-pound  sizes. 

Q.  And  what  was  the  price  you  quoted  him  ? 
A.  I  quoted  45  cents  a  pound  f.o.b.  Pasadena." 
The  entire  testimony  of  Mrs.  Darling  (Long)  is  the 
basis  for  the  jury's  verdict  of  guilty  on  Counts  I  and 
III  of  the  Indictment,  not  merely  the  part  quoted  by 
the  Appellant. 

Count  II:  This  Count  is  substantiated  by  the  very 
testimony  the  Defendant  has  chosen  to  illustrate  that 
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it  is  not  sufficient.  It  contains  false  representations 
and  false  pretenses  that  the  jury  found  were  false, 
among  which  are  the  following : 

(a)  ''This  is  the  Acme  Distributing  Co.,  Ben  Hoff- 
man, speaking.'' 

(b)  ''Johnnie,  you  must  remember  me.  I  met  you 
about  a  year  ago  down  in  the  market. ' ' 

(c)  "Some  of  my  boys  this  time  of  year  have  been 
getting  calls  for  California  Dates  ..." 

This  testimony  coupled  with  the  general  false  pre- 
tenses set  out  heretofore,  creates  substantial  evidence 
as  required  for  conviction. 

Count  IV:  By  the  very  terms  of  the  testimony  of 
Mr.  Ehlinger  (A-27),  cited  by  the  Appellant,  you  must 
look  to  the  exhibits  in  evidence  and  further  testimony 
in  the  Transcript  of  Record,  to  find  the  terms  agreed 
upon,  representations  and  pretenses  made,  for  this  sale 
was  made  through  a  series  of  telephone  calls,  letters, 
and  Western  Union  telegrams.  In  this  Count,  as  in  the 
others.  Defendant  held  himself  out  as  a  respect- 
able wholesale  grocery.  Acme  Distributing  Company, 
Tempe,  Arizona,  interested  in  sea  products  (A-26  and 
27).  See  the  testimony  between  the  Defendant  and  Mr. 
Ehlinger  that  resulted  in  shipments  (T-267  through 
283  and  Plaintiff's  Exhibits  39,  40  and  41,  41 A  through 
41D). 

Counts  V,  VII,  X:  In  these  Counts  like  the  others, 
heretofore  discussed,  the  Defendant  has  failed  to  carry 
his  burden  of  proving  the  insufficiency  of  the  evidence. 
He  has  lifted  out  of  context  a  segment  of  the  testimony 
in  evidence  and  says,  in  effect,  "see  this  part  of  the 
testimony  does  not  contain  all  of  the  false  pretenses 
and  misrepresentations  set  out  in  the  Indictment." 
Plaintiff  submits  that  the  burden  should  be  upon  the 
Appellant  to  clearly  show  insufficiency  of  the  evidence. 
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Harris  vs.  United  States,  (CCA.  9th)  48  P.  2d  771, 

777 

a.  In  Count  V  (A-29)  Defendant  agreed  to  pay  on 
arrival,  but  he  never  paid. 

b.  In  Count  VII  (A-29)  Defendant  and  Kelly  estab- 
lished the  terms  of  sale  by  conversation  over  interstate 
wire  and  by  letters  exchanged  through  the  U.  S.  Mails. 
The  false  pretenses  under  this  Count  are  those  set  out 
heretofore. 

c.  In  Count  X,  using  just  the  small  parts  of  testi- 
mony given  in  evidence  by  Mr.  Hayward,  and  used  by 
Appellant  in  his  brief  (A-31  and  32),  several  false  pre- 
tenses and  misrepresentations  appear  in  even  that  short 
space,  to-wit : 

(1)  Hoffman  represented  he  was  a  wholesaler 
entitled  to  5%  price  reduction. 

(2)  Terms  were  1%,  10  days,  which  Defendant  did 
not  intend  to  pay. 

(3)  ^^He  said  he  discounted  all  of  his  bills,  and  I 
needn^t  worry  about  the  payment  of  them.'' 

Additional  false  pretenses  and  misrepresentations  on 
the  part  of  the  Defendant  appear  in  the  full  transcript 
(T-332  through  350).  On  page  336,  Transcript  of  Rec- 
ord, appears  the  following  misrepresentation  of  credit : 

^^Q.  (by  Mr.  Eubank) :  Now,  in  regard  to  that  first 
telephone  call,  what  did  Mr.  Hoffman  tell  you 
about  his  business,  or  did  you  inquire  about  his 
business  in  Tucson  ? 

A.  Yes,  I  inquired  about  his  business  in  order  to  give 
him  the  correct  price.  He  said  he  was  the  largest 
wholesale  dealer  in  Tucson. ' ' 

d.  Count  XI  is  exhaustively  covered  in  the  State- 
ment of  Facts,  herein. 
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Conclusion:  (a)  The  burden  of  showing  insuffi- 
ciency of  the  evidence  to  justify  the  verdict  in  this 
action  is  upon  the  Appellant. 

Harris  vs.  United  States,  (CCA.  9th)  48  F.  2  771, 777 

(b)  There  is  authority  that  the  Ninth  Circuit  Court 
of  Appeals  will  indulge  all  reasonable  presumptions  in 
support  of  the  trial  court's  rulings  and  draw  all  infer- 
ences permissible  from  the  record,  and  in  determining 
whether  evidence  is  sufficient  to  sustain  a  conviction, 
the  Court  will  consider  the  evidence  most  favorable  to 
the  Appellee. 

Henderson  vs.  United  States,  (CCA.  9th)  143  F.  2d 
681,  682 

Pasadena  Research  Laboratories,  et  al.  vs.  United 
States,  (CCA.  9th)  169  F.  2d  375,  380 

(c)  When  Appellant  contends  evidence  is  insuffi- 
cient to  support  the  verdict,  the  contention  calls  for  an 
examination  of  the  basic  facts  as  the  jury  could  have 
found  them  from  the  evidence  if  every  conflict  in  tes- 
timony had  been  resolved  in  favor  of  the  Appellee. 

Todoroiv  vs.  United  States,  (CCA.  9th)  173  F.  2d 
439,  442 

It  is  obvious  from  the  aforementioned  authorities 
that  the  Appellant  has  failed  to  carry  the  burden  of 
demonstrating  insufficiency  of  the  evidence.  One 
glance  at  the  Statement  of  Facts  (A-5)  illustrates  just 
how  lightly  this  burden  is  carried.  A  reading  of  the 
evidence  in  any  count  proven  in  this  case,  would  result 
in  more  '* basic  facts''  than  the  Appellant  has  seen  fit 
to  point  out  to  the  Court. 

There  is  sufficient  evidence  to  sustain  all  of  the 
*Svire"  Counts  of  the  Indictment. 

SPECIFICATION  OF  ERROR  NO.  Ill  (A-36) 
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''Tke  Verdict  on  the  Mail  Counts  is  unsupported  by 
evidence/' 

A\}\)('\\(:(',  will  nt\)\y  to  ilic  Appellant's  claimn  of  eiTor 
\>y  n.riHvvcjinu;  each  subdivision  elairn. 

A.  ^'(ii)  The  cy'idcricM  wan  insufficient  to  submit  to 
the  Jury  tfie  ^jueslion  beyond  a  reasonable  doubt 
as  to  whcJiiersJiid  mailings  were  made,  or  if  made, 
wr'j-e  in  furthrjranee  of  1h(;  sehf^me  to  defraud 
wfjere  lijc.  r^videner^  clearly  shows  that  the  GoverTi- 
mr^nt  failed  to  prove;  the  schr^mr;  as  allc^^ed,  or  at 
all,  and  tfic.nd'on;,  sucfi  usr*  of  the  mails  could  not 
be  in  fuHfienince  of  n  sc}i(*rnr*  1o  defraud/' 

A'nHV)('/r:  \r\  suf)[>ori  of  Count  VIII,  Af>f>rill(;(;  placed 
in  eviderjcci  Plaintiff's  Exhibits  29  and  oO.  ^Fhose  ex- 
l)if)ils  re[>re;-:ent  Iwo  letters,  2U  from  Kfilh^y  to  Ifoff- 
rnan,  ;md  '>0  from  lloffrnnri  to  Kelly.  ^FFk;  stationery, 
Mxliibit  oO,  w;is  <torrif);u'ed  \)y  tfir;  jury  witli  Plaintiff's 
Kxhif)it  2fi  I)  CV  m\)  and  found  to  be;  th(;  same;.  1^he 
si|i;natiire  of  ifie  Dcd'endant  on  l^]xfiibit  *>0  was  com- 
f)ar(;d  wilfi  his  ideniif'ied  si^;natur(;.  Plaintiff's  Ex- 
fiif)ils  S  N,  8(),  ('tc.  set  out  in  l^rd/nsrripi  Itecord,  f)a^es 
80  and  81,  nrid  tfie  jury  found  IJiey  w(;r(;  writtc^n  by  th(; 
same  f)(!rson.  (jlovernm(!nl,'s  Kxfii[)it  *>()  is  addr(;ss(;d  to 
^M*ost  Office;  Pox  171."  K(;lley  t(;stifi(;d  to  thcMjuestion 
of  whelhcj'  or*  not  he  ofjcncd  tfie  hotter  liimself.  ^*A. 
Well,  I  nilJuu*  lhird<  so.  If  I  ',\u\  nwny,  the;  Tnail 
is  o[)(;n(;d  by  my  bookkccfxr.  If  I  ;im  tfierc;,  I  of)en  all 
i,he  m;iil,  ;i,nd  lo  the  bcsl,  of  knowledge;  I  opcn(;d  tliat 
I(;tt(;r*.  (j).  Pul  you  ;i,r('  nol,  surc/.^  A.  Well,  I  ;uri  not 
(hd'iniiely  sure,  no."  The  jury  found  lh;it  Ik;  opened 
IIk;  letter. 

In  sup|)orl  of  Count  IX,  IJk;  f;ict  of  i(;ceipt  of  the 
h;j,j,(;r,  IMnintiff's  Mxhibii  52,  is  [)rov(;n  by  tlu;  station- 
er-y  ;ind  sir;n;itur'e,  ;is  set  out  nbove  in  the  dis<uissi()n  on 
(!ount  VIII,  ;ind  I  he  teh;plion(;  (;onv(;rsn,tions  ))etvve(;n 
ll;iyw;ird  ;ind  ihe  Defendant,  boi  h  befon;  nnd  after  the 
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letter  was  received  by  Haywood.  (T-336  through  343). 
Plaintiff's  Exhibit  51  establishes  the  dates  of  the  phone 
calls  to  Hayward  from  the  Defendant  and  the  tele 
phono  calls  subsequent  to  receipt  of  the  letter  from  the 
Defendant. 

The  testimony  of  Hayward  (T-338)  requested  the 
Defendant  to  confirm  the  order  (T-336  and  T-337)  in 
writing.  The  date  of  the  first  telephone  call  collect  from 
Tucson,  August  10,  (Plaintiff's  Exhibit  51)  the  date 
of  the  letter,  the  testimony  of  Hayward  (T-340  and 
341)  satisfied  the  jury,  together  with  the  other  facts 
that  the  U.  S.  Mails  had  been  used. 

In  support  of  Count  III,  we  have  in  evidence  the 
testimony  of  Mrs.  Darling  (Long)  (T-57)  ''.  .  .  I  told 
them  if  they  didn't  send  the  money,  I  wouldn't  make 
another  shipment,  and  tliey  said  it  would  be  in  the 
mail."  She  testified  she  received  the  check  (Plaintiff's 
Exhibit  5)  enclosed  in  Plaintiff's  Exhibit  4  (envelope). 
The  jury  fomid  that  the  envelope  was  sent  by  Hoffman 
to  Mrs.  Darling  and  this  is  confirmed  by  the  return 
address  on  Plaintiff's  Exliibit  4.  On  the  face  of  the 
check  (Plaintiff's  Exhibit  5)  the  name  Acme  Distrib- 
uting Company  appears. 

The  strong  argument  of  Appellant  relating  to  the 
^^lulling"  effect  of  tliis  letter  results  from  the  cross- 
examination  of  Mrs.  Darling  (Tjong)  Transcript  of 
Record,  ()7  through  71.  Her  testimony  was  that  she  did 
not  ship  the  final  shipment  until  she  received  the 
$500.00  cashier's  check  from  the  Defendant.  Defend- 
ant's attorney  showed  that  the  check  was  dated  on 
December  12,  1954  and  the  air  mail  envelope  post- 
marked December  13,  1954.  Defendant's  attorney  then 
asked  her  if  she  was  not  mistaken,  having  shipped  the 
order  before  receiving  the  check,  she  said  that  she  was 
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sure  she  did  not  ship  before  receiving  the  check.  The 
jury  believed  her. 

Consequently,  in  this  Count  the  mailing  is  conclu- 
sively proven  beyond  any  doubt. 

B.  ^^(b)  because  if  there  was  a  scheme,  it  was  con- 
sumated  prior  to  the  time  the  letters  were  mailed.'' 

Answer:  There  is  no  evidence  to  support  this  con- 
tention of  the  Appellant. 

Counts  VIII  and  IX  could  not  have  been  consum- 
mated as  the  receipt  of  the  letters,  therein,  was  essen- 
tial to  negotiations  and  the  subsequent  shipment  of 
merchandise  to  the  Defendant.  See  the  discussion,  sub- 
paragraph A,  Specification  of  Error  No.  3,  heretofore 
set  out. 

Count  III  is  fully  discussed  in  subparagraph  A, 
Specification  of  Error  No.  3,  heretofore  set  out. 

The  jury  found  from  all  the  facts  in  evidence  that  a 
scheme  did  exist.  The  Appellant  has  failed  to  show 
otherwise. 

C.  ^^(c)  because  the  entire  evidence  shows  that  the 
transactions  were  credit  transactions  and  the  placing 
of  orders  for  goods  in  and  of  itself  does  not  consti- 
tute the  promises  and  representations  charged  in 
each  Count  of  the  Indictment. " 

Answer:  When  this  theory  was  presented  to  the 
Court  for  Instructions,  the  Appellant  made  no  objec- 
tion (T-381).  In  fact,  the  Appellant  checked  the  case 
to  see  if  it  held  the  law  as  the  Appellee  represented  it. 
Upon  satisfying  himself  of  this  fact,  he  did  not  object 
to  the  instruction.  The  case  is  Roper  vs.  United  States, 
54  P  2d  845,  847. 

Upon  reading  the  Transcript  of  Record,  and  the  case. 
State  of  Arizona  vs.  Ben  Hoffman,  78  Arizona  319, 
you  can  easily  ascertain  the  great  wisdom  of  the  rule, 
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of  law  in  the  Roper  case.  All  the  evidence  of  all  these 
witnesses  leads  to  only  one  conclusion,  and  that  is  that 
the  Defendant,  m  every  waking  moment,  was  himself 
a  false  pretense  and  a  misrepresentation  of  fact. 

These  were  not  credit  transactions.  The  Defendant 
intended  to  obtain  goods  without  the  necessity  of  pay- 
ing for  them.  This  lowers  business  costs  and  reduces 
overhead  expenses. 

D.  ''(d)  because  the  matter  mailed  did  not  contain 
any  representation  whatsoever." 

Answer:  In  answer  to  this  point,  I  will  quote  the 
Appellant  on  page  30  of  his  Opening  Brief,  where  he 
says: 

''We  realize  that  the  letter  may  be  ever  so  innocent, 
but  if  it  is  sent  in  furtherance  of  a  scheme  to  de- 
fraud, an  offense  is  committed.'' 

This  is  a  correct  statement  of  the  law,  and  the  jury 
found  that  the  letters  sent  in  Counts  III,  VIII  and  IX 
were  in  furtherance  of  the  scheme  to  defraud.  The 
letters  are  discussed  more  fully  under  subdivisions  A 
and  B,  Specification  of  Error  No.  3,  heretofore  set  out. 

SPECIFICATION  OF  ERROR  NO.  IV  (A-40) 

^'The  Court  committed  prejudicial  error  in  telling 
the  jury  that  if  the  Government  did  not  prove  its 
case,  he  would  direct  a  verdict,  thereby  leaving 
the  impression  that  if  he  did  not  direct  a  verdict, 
the  Defendant  was  Guilty/' 

This  Specification  of  Error  illustrates  the  weakness 
of  Appellant's  api)eal.  To  rely  on  this  statement  by 
Judge  Ling  as  a  point  of  error  is  ludicrous. 

The  statement,  as  Mr.  Whitney  knows,  was  directed 
at  the  Appellee,  and  means  what  it  says,  that  if  the 
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prosecution  fails  in  its  proof,  the  Court  will  direct  a 
verdict  in  favor  of  Defendant. 

Any  prosecutor  that  has  tried  a  case  before  Judge 
Ling  knows  full  well  the  meaning  of  his  statement. 
Many  has  been  the  case,  with  a  half  proven  element 
that  has  been  terminated  by  a  directed  verdict  when  the 
Government  rested  its  case. 

This  was  the  meaning  of  Judge  Ling's  remarks  taken 
in  fair  construction.  The  words  were  used  in  place  of 
a  denial  of  Mr.  Whitney's  objection  and  in  the  exercise 
of  the  Court's  discretion  as  to  when  a  proper  founda- 
tion for  admission  of  evidence  was  laid. 

If  any  prejudice  did  result  to  the  Defendant  from 
this  statement  at  page  40,  Transcript  of  Record,  it 
most  certainly  would  not  have  affected  the  next  day's 
proceedings  and  most  certainly  would  not  have  affected 
the  entire  Transcript  of  Record  thereafter. 

SPECIFICATION  OF  ERROR  NO.  V  (A-44) 

^'The  Court  erred  in  admitting  telephone  toll  hills 
in  evidence  shotving  a  call  made  in  1953  where  the 
Indictment  charged  the  call  to  have  been  made  in 
1954, 

The  Appellant  states  correct  facts  in  his  brief  (A-42). 
It  was  our  contention,  and  the  Judge  assented  to  it, 
that  because  the  Defendant  was  charged  in  two  counts, 
IX  and  X,  with  a  scheme  to  defraud  Hayward  (T-334, 
335),  and  was  charged  with  an  incorrect  date  (by  one 
full  year)  in  Count  X,  but  was  charged  with  the  cor- 
rect date  in  Count  IX,  that  he  was  sufficiently  informed 
of  the  offense  to  prepare  his  defense  and  could,  after 
conviction,  successfully  defend  himself  on  a  similar 
charge  under  an  Indictment  alleging  the  correct  date 
in  Count  X.  It  stands  to  reason,  if  he  prepared  his 
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defense  under  Count  IX,  he  would  have  had  to  prepare 
his  defense  under  Count  X.  Of  course,  he  had  no 
defense. 

CONCLUSION 

Appellee  respectfully  submits  that  the  Appellant  has 
failed  to  carry  the  burden  of  persuasion  in  his  argu- 
ments set  out  in  the  several  Specifications  of  Error 
heretofore  discussed.  For  this  reason  the  Appellee 
prays  that  the  Honorable  Court  dismiss  the  appeal  and 
affirm  the  Judgment  entered  by  the  U.  S.  District 
Court,  District  of  Arizona. 

Respectfully  Submitted, 

JACK  D.  H.  HAYS, 

United  States  Attorney 
for  the  District  of  Arizona 

WILLIAM  E.  EUBANK 

Assistant  United  States  Attorney 

204  United  States  Court  House 
Phoenix,  Arizona 

Attorneys  for  Appellee 
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Appendix 
SCHEDULE  NO.  1 


Tran- 
script 

Count 

♦Crime 

Against  Whom 

T-3 

I 

A 

Long's  Date  Gardens 

T-5 

II 

A 

C.  A.  Glass  Co. 

T-5 

III 

B 

Long's  Date  Gardens 

T-6 

IV 

A 

Grant- Whitman  Co. 

T-6 

V 

A 

Shurtz  Produce  Co. 

T-7 

VI 

DISMISSED                          r 

T-7 

VII 

A 

R.  0.  Kelly  Co. 

T-8 

VIII 

B 

R.  0.  Kelly  Co. 

T-9 

IX 

B 

Hayward's  Special 

T-9 

X 

A 

Hayward's  Special 

T-10 

XI 

A 

T.  L.  Brice  Co. 

Date 

Food  Stuff 

s       11/23/54 

Dates 

10/11/54 

Dates 

s       12/13/54 

Dates 

6/14/54 

Salmon 

5/24/54 
DTSMTSSF-Tl 

Poultry 

X-/  X  Kj  i-i-L  X  (o  (o  Xld  xJ 

8/31/53 

Peas 

8/24/53 

Peas 

8/13/53 

Jam 

8/13/53 

Jam 

5/29/53 

Pickles 

*  Letter  A  refers  to  18  U.S.C,  Section  1343  (wire  fraud). 
Letter  B  refers  to  18  U.S.C,  Section  1341  (mail  fraud). 
This  would  constitute  the  "gist"  of  the  offense. 

SCHEDULE  NO.  2 

ANALYSIS  OP  SALE  OF  BRICE  PICKLES 
TO  GOODMAN'S  MARKETS 

Description 

Brice  Dill  Pickles  12/32  pack 
Brice  Kosher  Dill  Pickles 

12/16  pack 
Brice  Sweet  Pickles  24/8  pack 
Brice  Sweet  Pickles  12/16  pack  |3.10 
Brice  Sour  Pickles  24/8  pack 
Brice  Sour  Pickles  12/16  pack 
Brice  Sour  Pickles  12/32  pack 

A :  See  Plaintiff's  Exhibits  13  and  15. 

B  :  See  Plaintiff's  Exhibits  26,  26A,  26B,  26C,  26D. 

The  above  tabulation  accounts  for  690  cases  of  the  775  case 
order  from  the  Brice  Pickle  Company,  and  reflects  sale  thereof, 
for  $759.75  less  than  the  invoice  price. 


A. 

B. 

Invoice 

Sales 

No. 

price 

price 

Cases 

Lose 

12.80 

$2.00 

245 

$196.00 

12.25 

$1.25 

295 

$295.00 

14.20 

$1.50 

50 

$135.00 

k  13.10 

$1.50 

25 

40.00 

13.20 

$1.50 

25 

42.50 

12.25 

$1.50 

25 

18.75 

$2.80 

$1.50 

25 

32.50 

690 

$759.75 
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No.  15391 
In  the 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Benjamin  B.  Hoffman, 

Appellant, 

vs. 

United  States  of  America, 

Appellee. 

Appellant's  Reply  Brief 

Appeal  from  the  United  States  District  Court 
District  of  Arizona 


We  have  examined  Appellee's  brief  and  on  account  of 
the  time  element  and  the  lack  of  necessity  of  answering 
some  of  the  argmnent  put  forth  by  Appellee,  we  are  going 
to  touch  only  on  Appellee's  argument  in  opposition  to  Ap- 
pellant's Specification  of  Errors  numbered  2  and  3,  and 
Specification  of  Error  Number  4. 

On  the  sufficiency  of  the  Indictment  we  will  say  only 
that  the  Appellee  is  mistaken  when  he  says  (page  9  Appel- 
lee's brief)  that  the  Indictment  is  cured  by  a  Bill  of  Particu- 
lars. A  Bill  of  Particulars  should  be  disregarded  in  passing 
on  the  sufficiency  of  an  Indictment  (United  States  v. 
Comyns,  et  al,  248  U.S.  349,  39  S.Ct.  98  at  99). 


ANSWER  TO  APPELLEE'S  ARGUMENT  RE  SPECIFICATION  OF 
ERRORS  NUMBERED  2  AND  3 

(Pages  21-40  inclusive  Appellant's  Opening  Brief; 
Pages  12-2!  inclusive  Appellee's  Brief ) 

In  connection  with  the  above  numbered  Specification  of 
Errors,  we  are  satisfied  with  the  presentation  made  in  our 
opening  brief,  but  in  view  of  the  theory  of  the  Appellee  that 
^Sve  have  substantially  proven  the  false  pretenses  and 
representations  of  the  defendants  and  the  Transcript  of 
Record  bears  this  out",  we  thought  it  might  be  well  to  reply 
to  this  contention.  We  know  that  it  is  not  necessary  to  prove 
each,  every  and  all  of  the  false  pretenses  and  representa- 
tions charged  in  the  Indictment,  but  certainly  it  is  necessary  I 
that  enough  of  them  be  proved  so  that  it  can  be  said  that 
the  scheme  is  substantially  proven  as  laid.  {Rude  v.  United 
States,  infra).  As  was  said  in  Shaddy  v.  United  States  (8 
Cir.)  30  F.2d  340,  which  was  a  case  in  which  the  defendant's 
admissions  bore  closely  on  a  concession  of  guilt : 

"*  *  *  A  purchase  of  goods  with  the  intention  not  to 
pay  for  them  would  be  a  fraudulent  scheme.  (Citing 
cases).  But  in  this  case,  it  was  not  even  material 
whether  the  goods  were  so  purchased;  the  essential 
intent  being  to  obtain  them  on  false  representations. 
The  indictment  charged  a  different  scheme  and  com- 
plete offense  under  the  terms  of  the  statute.  (Citing 
cases). 

*  *  *  The  main  question  for  the  jury  was  whether 
this  defendant  made  the  alleged  representations  with 
a  fraudulent  intent  in  fact.  The  Government  had  the 
burden  of  proof.  But  by  the  language  of  the  court  th 
necessary  intent  was  attributable  to  him  from  the  result 
of  his  acts  as  a  presumption  of  law,  Avhich,  assuming 
it  to  be  disputable,  cast  upon  him  the  burden  of  dis 
proving  such  intent.  *  *  *" 
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1.     Figures  in  parentheses  refer  to  pages  in  printed  Transcript 
of  Record. 
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In  the  case  now  before  this  Honorable  Court  for  decision, 
it  is  to  be  noted  that  the  scheme  itself  was  the  obtaining 
of  money  and  property  "by  means  of  false  and  fraudulent 
pretenses,  representations  and  promises"  (3,  4)/  We  are 
sure  that  the  allegations  with  reference  to  false  and  fraudu- 
lent pretenses,  representations  and  promises  cannot  be 
considered  a  surplusage,  because  the  alleged  false  and 
fraudulent  pretenses,  representations  and  promises  by  the 
allegations  of  the  Indictment  in  and  of  themselves  constitute 
the  scheme  to  defraud.  We  earnestly  insist  that,  assuming 
the  Indictment  is  valid,  the  Government  has  failed  to  prove 
its  case  as  to  each  and  every  Count  of  the  Indictment, 
whether  it  be  Counts  under  the  wire  fraud  or  the  mail  fraud 
statute. 

We  are  not  dealing  here  with  constructive  fraud.  We 
have  a  charge  of  actual  or  active  fraud,  alleged  to  have 
been  perpetrated  by  the  defendant  on  the  persons  named, 
not  in  the  scheme,  but  named  only  in  the  gist  of  the  offenses 
charged  after  the  scheme  is  alleged,  and  incorporated  by 
reference,  in  each  and  every  Count  of  the  Indictment  upon 
which  defendant  was  convicted.  As  stated  in  Epstein  v. 
United  States  (6  Cir.)  174  F.2d  754,  763: 

"*  *  *  A  defendant  in  a  criminal  case  is  entitled  to  know 
what  he  is  charged  with;  and  lie  is  entitled  to  he  tried 
on  the  charges  brought  against  him.  (Citing  cases). 
(Emphasis  supplied.) 

The  charges  of  making  false  and  fraudulent  pretenses, 
representations  and  promises  as  laid  in  the  Indictment  were 
not  substantially  proven,  in  fact,  we  take  the  liberty  of 
saying  such  charges  were  not  proven  at  all. 

McLendon  v.   United  States    {G  Cir.),  2  F.2d  060; 
Weber  r.  United  States  (10  Cir.),  80  F.2d  687,  691, 
692: 
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Rude  V.  United  States  (10  Cir.),  74  F.2d  673,  677; 
Mitchell,  et  al  v.  United  States,  (10  Cir),  118  F.2d 
653,  655. 

In  the  Epstein  case,  supra,  it  is  said  (174  F.2d  at  page 
766): 

"In  order  to  prove  a  scheme  to  defraud  under  the  mail 
fraud  statute,  there  must  be  proof  of  a  scheme  em- 
bracing active  or  actual  fraud.  A  charge  of  using  the 
mails  to  carry  out  a  scheme  to  defraud  cannot  be 
maintained  on  proof  of  mere  constructive  fraud.  *  *  *."■ 
"Assuredly,  we  must  consider  fraud  in  mail  fraud" 
cases  according  to  the  standard  of  what  fraud  is  in 
civil  cases.  That,  however,  is  no  qualification  of  theB 
rule  that  to  sustain  a  charge  of  using  the  mails  to  de- 
fraud, there  must  be  proof  of  an  actual  fraud,  rather 
than  a  constructive  fraud ;  and  the  fact  that  the  crime 
of  using  the  mails  to  defraud  is  not  limited  to  what 
would  give  rise  to  a  common-law  action  for  deceit 
means,  for  instance,  that  a  showing  of  loss  to  the  victim 
is  not  necessary  to  conviction  for  mail  fraud;  it  does 
not  imply  that  constructive  fraud,  or  anything  less  than 
actual  fraud,  can  sustain  the  charge  of  using  the  mails 
to  defraud." 


When  the  pretenses  or  representations  or  promises  which 
execute  the  deception  are  fraudulent  and  false,  they  become 
the  scheme  or  artifice  which  the  statute  denounces.  United 
States  V.  New  South  Farm  and  Home  Company  et  al,  241 
U.S.  64,  36  S.Ct.  505,  508. 

In  Rude  v.  United  States,  supra,  the  Court  said  (74  F.2d 
at  677) : 

"It  is  not  necessary  to  prove  all  the  false  representa- 
tions alleged  in  an  indictment  based  on  Section  215, 
supra,  but  it  is  necessary  to  prove  those  essential  to 
lay  a  sufficient  foundation  for  a  finding  by  a  jury  that 
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a  scheme  in  substance  was  devised.  (Citing  cases). 
Many  of  the  representations  were  proved  to  be  false, 
but  the  evidence  was  insufficient  to  lay  a  foundation  for 
the  jury  to  find  defendants  devised  a  scheme 


*  *  *  ij 


The  Appellee,  "in  order  to  conserve  time  and  space,  *  *  * 
has  selected  Count  XI  to  make  a  detailed  statement  of  fact." 
(See  pages  3  and  4  of  Appellee's  Brief.)  There  is  nothing 
in  the  testimony  of  Mr.  Brice  in  support  of  Count  XP  that 
would  indicate  that  a  substantial  part  of,  or  any,  false  and 
fraudulent  pretenses,  representations  and  promises  charged 
in  the  Indictment  were  made  to  Mr.  Brice  by  the  defendant. 
We  note  particularly  on  page  4  of  Appellee's  Brief  that  the 
defendant  represented  to  Brice  "in  a  later  telephone  call, 
prior  to  shipment  by  Mr.  Brice,  when  defendant  represented 
that  he  was  the  one  purchasing  the  James  A.  Dick  Grocery 
Comi:)any,  Tucson,  Arizona,  when  such  w^as  not  the  fact." 
Tliis  event  is  not  even  charged  in  the  Indictment.  As  is 
pointed  out  in  Mitchell,  et  al  v.  United  States,  supra,  where 
a  particular  event  is  not  charged  in  an  indictment  it  cannot 
be  used  as  a  basis  for  conviction.  118  F.2d  at  page  655). 
The  Appellee,  in  its  brief  on  page  6  states : 

"The  jury  found  that  this  maneuvering  by  the  de- 
fendant constituted  'lulling'  procedures  designed  to 
keep  Brice  from  understanding  the  true  situation  re- 
garding his  account,  his  merchandise,  and  the  scheme 
of  the  defendant  to  which  he  had  become  a  victim." 

Brice,  in  his  testimony,  stated  definitely  that  the  $400.00 
pa^^nent  he  received  made  him  come  out  about  even  on  the 
deal,  and  that  there  was  no  other  merchandise  ordered  after 
that  payment  and  none  shipped  (133,  134).  This  was  not  a 
"lulling"  transaction,  as  the  scheme,  if  any  tliere  was,  was 


2.     Apparently  was  selected  by  the  United  States  Attorney  as 
beinj?  the  best  Count  in  the  Indictment. 
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fully  consummated  as  to  Brice  when  the  defendant  received 
the  pickles  (118  F.2d  at  page  655). 

We  sincerely  insist  that  when  specific  representations, 
pretenses  and  promises  are  charged  that  they  must  be 
proven  substantially  as  laid.  The  James  A.  Dick  Grocery 
Company  ownership  matter  is  not  even  charged  in  the 
Indictment,  and  can  in  no  way  aid  the  proof  as  to  any 
Count  in  the  Indictment,  including  Count  XI,  which  is  the 
only  Count  in  which  the  use  of  the  interstate  wire  coincides 
with  the  date  of  the  scheme.  However,  the  proof,  with 
reference  to  the  date  of  the  use  of  the  interstate  wire,  does 
not  in  any  way  coincide  with  the  date  laid  in  Count  XI 
(Appellant's  Opening  Brief  pages  32  to  36). 

The  "lulling"  charged  in  the  Indictment  is  that  the  de- 
fendant made  token  payments  to  induce  the  sellers  thereof 
to  further  rely  on  the  false  representations  and  promises 
previously  made  (4).  The  James  A.  Dick  Grocery  Company 
matter  not  being  charged  in  the  Indictment,  has  nothing 
to  do  with  making  the  token  payment,  and  the  token  pay- 
ment was  stated  by  Mr.  Brice  not  to  have  "lulled"  him  into 
anything  (133,134). 

Whatever  may  be  said  with  reference  to  the  sufficiency 
of  the  Indictment  to  state  an  offense  against  the  United 
States  or  the  other  points  raised  in  Appellant's  Opening 
Brief,  which,  because  of  shortness  of  time,  will  not  be 
further  commented  upon  extensively,  we  feel  definitely 
sure  that  the  evidence  is  wholly  insufficient  to  support  the 
scheme,  i.e.,  the  alleged  false  and  fraudulent  pretenses, 
representations  and  promises  alleged  in  Count  I,  and  by 
reference  incorporated  in  each  and  every  other  Count  in 
the  Indictment. 

This  case  aparently  was  tried  by  the  Appellee  on  the 
theory  that  if  the  defendant  ordered  the  products  set  forth 
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in  the  Indictment,  that  tliat  constituted  a  promise  and  rep- 
resentation that  the  defendant  intended  to  pay  for  the 
products  ordered.  We  are  not  complaining  at  this  late  date 
with  reference  to  the  court's  instruction  on  this  point ;  what 
we  do  complain  of  is  the  fact  that  whatever  the  instruc- 
tions were,  the  evidence  is  wholly  insufficient  to  sustain  the 
verdicts.  The  instruction  set  forth  beginning  at  the  bottom 
of  page  13  of  Appellee's  brief  (380),  and,  indeed,  the  Ap- 
pellee's own  theory  is  that  you  must  infer  (1)  that  if  the 
defendant  ordered  the  products  set  forth  in  the  Indictment, 
that  this  constituted  a  promise  that  defendant  intended  to 
pay  for  same,  and  (2)  another  inference  based  on  that  in- 
ference that  the  defendant  feloniously  had  no  intention  of 
paying  for  the  products  ordered.  You,  of  course,  cannot 
build  an  inference  on  an  inference.  Under  the  evidence,  in 
order  to  sustain  the  verdicts,  this  Court  would  have  to  base 
presumption  on  presumption,  or,  in  other  w^ords,  inference 
on  inference. 

On  pages  12  and  13  of  Appellee's  Brief,  Appellee  set  forth 
a  list  of  five  so-called  "false  pretenses  or  false  representa- 
tions", which  it  says  runs  through  all  Counts  of  the  In- 
dictment. These  are  not  backed  up  by  the  record,  and  if 
they  w^ere  so  backed  up,  they  do  not  constitute  the  false 
and  fraudulent  pretenses,  representations  and  promises 
set  forth  in  the  Indictment  (4).  A  casual  reading  of  these 
alleged  false  pretenses  or  false  representations  will  show 
that  they  are  not  either  charged  in  the  Indictment,  or  if 
charged,  there  is  no  evidence  to  support  them.  The  w^riter 
cannot  put  his  finger  on  any  testimony  to  support  the  claim 
that  Hoffman  said  he  would  make  payment  on  account  pur- 
suant to  the  custom  of  the  trade;  he  does  recall  that  one 
of  the  witnesses  testified  as  to  what  the  custom  of  the  trade 
was,  but  not  that  the  defendant  discussed  any  such  matter. 
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We  again  respectfully  submit  that  the  Government  has 
substantially  failed  to  prove  the  scheme;  i.e.,  false  and 
fraudulent  pretenses,  representations  and  promises  at- 
tempted to  be  alleged  in  the  Indictment. 

We  fully  realize  that  this  Court  will  not  weigh  the  evi- 
dence, and  that  if  there  is  any  substantial  evidence  to 
support  any  Count  in  the  Indictment,  that  it  will  affirm, 
but  we  again  earnestly  insist  that  for  the  reasons  stated, 
no  County  in  the  Indictment  has  been  proven  by  substantial 
evidence. 

As  stated  in  the  cases,  a  defendant  in  a  criminal  case  is 
entitled  to  be  tried  on  the  charges  brought  against  him, 
and  when  the  pretenses  or  representations  or  promises 
which  execute  the  deception  are  fraudulent  and  false,  they 
become  the  scheme  or  artifice  which  the  statute  denounces. 
In  this  case,  such  constitutes  the  scheme.  There  never  has 
been  any  claim  by  us  that  the  defendant  did  not  receive  the 
products  ordered,  except  in  one  instance  where  the  Appellee 
showed  that  a  carload  of  peas  was  stopped  in  transit.  The 
fact  that  the  defendant  received  the  goods  and  did  not 
fully  pay  for  same  does  not  prove  that  defendant  made  the 
false  and  fraudulent  pretenses,  representations  and  prom- 
ises charged  in  the  Indictment. 

In  passing,  it  might  be  well  to  call  this  Honorable  Court's 
attention  to  the  testimony  of  one  John  E.  Doyle  called  by 
Appellee  in  support  of  its  case.  Doyle's  testimony  is  brieflyj 
referred  to  on  pages  6  and  12  of  Appellee's  Brief.  It  also 
appears  in  the  printed  Transcript  of  Record  on  pages  200 
to  214  inclusive.  Doyle's  testimony  as  a  whole  is  a  sample 
of  some  of  the  evidence  adduced  by  Appellee  and  upon 
which  the  defendant  was  convicted. 

Doyle  testified  that  he  overheard  certain  telephone  con 
versations  bv  the  defendant  with  others.  He  does  not  name 
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any  of  tlie  i^ersons  called,  and  in  not  one  of  the  conversa- 
tions is  it  shown  that  the  defendant  made  any  of  the  repre- 
sentations, pretenses  or  promises  charged  in  the  Indictment. 
To  say  Doyle  was  mistaken  in  what  he  did  testify  to  would 
be  mildly  putting  it.  He  testified  in  substance  as  follows: 
''My  name  is  John  E.  Doyle  and  I  presently  am  living 
at  3525  E.  Belleview,  Tucson,  Arizona.  I  recognize  the 
name  of  Ben  B.  Hoffman  and  Benjamin  B.  Hoffman 
Wholesale  Grocers  as  a  broker  (200).  I  see  Mr.  Hoff- 
man in  this  court  room.  He  is  that  baldheaded  fellow 
right  back  of  you,  w^earing  a  brown  coat.  I  worked  for 
Mr.  Hoffman  for  a  week  at  between  1602  and  1606  S. 
4tli  Ave.,  Tucson.  At  that  time  I  lived  right  across  the 
street  from  that  address,  and  lived  there  for  about  3 
years.  Of  my  own  knowledge  Hoffman  operated  there 
close  to  a  year  (201).  The  date  of  the  business  operated 
across  from  me  w^as  around  in  June  somewhere  in  the 
year  1954.  I  am  sure  it  was  1954  when  I  worked  for 
Ben  about  a  w^eek.  My  working  hours  were  from  8:00 
in  the  morning  to  4:00  in  the  afternoon.  During  the 
time  I  worked  for  Mr.  Hoffman  he  was  at  the  office  in 
the  morning — w^ent  home  for  lunch — came  right  back 
and  was  there  most  of  the  day.  I  observed  his  business 
operation  (202).  He  had  no  files  nor  books  of  record 
in  the  office,  and  his  only  employees  were  me  and  him, 
and  his  wife  came  in  once  in  a  while  (203). 

Q.  AVhat  was  the  character  of  Mr.  Hoffman's  busi- 
ness ?  What  did  he  do  to  get  business  ? 

A.  Well,  he  would  come  in  in  the  morning  with  a 
list  his  wife  give  him.  She  come  down  and  handed  him 
the  list,  and  he  would  call  up  these,  the  long  distance 
operator,  and  he  would  give  them  a  list  of  people  that 
he  wanted  to  call,  give  him  four,  five,  six  or  seven  of 
them.  And  then  she  would  put  in  the  calls,  and  they 
called  him,  and  he  would  order  the  stuff,  whatever  he 
had  on  the  list. 
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Q.  Now,  on  these  particular  calls,  were  those  pre- 
paid (201)  calls,  or  were  they  collect  calls! 

A.     The  other  party  paid  for  them. 

Q.     In  other  words,  it  was  a  collect  call  I 

A.     No,  it  Avas  not  collect. 

Mr.  Whitney:  Your  Honor,  I  object.  May  we  ask  a 
question  on  voir  dire? 

The  Court :     You  can  cross-examine. 

Q.  (By  Mr.  Eubank) :  Now,  could  you  approximate 
the  number  of  these  calls  you  overheard  while  you  were 
in  the  office  ? 

A.     Yes,  I  got  a  list  here.  Is  it  all  right  to  look? 

Q.  Not  right  at  the  moment.  I  am  asking  for  an 
approximate  number,  if  you  can  give  one. 

A.  I  don't  know  how  many  he  had.  I  got  it  right 
down  here,  sir.  That  is  some  of  his  paper  there,  too. 

Q.  On  these  collect  calls  they  made,  were  they  quite 
numerous  in  a  day's  time  f 

A.     Yes. 

Q.  Now,  you  say  that  you  overheard  collect  calls. 
Do  you  recall  the  character  of  the  conversation? 

A.     Well,  I  will  just  tell  you  how  he  used  to  say  it, 
Mike,  and  I  won't  give  you  the  names,  and  them,  be 
cause  I  can't  remember  the  names. 

He  called  and  said,  'Hello,  is  this  Mr.  Jones?'  'Yes.' 
'How  are  you,  this  is  Ben  Hoffman,  the  broker,  in| 
(202)  Tucson,  Arizona,  South  4th  Avenue.' 

'How  is  business?'  That  is  the  way  he  started  out. 

Then  he  would  ask  them  what  the  article,  the  price 
it  was,  whatever  he  wanted,  and  asked  him  the  siz 
of  the  cans  and  all  that,  then  he  wanted  to  know  i 
he  could  get  a  truckload,  and  he  would  want  the  truck- 
load.  And  he  said,  'Don't  forget  to  put  some  samples 
in  for  the  boys.' 

Q.  Now,  were  there  any  salesmen  hired  by  Mr.  Hoff- 
man while  you  were  there  ? 

A.     No.' 

Q.     Did  you  see  any  salesmen  come  into  the  office? 


I 


dj 


11 

A.     Xo.  Xo])c)dy  come  in. 

Q.  Now,  on  these  phone  calls  that  you  say  you  wrote 
down  a  nienioranduni  on. 

Mr.  Whitney:  Did  he  say  he  wrote  a  memorandum, 
on  it! 

Mr.  Eubank :     Yes. 

Q.  (By  ]\Ir.  Eubank)  :  Do  you  have  that  memo- 
randum with  you  ? 

A.     Yes. 

Q.  Can  you  of  your  own,  of  your  own  independent 
recollection  recall  those  calls,  or  do  you  have  to  refer 
to  that? 

A.  I  got  to  refer  to  this  here.  That  is  wiiat  I  wrote 
right  in  his  office  there,  and  I  kept  it.  That  is  the  same 
paper  I  kept. 

Q.  That  is,  referring  to  this,  you  can  testify  as  to 
(203)  wiiat  his  calls  ^vere  1 

A.  Sure.  Sure.  I  ain't  going  to  lie  against  the  man. 
I'm  telling  the  truth. 

Mr.  Eubank :  I  ask  that  this  be  marked  as  plaintiff's 
Exhibit  28  for  identification. 

The  Clerk:  Government's  Exhibit  28  for  identifica- 
tion. 

Q.  (By  ^[r.  Eubank) :  I  show  you  Government's  Ex- 
hibit 28  for  identification,  and  ask  you  if  this  is  the  list 
you  were  describing! 

A.    Yes. 

Q.  And  do  you  relate  this  list  with  any  particular 
day?  Any  day  of  your  employment  ? 

A.     Every  day,  yes,  added  to  it. 

Q.  Does  this  list  include  all  the  calls,  or  just  a  few 
calls  you  overheard? 

A.     This  is  the  main  calls  that  I  remembered. 

Mr.  Whitney:  Your  Honor,  I  ask  that  this  be  ad- 
mitted in  evidence  not  for  the  purpose  of  refreshing  his 
recollection,  (204)  but  as  the  evidence  he  w^ould  give. 

The  Court:  He  can  use  that  to  refresh  his  recol- 
lection. 
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Mr.  Whitney :     For  what  purpose  I 

Mr.  Eubank :     For  refreshing  his  memory. 

Mr.  Whitney :  If  he  is  refreshing  memory,  then  you 
don't  put  it  in.  It  is  either  recorded  recollection,  or 
nothing  else. 

Q.  (By  Mr.  Eubank) :  Using  that  list,  can  you 
then  testify  of  your  own  recollection? 

A.     Yes. 

Q.  Can  you  tell  us  the  nature  of  the  telephone  calls 
that  were  made  that  you  listed  there,  by  Ben  Hoffman  ? 

A.     He  ordered  pickles. 

A.  A  whole  truckload  of  pickles."  (Emphasis  sup- 
plied.) 

At  this  point  we  call  the  Court's  attention  that  one  of  the 
items  ordered  by  Hoffman,  according  to  Doyle,  was  pickles 
and  that  the  year  was  1954,  whereas  the  only  pickle  deall 
we  have  any  evidence  of  is  in  May,  1953.  (See  testimony 
of  Brice,  jjrinted  Transcript  of  Record,  page  124.) 

Continuing,  Doyle  testified  that  beside  ordering  pickles 
he  ordered  canned  peaches,  brooms,  peas  and  rice. 

There  does  not  happen  to  be  any  testimony  with  refer 
ence  to  rice,  peaches  or  brooms,  and  the  pea  deal  with 
R.  0.  Kelley  Company  hapi:)ened  in  August,  1953.  (See  testi- 
mony of  R.  0.  Kelley  printed  Transcript  of  Record  page 
219.) 

Doyle  further  testified  that  while  he  was  working  for  the 
defendant's  establishment,  the  shipments  were  not  received 
at  the  establishment,  but  were  sent  down  to  a  Tucson  ware- 
house ;  that  there  was  a  storage  facility  in  conjunction  with 
the  office  where  samples  were  kept  (208). 

On  cross-examination,  Doyle  testified  that  he  worked  six 
days  for  Hoffman  (209)  and  that  the  list  he  took  down  in 
1954  and  had  in  his  possession  was  kept  by  him  all  of  the 
time  (210).  He  testified  that  the  articles  in  the  list  were  not 
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l)ut  down  on  the  same  day,  and  some  of  them  were  written 
with  a  fountain  pen  and  some  with  i)encil,  that  it  was  all 
done  in  the  month  of  June,  1954  at  the  time  he  worked  for 
defendant  (211). 

"Q.  (By  Mr.  La  Prade) :  ^Mr.  Doyle,  do  you  have  any 
record  of  the  exact  day  that  these  phone  calls  were 
made  you  have  testified  about  ? 

A.  No.  When  I  first  w^ent  to  w^ork  for  him  that 
morning,  he  started  in  on  that  telephone,  and  he  never 
let  up  until  four  o'clock. 

Q.  When  w^as  it  you  made  these  notations,  right 
after  he  made  the  phone  calls,  or  Avhile  he  was  making 
them? 

A.  While  he  Avas  making  the  phone  calls,  I  w-ould  go 
back  and  w^rite  it  do^vn. 

Q.     Where  f  Right  in  back  of  the  office  ! 

A.     Yes,  right  in  back  of  the  office. 

Q.     Did  you  listen  in  on  his  conversations  ? 

A.    Yes. 

Q.     Could  you  tell  who  he  was  talking  to  ? 

A.  Well,  I  didn't  put  them  doAvn,  but  them  w^ere 
the  people  he  called,  that  represents  that  product  there. 

Q.  How  does  it  happen  you  w^rote  dow^n  these  dif- 
ferent items  of  pickles,  peaches,  rice,  percolators,  suit- 
cases, and  so  forth,  without  waiting  dowm  where  he 
Avas  talking  to?  Was  there  any  reason  why  you  put 
down  the  items,  rather  than  w^here  he  was  talking  to! 

A.  Some  of  them  I  remember  where  he  called.  I 
remember  w^here  it  w^as,  like  that  percolator  w^as  Los 
Angeles  Coffee  Urn,  was  the  name  of  the  company 
(212). 

Q.  ]\lr.  Doyle,  do  you  make  it  a  habit  to  write  down 
portions  of  your  employers'  conversations  w^hen  you 
are  listening  to  conversations? 

A.  Sometimes  I  do  it.  Conductors,  and  so  forth, 
when  I  am  on  the  road,  keep  a  book.  If  you  are  going 
to  be  a  good  railroad  man  you  got  to  do  it. 

Q.  CouldnH  this  possibly  he  a  rj racer y  list  of  your 
►        own,  Mr.  Doyle? 
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A.  Not  mine.  Maybe  the  ivife's  hut  not  mine.  I 
ain't  got  no  grocery  list. 

Q.  Are  you  positive  about  all  of  your  testimony, 
Mr.  Doyle f  A.     What! 

Q.  Are  you  positive  about  all  of  the  testimony  you 
have  given!  A.     On  them  there! 

Q.     There  is  no  question  about  when  it  was ! 

A.     No  question  about  it  at  all. 

Mr.  LaPrade :     That  is  all. 

The  Witness:     I  ain't  lying.  You  think  I',  a  liar! 

Mr.  Eubank:  No  further  questions."  (Emphasis 
supplied.) 

Doyle's  testimony  we  believe  to  be  innocuous  in  view  of 
the  charges  made  against  defendant.  It  is  in  about  the  same 
category  as  the  testimony  of  one  Brandt  given  in  GreenA 
haum  V.  United  States,  80  F.2d  113, 123  wherein  it  was  said 
in  effect  that  Brandt's  testimony  was  much  shaken  in  other 
regards,  and  that  the  court  cannot  hold  that  a  jury  would] 
convict  on  his  evidence. 

RE  SPECIFICATION  OF  ERROR  NO.  4 

(Pages  40  and  41  of  Appellee's  Opening  Brief) 

The  Appellee  says  that  to  rely  on  the  statement  by  the 

Court  that  "if  they  don't  prove  their  case,  I  will  direct  the 

verdict"  as  a  point  of  error  is  ludicrous.  Says  the  Appellee 

in  its  brief : 

"The  statement,  as  Mr.  Whitney  knows,  w^as  directed 
at  the  Appellee,  and  means  what  it  says,  that  if  the 
prosecution  fails  in  its  proof,  the  Court  will  direct  d 
verdict  in  favor  of  Defendant. 
Any  prosecutor  that  has  tried  a  case  before  Judge 
Ling  hnoivs  fidl  well  the  meaning  of  his  statement. 
Many  has  been  the  case,  tvith  a  half  proven  element 
that  has  been  terminated  by  a  directed  verdict  when 
the  Government  rested  its  case.  *  *  * 
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If  any  prejudice  did  result  to  the  Defendant  from  this 
statement  at  page  40,  Transcript  of  Record,  it  most 
certainly  would  not  have  affected  the  next  day's  pro- 
ceedings and  most  certainly  would  not  have  affected 
the  entire  Transcript  of  Record  thereafter."  (Empha- 
sis supplied.) 

The  writer  feels  confident  that  under  the  Government's 
own  statement  in  this  regard,  that  Specification  of  Error 
No.  4  is  not  only  meritorious,  but  demonstrates  that  the 
jury  may  well  have  thought,  in  the  posture  of  this  case, 
that  if  the  Court  did  not  direct  a  verdict,  the  defendant 
must  be  guilty  on  all  the  Counts,  at  least  that  was  the  jury's 
verdict.  The  Government  fails  to  cite  one  single  authority 
that  holds  that  such  a  statement  by  the  court  in  the  trial 
of  a  case  is  not  an  error  of  a  prejudicial  nature. 

CONCLUSION 

By  this  reply  brief  we  are  not  in  any  way  waiving  other 
errors  specified  in  our  opening  brief.  We  are  simply  attempt- 
ing to  buttress  our  argument  made  in  the  opening  brief  on 
the  sufficiency  of  the  evidence  to  sustain  the  verdicts,  and 
on  the  Court's  improper  remark  in  overruling  an  objection 
to  evidence  made  by  defendant's  counsel. 

We  again  respectfully  submit  that  if  it  should  be  held 
that  the  indictment  in  this  case  is  valid,  that  this  Honorable 
Court  reverse  w^th  instructions  to  the  Court  below^  to  acquit 
the  defendant  on  each  and  every  Count  of  the  Indictment 
upon  which  he  w^as  convicted;  that  in  all  events  this  case 
should  be  reversed  on  account  of  other  specified  errors. 

Respectfully  submitted, 

■  Louis  B.  Whttnf.y 

Lori<:tta  Whitney 
Paul  W.  La  Prade 

810  Luhrs  Tower 
Phoenix,  Arizona 
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United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


United  States  of  America, 

Appellant, 
vs. 
David  Diamond,  etc.,  and  Freeda  Diamond,  etc.. 

Appellees. 


APPELLANT'S  OPENING  BRIEF. 


Jurisdiction. 

Appellant,  plaintiff  in  the  court  below,  brought  actions 
in  the  District  Court  against  each  of  the  appellees,  seeking 
to  set  aside  the  orders  admitting  them  to  citizenship  and 
to  cancel  their  certificates  of  naturalization  [R.  3-19].* 
After  trial  was  completed  and  the  causes  taken  under  sub- 
mission [R.  421],  the  Trial  Court  dismissed  the  actions 
against  appellees  [R.  39]  for  lack  of  jurisdiction  [R.  37]; 
since  no  ''affidavit  showing  good  cause"  was  filed  with  or 
prior  to  the  institution  of  these  actions"  [R.  36].  It  is 
the  position  of  appellant  that  the  court  below  erred  in 
dismissing  these  actions,  and  that  the  District  Court  had 
jurisdiction  to  decide  the  actions  against  appellees  on  their 
merits. 


^"R."  refers  to  printed  Transcript  of  Record. 


— 2— 

Since  the  order  of  the  District  Court  [R.  39]  was  a 
final  decision,  this  Court  has  jurisdiction  of  an  appeal 
from  that  decision  pursuant  to  28  U.  S.  C,  Section  1291. 

Statement  of  the  Case. 

On  November  1,  1954,  appellant  filed  complaints  in  the 
District  Court  against  each  of  the  appellees,  seeking  to 
set  aside  the  orders  admitting  them  to  citizenship  and  to 
cancel  their  certificates  of  naturalization  [R.  3-19]. 
Affidavits  showing  good  cause  were  not  filed  with  the 
complaints;  however,  such  affidavits  were  in  possession  of 
the  United  States  Attorney  at  the  time  the  actions  were 
instituted  [Exs.  1  and  16;  R.  124-125]. 

On  March  1,  1955  and  March  25,  1955,  appellees  David 
Diamond  and  Freeda  Diamond  moved  respectively  to  dis- 
miss appellant's  actions  on  the  ground,  inter  alia,  that  the 
Court  did  not  have  jurisdiction  over  the  actions  in  that 
the  complaints  were  not  supported  by  affidavits  showing 
good  cause  [R.  20,  22].  The  District  Court  denied  the 
motions  of  appellees  David  Diamond  and  Freeda  Diamond 
on  March  21,  1955  and  May  31,  1955,  respectively  [R.  21, 
23],  relying  upon  the  decision  of  this  Court  in  Schzmnn  v. 
United  States,  112  F.  2d  74,  75-76  (CCA.  9,  1940), 
affirmed  311  U.  S.  616  [R.  36].  After  answers  were 
filed  by  appellees  [R.  23-30],  the  Court  ordered  the  causes 
consolidated  for  trial  [R.  35]. 

Trial  commenced  on  February  28,  1956  [R.  43].  On 
the  opening  day  of  trial,  affidavits  showing  good  cause 
relating  to  both  appellees  were  offered  and  received  in 
evidence  [R.  123-127,  Exs.  1  and  16].  At  the  same  time 
counsel  for  appellant  offered  to  testify  that  when  the 
complaints  were  filed,  the  affidavits  were  in  possession  of 
the  office  of  the  United   States  Attorney.     Counsel   for 
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each  of  the  appellees,  however,  stipulated  that  counsel  for 
appellant  would  so  testify  [R.  124-125].  These  affidavits 
had  been  shown  to  counsel  for  appellee  Freeda  Diamond 
at  a  pre-trial  conference  and  said  counsel  had  been  in- 
formed that  they  were  to  be  introduced  at  trial  as  to  both 
appellees  [R.  125,  126].  On  February  29,  1956,  a  copy 
of  the  affidavits  was  served  on  counsel  for  each  of  the 
appellees  [R.  238-239].  Trial  proceeded,  during  which 
appellant  offered  the  testimony  of  nine  witnesses:  four 
naturalization  examiners  [R.  45-172]  ;  three  former  mem- 
bers of  the  Communist  Party  [R.  173-385],  one  hand- 
writing expert  [R.  385-392],  and  one  fingerprint  expert 
[R.  394-396]  ;  and  forty-three  exhibits  were  received  in 
evidence  on  behalf  of  appellant  [Exs.  1  through  29 
and  31  through  44].  On  March  2,  1956,  the  trial  was 
continued  in  order  to  allow  counsel  for  appellees  an  oppor- 
tunity to  prepare  for  further  cross-examination  of  certain 
of  appellant's  witnesses  [R.  415-416,  418]. 

On  May  4,  1956,  when  trial  recommenced  [R.  419], 
appellees  waived  further  cross-examination  of  appellant's 
witnesses,  and  rested  their  cases  [R.  419].  The  Court 
took  the  causes  under  submission  [R.  421]  and  gave  each 
of  the  parties  30  days  to  file  briefs  on  the  effect  of  the 
decision  of  the  Supreme  Court  in  United  States  z'.  Ziicca, 
351  U.  S.  91,  which  had  been  rendered  on  April  30,  1956 
[R.  421]. 

On  July  27,  1956,  the  Court  entered  its  Order  dismiss- 
ing appellant's  actions  without  prejudice  [R.  39].  The 
present  appeals  are  being  taken  from  the  District  Court's 
Order  of  Dismissal. 


Statement  of  Points. 

The  following  statement  of  points  applies  to  each  of  the 
appeals : 

(1)  The  District  Court  erred  in  dismissing  appellant's 
action  to  revoke  and  set  aside  the  Order  admitting  appel- 
lee to  citizenship  and  to  cancel  his/her  Certificate  of 
Naturalization. 

(2)  The  District  Court  erred  in  holding  that  appellant's 
failure  to  file  an  affidavit  pursuant  to  Section  340(a)  of 
the  Immigration  and  Nationality  Act  at  the  time  the  action 
was  instituted  was  jurisdictional. 

(3)  The  District  Court  erred  in  refusing  to  recognize 
the  Affidavit  filed  by  appellant  during  trial  as  a  sufficient 
compliance  with  Section  340(a)  of  the  Immigration  and 
Nationality  Act. 

(4)  The  District  Court  erred  in  refusing  to  recognize 
the  evidence  adduced  by  appellant  during  trial  as  a  cure 
of  any  defect  which  may  have  arisen  by  reason  of  appel- 
lant's failure  to  file  an  Affidavit  at  the  time  the  action 
was  instituted. 

(5)  The  District  Court  erred  in  refusing  to  adjudicate 
the  action  upon  its  merits,  since  the  entire  trial  had  been 
completed  and  the  cause  taken  under  submission. 

Questions  Presented. 

1.  Was  the  omission  of  appellant  to  file  with  the 
complaints  affidavits  showing  good  cause,  which  were  then 
in  possession  of  the  United  States  Attorney,  a  jurisdic- 
tional defect  so  as  to  require  dismissal  of  the  appellant's 
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actions   after   trial   was   completed   and   the   causes   taken 
under  submission  ? 

2.  Was  the  defect,  if  any,  arising  from  appellant's 
omission  to  file  affidavits  showing  good  cause  with  the 
complaints  thereafter  cured? 

3.  Did  the  District  Court  err  in  dismissing  appellant's 
actions  since  appellees  were  in  no  way  prejudiced  by  the 
initial  omission  of  appellant  to  file  affidavits  showing  good 
cause  ? 

Statutes  Involved. 

Section  340(a)  of  the  Immigration  and  Nationality 
Act,  66  Stat.  260,  8  U.  S.  C.  A.  §1451  (a),  provides  in 
part: 

''Sec.  340(a).  It  shall  be  the  duty  of  the  United 
States  district  attorneys  for  the  respective  districts, 
upon  affidavit  showing  good  cause  therefore,  to  insti- 
tute proceedings  in  any  court  specified  in  subsection 
(a)  of  section  310  of  this  title  in  the  judicial  district 
in  which  the  naturalized  citizen  may  reside  at  the  time 
of  bringing  suit,  for  the  purpose  of  revoking  and  set- 
ting aside  the  order  admitting  such  person  to  citizen- 
ship and  canceling  the  certificate  of  naturalization  on 
the  ground  that  such  order  and  certificate  of  naturali- 
zation were  procured  by  concealment  of  a  material 
fact  or  by  willful  misrepresentation,  and  such  revoca- 
tion and  setting  aside  of  the  order  admitting  such 
person  to  citizenship  and  such  canceling  of  certificate 
of  naturalization  shall  be  effective  as  of  the  original 
date  of  the  order  and  certificate,  respectively:    "   *    *" 


Summary  of  Argument. 

The  filing  of  the  affidavit  required  by  Section  340(a) 
of  the  Immigration  and  Nationality  Act  is  procedural, 
rather  than  jurisdictional;  and  the  fact  that  it  is  not  filed 
when  the  original  complaint  is  filed  does  not  render  the 
proceedings  void  ab  initio  as  the  Court  below  seemed  im- 
pelled by  the  decision  in  United  States  v.  Zucca,  351  U.  S. 
91  (1956),  to  hold.  Appellant's  position  is  in  accord  with 
the  language  of  the  majority  in  Ziicca,  and  with  the  de- 
cisions of  most  of  the  district  courts  that  have  considered 
the  question.  Moreover,  the  procedural  nature  of  the 
requirement  that  the  affidavit  be  pled  is  more  clearly  de- 
lineated in  the  instant  cases  than  in  Zucca.  The  Zucca 
decision  does  not  indicate  that  an  affidavit  showing  good 
cause  was  even  in  existence;  whereas  in  the  cases  at  bar 
affidavits  as  to  both  appellees  were  in  possession  of  the 
United  States  Attorney  when  the  complaints  were   filed. 

Whether  the  filing  requirement  be  deemed  procedural  or 
jurisdictional,  initial  noncompliance  by  appellant  was  cured 
through  receipt  in  evidence  of  the  affidavits  and  through 
evidence  produced  by  appellant  during  trial,  which  not 
only  show^ed  good  cause  for  instituting  the  actions,  but 
established  the  allegations  of  the  complaints  by  clear,  con- 
vincing, and  unequivocal  evidence.  Thus,  appellees  were 
in  no  way  prejudiced  by  the  fact  that  the  affidavits  were 
not  filed  originally,  and  the  defect  resulting,  if  any,  was 
harmless.  Appellees  are  not  innocent  persons  whose  repu- 
tation has  been  tarnished  by  unfound  litigation.  The 
Government  was  fully  warranted  in  bringing  denaturaliza- 
tion suits  against  them.  J 
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ARGUMENT. 

r. 

The  Omission  of  Appellant  to  File  With  the  Com- 
plaints Affidavits  Showing  Good  Cause,  Which 
Were  Then  in  Possession  of  the  United  States 
Attorney,  Was  Not  a  Jurisdictional  Defect  so  as 
to  Require  Dismissal  of  Appellant's  Actions. 

The  District  Court  apparently  interpreted  the  Supreme 
Court's  decision  in  United  States  v.  Ziicca,  351  U.  S.  91 
(1956),  to  mean  that  any  suit  for  denaturalization  in- 
stituted without  an  affidavit  showing  good  cause  having 
been  filed  before  or  at  the  time  the  complaints  are  filed, 
is  void  ah  initio,  and  is  required  to  be  dismissed.  In  its 
Memorandum  Opinion,  the  Court  below  stated   [R.  37]  : 

"*  *  *  it  is  my  view^  that  the  language  of  the 
Supreme  Court  in  effect  makes  the  filing  of  such 
affidavits  jurisdictional  to  the  maintenance  of  de- 
naturalization proceedings.  Any  action  instituted 
without  the  filing  of  an  affidavit  is  premature  and 
circumvents  the  provisions  of  said  Section  340/' 
(Emphasis  added.) 

This  extreme  position  would  not  seem  to  be  justified, 
either  by  the  language  of  the  majority  in  Zucca,  or  by 
the  facts  of  the  instant  appeals.  As  the  court  below  noted 
[R.  37],  the  Supreme  Court  studiously  avoided  char- 
acterizing the  affidavit  requirement  as  jurisdictional —  pur- 
posefully, appellant  submits.  Had  the  Supreme  Court 
deemed  the  filing  of  the  affidavit  jurisdictional,  it  would 
have  been  impelled  to  so  state,  due  to  the  impact  such  a 
decision  would  have  on  pending  cases.^ 


^The  Supreme  Court  was  undoubtedly  aware  of  other  decisions 
involving  the  affidavit  question :  See,  for  example.  United  States 
V.  Candela,  131  F.  Supp.  249  (S.D.  N.Y.  Oct.  14,  1954). 
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On  the  other  hand,  repeated  references  by  the  majority 
to  "prerequisite  to  maintenance  of"  an  action  and  use  of 
the  word  "procedural,"  appellant  believes,  were  words  of 
art  designed  to  forestall  an  argument  that  filing  of  the 
affidavit  was  jurisdictional  and  to  convey  the  view  that 
an  omission  to  file  is  merely  a  procedural  defect  which 
may  be  cured  or  waived.  This  construction  seems  particu- 
larly justified  in  view  of  the  fact  that  the  sentence  em- 
bodying the  Court's  ultimate  conclusion  speaks  of  the  re- 
quirement   as    "procedural."      The    Supreme    Court    said 

(351  U.  S.  at  p.  99): 

i^jjc     ^     ^     ^g  j[^qI^  ^^^^  ^]^^g  jg  ^j^g  QY\\y  Section 

under  which  a  United  States  Attorney  may  institute 
denaturahzation  proceedings,  and  that  the  affidavit 
showing  good  cause  is  a  procedural  prerequisite  to 
the  maintenance  of  proceedings  thereunder."  (Em- 
phasis added.) 

Moreover,  the  Zucca  decision  itself  indicates  that  the 
initial  failure  to  file  the  affidavit  is  not  ipso  facto  fatal. 
The  District  Court  in  Zucca  did  not  immediately  dismiss 
the  action,  but  ordered  "the  complaint  dismissed  unless 
the  Government  filed  an  affidavit  showing  good  cause 
within  60  days"^  (351  U.  S.  at  p.  91).  As  this  was  not 
done  the  action  was  dismissed  without  prejudice.  The 
apparent  approval  by  the  Supreme  Court  of  the  condi- 
tional dismissal  by  the  District  Court  is  persuasive  that 
the  Supreme  Court  did  not  regard  the  original  omission 
as  vitiating. 


^The  opinion  of  the  District  Court  indicates  that  the  period  al- 
lowed was  15  days,  rather  than  60  days.  See,  United  States  v. 
Zucca,  125  F.  Supp.  551,  at  page  557. 
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To  the  same  effect: 

United  States  v.  Candela,  131  F.  Supp.  249  (S.  D. 
N.  Y.,  Oct.  14,  1954) ; 

United  States  v.   Costcllo   (S.  D.  N.  Y.,  Dec.  9, 
1955 — opinion  not  reported). 

Subsequent  to  the  Zucca  decision,  District  Courts  have 
generally  adopted  the  view  that  omission  to  file  the  affida- 
vit when  the  original  complaint  is  filed  does  not  render 
the  proceedings  void  ah  initio.  In  United  States  v.  Cos- 
tello,  Civ.  79-309  (S.  D.  N.  Y.,  May  21,  1956— opinion 
not  reported),  the  original  complaint  was  filed  on  Octo- 
ber 22,  1952,  while  an  afffdavit  showing  good  cause  was 
not  filed  until  November  17,  1955.  Judge  Dimock,  in 
denying  Costello's  motion  to  dismiss,  declared: 

'The  question  is  thus  presented  whether  the  Su- 
preme Court  meant  that  filing  was  a  jurisdictional 
prerequisite  or  merely  a  procedural  prerequisite. 
R.  F.  C.  V.  Prudence  Group,  311  U.  S.  579.  I  can 
find  nothing  in  the  opinion  which  would  indicate  that 
the  Supreme  Court  regarded  the  requirement  as  juris- 
dictional. There  is  no  suggestion  that  a  denaturaliza- 
tion order  would  be  void  if  the  af^davit  had  not  been 
filed  with  the  complaint.  There  is  no  suggestion  that 
a  court  could  not,  upon  proper  terms,  permit  the  late 
filing  of  the  affidavit  in  a  pending  proceeding.  On 
the  other  hand,  in  five  places  in  the  opinion,  the 
word  'procedural'  is  applied  to  the  requirement." 

In  United  States  v.  Rocco  Pelligrino,  Civ.  92i-Z66  (S.  D. 
N.  Y.,  Oct.  11,  1956 — opinion  not  reported),  the  court 
granted  the  Government's  motion  to  amend  the  complaint 
to  include  the  affidavit,  late  filing  of  the  affidavit  was 
permitted  in   United  States  v.  James  K.   Yanoff  (S.   D. 
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Ohio,  July  31,  1956),  and  other  District  Courts  have 
denied  motions  to  dismiss  because  the  affidavit  was  not 
filed  with  the  original  complaint  (United  States  v.  Sam 
Adel,  Civ.  No.  17522  (S.  D.  CaHf.,  April  1,  1957— no 
opinion);  United  States  v.  Matles  (E.  D.  N.  Y.,  Aug. 
14,  1956 — no  opinion) ;  contra:  United  States  v.  Gaetano 
Lucchese,  Civil  No.  13052  (E.  D.  N.  Y.,  now  pending 
on  appeal  before  the  United  States  Court  of  Appeals  for 
the  Second  Circuit)). 

Moreover,  the  Zucca  decision  is  distinguishable  from 
the  present  appeals.  In  Zucca,  there  was  no  showing  that 
an  affidavit  showing  good  cause  was  even  in  existence  at 
the  time  the  complaint  for  denaturalization  was  filed.  Be- 
fore the  Supreme  Court  the  Government  apparently  took 
the  position  that  the  power  to  maintain  denaturahzation 
suits  was  found  in  the  general  duty  of  United  States 
Attorneys  to  prosecute  all  civil  actions  in  which  the  United 
States  was  concerned  and  that  an  affidavit  was  required 
only  when  the  proceeding  was  to  be  brought  on  the  com- 
plaint of  a  private  citizen  (see  351  U.  S.  at  p.  95).  In 
the  case  at  bar,  however,  affidavits  showing  good  cause 
were  in  possession  of  the  United  States  Attorney  at  the 
time  the  complaints  were  filed  [R.  124-125].  The  instant 
actions  were  not  instituted  by  the  United  States  Attorney 
upon  his  own  initiative,  but  upon  affidavits  showing  good 
cause. 
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The  Defect,  if  Any,  Arising  From  Appellant's  Omis- 
sion to  File  Affidavits  Showing  Good  Cause  With 
the  Complaints  Was  Thereafter  Cured. 

Procedural  defects,  or  even  in  some  cases  jurisdictional 

defects,  may  be  cured  by  subsequent  proceedings. 

Fujii  V.  Dulles,  224  F.  2d  906  (C.  A.  9,  1955)  ; 

Milleson  v.  United  States,  78  F.  2d  60  (C.  C.  A. 
8,  1935); 

Liquid  Veueer  Corporation  v.  Smuckler,  90  F.  2d 
196,  202  (C.  C.  A.  9,  1937); 

Third  Nat.  Bank  &  Trust  Co.  v.   United  States, 
53  F.  2d  599  (C.  C.  A.  6,  1931). 

In  Third  Nat.  Bank  &  Trust  Co.  v.  United  States, 
supra,  where  in  an  action  on  a  war  risk  policy  a  pre- 
liminary motion  had  been  made  to  compel  defendant  to 
produce  records  of  the  Veterans  Bureau,  the  Court  de- 
clared (p.  601): 

"*  *  *  We  conclude,  therefore,  that  plaintiff's 
motion  should  have  been  sustained,  and  the  defen- 
dant required  to  produce  the  record  for  inspection  by 
plaintiff's  counsel;  but  as  it  was  produced  at  the  trial 
and  there  is  nothing  to  show  that  the  failure  to  pro- 
duce it  earlier  residted  in  prejudice,  we  further  con- 
clude that  the  overruHng  of  the  motion  was  not  preju- 
dicial error."     (Emphasis  added.) 

And  in  Liquid  Veneer  Corporation  v.  Smucklcr,  supra, 
where  a  motion  to  dismiss  on  jurisdictional  grounds  had 
been  denied,  this  Court  said  (p.  202)  : 

"[3,  4]  If  error  was  committed  in  denying  de- 
fendant's  motin   to  dismiss  made  at  the  commence- 


—12— 

ment  of  the  trial,  or  the  denial  of  its  objection  to 
the  introduction  of  any  evidence,  this  was  cured  by 
the  amendment  to  the  complaint  during  the  course 
of  the  trial,  nor  was  there  error  in  permitting  the 
amendment.  No  substantial  right  was  prejudiced^" 
(Emphasis  added.) 

Again,  in  Fujii  v.  Dulles,  supra,  this  Court  permitted 
a  claimed  jurisdictional  defect  to  be  cured  by  supple- 
mental pleadings,  even  though  the  statute  under  which 
jurisdiction  was  invoked  had  been  repealed  at  the  time 
the  pleading  was  allowed. 

In  the  instant  cases  any  defect  arising  from  appellant's 
omission  to  file  affidavits  showing  good  cause  with  the 
complaints  was  cured  by  receipt  of  the  affidavits  in  evi- 
dence [R.  123-127,  Exs.  1  and  16],  and  by  evidence  pro- 
duced by  the  Government  during  trial.  The  Government 
offered  the  testimony  of  nine  witnesses:  four  naturaliza- 
tion examiners  [R.  45-172] ;  three  former  members  of 
the  Communist  Party  [R.  173-385],  one  handwriting  ex- 
pert [R.  385-392],  and  one  fingerprint  expert  [R.  394- 
396] ;  and  forty-three  exhibits  were  received  in  evidence 
on  behalf  of  appellant  [Exs.  1  through  29  and  31 
through  44].  This  evidence,  it  is  submitted,  not  only 
showed  good  cause  for  commencing  the  present  actions, 
but  established  the  allegations  of  the  complaints  by  clear, 
convincing  and  unequivocal  evidence. 

While  no  attempt  will  here  be  made  to  summarize  all 
of  the  evidence,  it  should  be  noted  that  the  First  Cause  of 
Action^  alleges  wilful  misrepresentation  and  concealment 


I 


^The  Second  Cause  of  Action  was  dismissed  as  to  appellee  David 
Diamond  [R.  22]  and  stricken  as  to  appellee  Freeda  Diamond  [R. 
23]. 


II 
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of  material  facts  concerning  matters  which  may  be  syn- 
thesized into  three  categories: 

1.  The  fact  that  appellees  had  used  and  had  been 
known  by  names  other  than  those  given  during  naturali- 
zation proceedings. 

2.  The  fact  that  appellees  were  at  the  time  of  their 
naturalization  and  had  been  prior  thereto  members  of  the 
Communist  Party. 

3.  The  fact  that  appellees'  intentions  and  state  of  mind 
were  different  from  those  represented  during  naturaliza- 
tion proceedings. 

It  IS  clear  that  appellee  David  Diamond  had  previously 
used  the  names  of  Abe  Slater  and  David  Thomson.  On 
January  16,  1932,  he  was  arrested  by  the  Police  Depart- 
ment, Long  Beach,  CaHfornia,  at  which  time  he  gave 
the  name  of  Abe  Slater  [Ex.  13].^  During  or  about  1933 
appellee  David  Diamond  executed  in  his  own  handwriting 
[R.  387]  a  Registration  Card  for  the  Communist  Party 
in  the  name  of  David  Thomson  [Ex.  9,  R.  201-204,  323- 
324].  He  was  also  known  by  witnesses  William  Ward 
Kimple  and  John  L.  Leech  to  have  used  the  name  David 
Thomson  as  a  Communist  Party  name  [R.  203,  322]. 

Yet  during  naturalization  proceedings  appellee  David 
Diamond  failed  to  disclose  his  prior  use  of  the  names 
David  Thomson  and  Abe  Slater,  notwithstanding  the 
many  opportunities  he  had  to  do  so.     On  documents  bear- 


^At  the  time  of  his  arrest  appellee  David  Diamond  was  fin^c^er- 
printed,  and  during  trial  a  fingerprint  expert  testified  that  the  finger- 
prints appearing  on  Ex.  13  were  the  same  as  those  appearing  on 
Ex.  12,  which  bears  the  signature  "David  Diamond".  The  latter 
signature  was  proved  by  the  testimony  of  a  handwriting  expert 
[R.  388]. 
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ing  his  signature^  and  requiring  him  to  give  any  other 
names  used,  he  gave  only  the  names  David  Diamond, 
Dave  Diamond,  and  David  Dumanus  [Ex.  3,  item  1; 
Ex.  4,  item  3,  p.  1,  and  item  (1),  p.  3;  Exs.  2  and  5, 
item  (1)].  While  being  questioned  under  oath  [R.  50] 
by  the  preliminary  naturalization  examiner  he  was  spe- 
cifically asked  to  give  any  name  he  had  used  at  any  time, 
and  he  still  failed  to  disclose  the  names  of  David  Thorn- 
son  and  Abe  Slater  [R.  52-55,  66-68].  And  again,  while 
being  examined  by  the  designated  naturalization  examiner 
he  swore  that  the  statements  he  had  previously  made  dur- 
ing naturalizaiton  proceedings  were  true  [R.  85]. 

It  is  equally  clear  that  appellee  Freeda  Diamond  had 
previously  used  the  name  of  Florence  Slater.*^  Two  Com- 
munist Party  membership  books  were  issued  to  her  in 
the  name  of  Florence  Slater  [Exs.  26  and  27]  and  she 
signed  a  receipt  for  one  of  these  books  [Ex.  28]  in  her 
own  handwriting  [R.  390-392].  Witness  Kimple  knew 
that  appellee  Freeda  Diamond  used  the  Communist  Party 
name  of  Florence  Slater  [R.  208-209].  Yet  she  failed  to 
disclose  during  naturalization  proceedings  her  prior  use 
of  the  name  Florence  Slater.  This  name  was  not  dis- 
closed on  various  naturalization  documents  bearing  her 


^The  authenticity  of  the  signatures  of  appellee  David  Diamond 
on  the  various  naturalization  documents  was  admitted  in  a  stipula- 
tion during  trial,  which  was  read  into  the  record  [R.  112-117]. 

^The  alleged  prior  use  of  the  names  Freida  Slater  and  Freda 
Slater  as  shown  in  the  original  complaint  [R.  15]  was  deleted  by 
stipulation  during  trial   [R.  118]. 
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signature®  and  requiring  her  to  disclose  all  names  she  had 
previously  used  [Ex.  18,  item  1;  Ex.  19,  item  (3),  p. 
1  and  item  (1),  p.  3;  Exs.  17  and  20,  item  (1)];  nor 
when  she  was  questioned  under  oath  concerning  prior 
names  by  the  preliminary  naturahzation  examiner  [R. 
152-155]. 

The  wilful  misrepresentation  and  concealment  by  ap- 
pellees of  the  fact  that  they  had  previously  used  other 
names  in  itself  established  good  cause  for  instituting  ac- 
tions against  them;  since  concealment  and  misrepresenta- 
tion of  a  fact  may  constitute  grounds  for  denaturaliza- 
tion, even  though  the  fact,  if  revealed  would  not  have  pre- 
vented naturalization  (United  States  v.  Montalhano,  236 
F.  2d  757,  759-760  (C.  A.  3,  1956);  Corrado  v.  United 
States,  227  F.  2d  780,  784  (C.  A.  6,  1955),  cert.  den. 
351  U.  S.  925;  and  note  United  States  v.  Marcus,  1  F. 
Supp.  29  (D.  N.  J.,  1932),  where  a  certificate  of  naturali- 
zation was  cancelled  upon  the  sole  ground  that  the  de- 
fendant had  falsely  stated  in  her  Petition  for  Naturaliza- 
tion that  she  was  single,  whereas  in  fact  she  was  married). 

However,  the  other  grounds  for  denaturalization  were 
equally  well  established  although  appellant  will  only  com- 
ment upon  the  evidence.  The  uncontradicted  and  unim- 
peached  testimony  of  three  witnesses,  buttressed  by  official 
documents  of  the  Communist  Party,  established  appellees' 
membership  and  activities  in  the  Communist   Party,  be- 


®The  signatures  of  appellee  Freeda  Diamond  on  naturalization 
documents  relating  to  her  were  admitted  in  her  Answer  to  Plaintiff's 
Request  for  Admissions  [R.  31-34]. 
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ginning  in  the  case  of  appellee  husband  as  early  as  1922 
[Exs.  8  and  9],  and  continuing  in  the  case  of  both  ap- 
pellees during  1944  [R.  369-383].'  Both  appellees  were 
asked  questions  by  naturalization  examiners  which  called 
for  a  revelation  of  their  membership  in  the  Communist 
Party  [R.  55-56,  Exs.  23,  24;  R.  100-107,  151];  yet  this 
membership  was  not  disclosed.  Their  long  continued  and 
active  participation  in  the  program  of  the  Communist 
Party  shows  that  they  had  embraced  the  principles  of 
Communism  and  were  not  attached  to  the  principles  of 
the  Constitution  of  the  United  States,^^  rendering  their 
oaths  of  allegiance  and  other  statements  relating  to  their 
state  of  mind  and  intentions  false. 

It  is  therefore  submitted  that  whether  filing  of  the  af- 
fidavit be  deemed  procedural  or  jurisdictional,  any  defect 
arising  from  the  initial  failure  of  the  Government  to  file 
affidavits  in  the  instant  cases  was  cured  when  on  March  2, 
1956  the  Government  rested  its  case  [R.  402]. 


^Both  the  court  and  opposing  counsel  were  apparently  well  satis- 
fied that  membership  in  the  Communist  Party  had  been  clearly  estab- 
lished.    Counsel  for  appellee  David  Diamond  stated  [R.  413]  : 

''Mr.  Brock:  There  is  enough  evidence  on  membership  that 
nothing  Mr.  Dooley  could  add  to  it  would  make  it  any  greater 
than  it  already  is.  He  knows  that,  we  know  it  and  the  court 
knows  it." 

^^As  Judge  Yankwich  pointed  out  in  United  States  v.  Title,  132 
F.  Supp.  185  (S.D.  Cal.,  1955)  at  page  196: 

"One  who  embraces  a  totalitarianism  which  extolls  the 
achievements  of  a  party  which  attained  its  end  by  violent  revo- 
lution and  civil  war  and  which  openly  and  avowedly  repudiates 
democracy  and  liberty  as  we  understand  them  cannot  be  said 
to  be  'attached  to  the  principles  of  the  Constitution  of  the 
United  States,  and  well  disposed  to  the  good  order  and  happi- 
ness of  the  United  States.'  " 


li 
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III. 
The  District  Court  Erred  in  Dismissing  Appellant's 
Actions  Since  Appellees  Were  in  No  Way  Preju- 
diced by  Appellant's  Initial  Omission  to  File  Af- 
fidavits Showing  Good  Cause. 

It  IS  well  established  that  errors  as  to  procedure  are 
harmless  unless  prejudice  results  (Carlisle  Packing  Co. 
V.  Sandanger,  259  U.  S.  255,  259-260  (1922);  West  v. 
Camden,  135  U.  S.  507,  521  (1890) ;  Lancaster  v.  Collins, 
115  U.  S.  222,  227  (1885);  Mobile  &  Montgomery  R. 
Co.  V.  Jurey,  111  U.  S.  584,  593  (1883);  Decatur  Bank 
V.  St.  Louis  Bank,  88  U.  S.  294,  301  (1874);  Nolander 
V.  Butte  Valley  Irr.  Dist.,  132  F.  2d  704,  706  (C.  C.  A. 
9,  1942) ;  Sacramento  Suburban  Fruit  Lands  Co.  v. 
Lindquist,  39  F.  2d  900  (C.  C.  A.  9,  1929),  cert.  den. 
282  U.  S.  853;  United  States  Casualty  Co.  v.  Drew,  5 
F.  2d  498  (C.  C.  A.  9,  1913);  5  C.  J.  S.,  Appeal  & 
Error,  §1680).  This  rule  is  equally  applicable  to  criminal 
cases  (Bowles  v.  United  States,  319  U.  S.  33  (1943)), 
even  though  a  statutory  provision  has  not  been  complied 
with  (Segurola  v.  United  States,  275  U.  S.  106,  109- 
110  (1927);  Seadlund  v.  United  States,  97  F.  2d  742 
(C.  C.  A.  7,  1938)). 

Appellees  were  in  no  way  prejudiced  through  the  origi- 
nal omission  of  the  Government  to  file  affidavits  showing 
good  cause.  These  affidavits  had  been  shown  to  counsel 
for  appellee  Freeda  Diamond  at  a  pre-trial  conference  and 
said  counsel  had  been  informed  that  they  were  to  be  in- 
troduced at  trial  as  to  both  appellees  [R.  125,  126].  On 
February  28,  1956,  the  opening  day  of  trial,  the  affidavits 
were  received  in  evidence  [R.  123-127],  and  the  next  day 
a  copy  was  served  upon  counsel  for  appellees  [R.  238- 
239].  During  trial,  not  only  was  good  cause  shown  for 
instituting  actions  for  denaturalization  against  appellees, 
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but  clear  and  convincing  evidence  was  produced  establish- 
ing the  allegations  of  the  complaints. 

The  basic  reason  advanced  by  the  Supreme  Court  for 
the  affidavit  requirement  was  to  prevent  a  citizen  from 
being  subjected  to  a  suit  for  denaturalization,  with  its 
"serious  consequences"  to  his  reputation  without  justi- 
fication (351  U.  S.  pp.  99-100).  In  the  instant  appeals 
appellees  are  not  innocent  persons  who  have  been  sub- 
jected to  unfounded  litigation.  Evidence  produced  at 
trial  clearly  established  that  the  Government  was  fully 
warranted  in  bringing  denaturalization  suits  against  them. 

Conclusion. 

Wherefore,  for  the  reasons  set  forth  above,  it  is  re- 
spectfully submitted  that  the  Order  of  the  District  Court 
should  be  reversed  and  the  causes  remanded,  with  direc- 
tions to  adjudicate  each  of  the  actions  against  appellees 
upon  its  merits. 

Respectfully  submitted, 

Laughlin  E.  Waters, 
United  States  Attorney, 

Richard  A.  Lavine, 

Assistant  U.  S,  Attorney, 
Chief  of  Civil  Division, 

James  R.  Dooley, 

Assistant  U,  S,  Attorney, 

Attorneys  for  Appellant, 
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Question  Presented. 

Whether  the  filing  of  affidavits  of  good  cause  during 
the  course  of  the  denaturalization  trial,  which  affidavits 
were  received  into  evidence  over  the  objections  of  defen- 
dants' counsel,  was  a  sufficient  compliance  with  Section 
340(a)  of  the  Immigration  and  Nationality  Act,  66  Stat. 
260,  8  U.  S.  C.  A.  1451(a)  which  requires  the  filing 
of  an  affidavit  of  good  cause  as  a  prerequisite  to  institu- 
tion of  denaturalization  proceedings. 
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Summary  of  Argument. 

Section  340(a)  of  the  Immigration  and  Nationality  Act 
provides  that  United  States  attorneys,  upon  affidavits 
showing  good  cause  therefor,  may  institute  proceedings 
for  denaturaHzation.  In  United  States  v.  Zucca,  351 
U.  S.  91  (1956),  the  Supreme  Court  held  that  the  plain 
meaning  of  this  statutory  requirement  was  that  the  filing 
of  the  affidavit  was  a  prerequisite  to  maintaining  a  de- 
naturalization suit.  In  the  instant  case  no  affidavit  of 
good  cause  was  filed  prior  to  trial,  but  appellant  offered 
into  evidence,  during  the  course  of  the  trial,  the  affidavits 
of  good  cause  which  allegedly  were  in  its  possession  at 
the  time  the  denaturalization  suits  were  instituted. 

The  Complaints  were  properly  dismissed  because  the 
statutory  requirement  was  not  met  and  rights  of  appellees 
were  prejudiced  because  they  had  no  opportunity  to  test 
the  sufficiency  of  the  affidavits,  and  because  they  were 
denied  full  opportunity  to  avail  themselves  of  pre-trial 
discovery  proceedings  based  upon  information  which  would 
have  been  disclosed  to  them  by  the  affidavits  of  good  cause. 
FiHng  of  the  affidavits  as  exhibits  after  commencement  of 
the  trial  did  not  satisfy  the  statutory  requirements  and 
did  not  mitigate  the  prejudice  to  appellees'  rights. 
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ARGUMENT. 

I. 

The  Omission  of  Appellant  to  File  With  the  Com- 
plaints Affidavits  Showing  Good  Cause  Rendered 
the  Complaints  Fatally  Defective. 

Section  340(a)  of  the  Immigration  and  Nationality 
Act,  66  Stat.  260,  8  U.  S.  C.  A.,  Section  1451(a),  pro- 
vides in  part: 

''It  shall  be  the  duty  of  the  United  States  district 
attorneys  for  the  respective  districts,  upon  affidavit 
showing  good  cause  therefor,  to  institute  proceedings 
in  any  court  specified  in  subsection  (a)  of  Section 
310  of  this  title    .     .     /' 

In  United  States  v.  Ziicca,  351  U.  S.  91,  at  page  94,  the 

Supreme  Court  said: 

"Were  we  obliged  to  rely  solely  on  the  wording  of 
the  statute,  we  would  have  no  difficulty  in  reaching 
the  conclusion  that  the  filing  of  the  affidavit  is  a 
prerequisite  to  maintaining  a  denaturaHzation  suit/' 

Again  at  page  95  of  the  Ziicca  case,  the  Court  said: 

"The  natural  meaning  of  the  language  used  in 
Sec.  340(a)  is  that  filing  of  the  affidavit  is  a  proce- 
dural prerequisite  to  maintenance  of  the  suit.'' 

At  page  99  of  the  Zucca  case  the  Court  said: 

'This  proceeding  was  concededly  brought  under 
Sec.  340(a).  We  hold  that  this  is  the  only  Section 
under  which  a  United  States  attorney  may  institute 
denaturalization  proceedings,  and  that  the  affidavit 
showing  good  cause  is  a  procedural  prerequisite  to 
the  maintenance  of  proceedings   thereunder." 


In  concluding  the  Zucca  decision  the  Court  said  at  page 
100: 

"We  believe  that,  not  only  in  some  cases  but  in  all 
cases,  the  District  Attorney  must,  as  a  prerequisite 
to  the  initiation  of  such  proceedings,  file  an  affidavit 
showing  good  cause/' 

In  view  of  the  clear  language  of  the  Statute  and  the 
even  clearer  language  of  the  Zucca  decision,  the  appellant 
now  contends  that  ''prerequisite  to  the  initiation  of  such 
proceedings"  means  "post-requisite"  to  the  initiation  of 
denaturalization  proceedings. 

The  affidavits  filed  in  the  instant  case  did  not  comply 
with  the  statutory  requirement ;  the  "prerequisite"  has  not 
been  met;  therefore,  whether  the  requirement  of  the  fiHng 
of  the  affidavits  be  considered  jurisdictional  or  procedural, 
the  complaints  were  properly  dismissed. 

II. 
Appellant's  Failure  to  Comply  With  Prerequisites  of 
Maintaining  the  Action  Could  Not  Be,  and  Was 
Not  Thereafter  Cured  or  Waived. 

Appellant  apparently  argues  that  since  the  requirement 
of  affidavits  showing  good  cause  are  procedural  and  not 
jurisdictional  the  requirement  could  be  waived,  or  the 
failure  to  file  an  affidavit  showing  good  cause  at  the 
commencement  of  the  action  could  later  be  cured.  This 
argument  implies  that  appellant  feels  that  the  complaints 
should  at  least  be  dismissed  conditionally — until  a  proper 
affidavit  is  filed  giving  appellees  sufficient  time  to  test  its 
sufficiency.     This,  however,  was  not  done  and,  therefore, 
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even  under  appellant's  own  reasoning  the  failure  to  file 
the  affidavit  was  not  at  any  time  cured.* 

It  may  also  be  said,  however,  that  appellees  at  no  time 
waived  their  rights  regarding  the  filing  of  an  affidavit 
showing  good  cause  and,  prior  to  trial,  moved  the  Court 
to  dismiss  the  complaints  on  the  ground  that  the  Court 
did  not  have  jurisdiction  over  the  actions  because  the 
complaints  were  not  supported  by  affidavits  showing  good 
cause  [R.  14,  22].  Further,  when  the  affidavits  showing 
good  cause  were  received  into  evidence,  it  was  over  the 
objections  of  defendants    [R.   123-127]. 

Appellees'  motion  to  strike  the  affidavits  [R.  239]  was 
never  ruled  upon  by  the  Court.  Clearly,  appellees  never 
waived  appellant's  failure  to  timely  file  the  affidavits. 

ni. 

Appellant's  Failure  to  File  Affidavits  at  the  Commence- 
ment of  the  Actions  Prejudiced  Rights  of  Appel- 
lees. 

"The  mere  filing  of  a  proceeding  for  denaturaliza- 
tion results  in  serious  consequences  to  a  defendant. 
Even  if  his  citizenship  is  not  cancelled,  his  reputation 
is  tarnished  and  his  standing  in  the  community  dam- 
aged. Congress  recognized  this  danger  and  pro- 
vided that  a  person,  once  admitted  to  American  citi- 


*The  District  Court  in  the  Zucca  case,  125  Fed.  Supp.  551, 
originally  ordered  ''the  complaint  dismissed  unless  the  Government 
filed  an  affidavit  showing  good  cause  within  60  days."  (351  U.  S. 
at  pp.  91,  92.)  The  affidavit  was  not  filed  and  the  complaint  was 
dismissed  unconditionally,  but  without  prejudice  to  the  Government 
to  file  a  new  action  properly.  It  was  the  order  of  the  district 
court  which  dismissed  the  complaint  unconditionally  but  without 
prejudice  that  was  affirmed  by  the  Supreme  Court.  (351  U.  S.  at 
p.  94.) 
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zenship,  should  not  be  subject  to  legal  proceedings  to 
defend  his  citizenship  without  a  preliminary  showing 
of  good  cause.  Such  a  safeguard  must  not  be  lightly 
regarded." 

United  States  v,  Zucca,  351  U.  S.  91,  99. 

"The  complaint,  under  modern  practice,  is  required 
merely  to  allege  ultimate  facts  while  the  affidavit  must 
set  forth  evidentiary  matters  showing  good  cause  for 
cancellation  of  citizenship.'' 

United  States  v.  Zucca,  351  U.  S.  91,  98. 

See  also: 

United  States  v.  Salomon,  231  Fed.  928  (C.  A.  5th, 

1916); 
United  States  v.  Richmond,  17  F.  2d  28  (C.  A. 
3rd,  1927). 

Not  only  did  Congress  intend  that  denaturalization  suits 
should  not  freely  be  instituted  without  a  preliminary  show- 
ing of  good  cause,  but  it  also  contemplated  that  defendants 
in  such  cases  should  have  the  right  to  test  the  sufficiency 
of  affidavits  which  would  be  used  as  the  basis  of  denatural- 
ization suits. 

''.  .  .  But  the  protection  afforded  by  the  require- 
ment of  an  affidavit  of  good  cause  would  be  seriously 
impaired  if  the  defendant  in  a  denaturalization  action 
could  not  examine  it  and  test  its  sufficiency  by  motion 
before  trial.  {United  States  v.  Zucca,  125  Fed.  Supp. 
551,  556.)  We  think  it  manifest  that  it  was  intended 
that  the  required  affidavit  should  state  facts  constitut- 
ing 'good  cause'  for  instituting  the  proceedings  and 
should  do  more  than  point  out  errors  of  law  in  the 
procedure  which  led  up  to  denaturalization.  {United 
States  V.  Salomon,  231  Fed.  928,  930  (C.  A.  5th, 
1916).)     To  require  the  filing  of  evidential  affidavits 
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implies,  as  Zucca  contends,  extensive  testing  of  their 
sufficiency  before  trial.  The  defendant  is  thus  given 
two  chances  at  the  Government's  case." 

United  States  v.  Zucca,  dissenting  opinion  at  page 
103. 

Having  been  denied  the  right  to  test  the  sufficiency  of 
the  affidavit  prior  to  trial,  appellees  were  subjected  to  suit 
without  any  preliminary  showing  by  appellant  that  appel- 
lees' certificates  of  citizenship  might  properly  have  been 
denied  at  the  time  they  were  granted.  The  requirements 
of  the  affidavit  of  good  cause  have  long  been  recognized 
as  the  safeguard  against  this  procedure.  In  United  States 
V.  Salomon,  231  Fed.  928  at  page  930,  and  in  United 
States  V.  Richmond,  17  F.  2d  28  at  page  30,  the  Courts 
said: 

'The  conclusion  is  that  the  statutory  remedy  [of 
denaturalization]  would  be  perverted  from  its  obvious 
purpose  of  safeguarding  things  of  substance,  if  it  is 
permitted  to  be  successfully  resorted  to,  without  any 
showing  that  the  issue  of  the  attacked  certificate  of 
citizenship  might  properly  have  been  denied  at  the 
time  it  was  granted     .     .     ." 

Since  the  purpose  of  the  requirement  of  an  affidavit  is 
to  provide  a  preliminary  showing  of  good  cause  and  to 
afiford  defendants  in  denaturalization  suits  the  opportunity 
to  test  the  sufficiency  of  the  affidavits  prior  to  trial,  ap- 
pellant's theory  that  the  affidavits  may  be  filed  at  any  time 
renders  the  affidavit  requirement  meaningless  and  makes 
the  Zucca  decision  a  nullity.  The  affidavit  is  required  as 
a  prerequisite  to  suit  to  protect  the  government  "while 
safeguarding  citizenship  from  abrogation  except  by  a 
clearly  defined  procedure  .  .  ."  {Bindc::yck  v.  Finii- 
cane,  342  U.  S.  76,  83.)  Citizenship  cannot  be  safeguard- 
ed if  naturalized  citizens  are  deprived  of  the  exercise  of 


the  rights  enacted  for  their  protection  by  the  whim  of 
the  government.  The  Department  of  Justice  memoran- 
dum which  is  quoted  by  the  Supreme  Court  in  a  footnote 
at  page  97  of  the  Zucca  decision  states  that  ''.  .  .  the 
defendant  can  probably  obtain  most  of  the  government's 
evidence  by  a  proper  utiHzation  of  the  methods  of  dis- 
covery provided  in  Rules  16,  33  and  34."  Apparently 
affidavits  were  not  attached  to  the  complaints  in  the  in- 
stant cases  in  order  to  "reduce  the  ordinary  chance  of 
discovery  rules  being  employed  .  .  ."  (Circular  No. 
3663,  Department  of  Justice,  Supp.  No.  9,  April  6,  1943, 
p.  87.)  Of  this  practice  the  Supreme  Court  took  a  dim 
view,  stating  that: 

''We  think  that  the  public  interest  is  not  served  by 
taking  such  liberties  with  a  specific  statutory  require- 
ment designed  for  the  protection  of  naturalized 
citizens." 

United  States  v.  Zucca,  351  U.  S.  91,  98. 

Having  been  deprived  of  their  rights  to  test  the  suffi- 
ciency of  the  affidavits  prior  to  trial  and  to  make  use  of 
the  information  which  would  have  been  supplied  to  them 
by  the  affidavits,  appellees  also  were  deprived  of  effective 
use  of  discovery  proceedings  and,  therefore,  were  deprived 
of  a  fair  trial  on  the  merits  of  the  action.  To  argue,  as 
appellant  does  in  its  brief  at  page  12,  that  "any  defect 
arising  from  appellant's  omission  to  file  affidavits  show- 
ing good  cause  with  the  complaints  was  cured  by  receipt 
of  the  affidavits  in  evidence,  .  .  .  and  by  evidence 
produced  by  the  Government  during  the  trial"  is  tanta- 
mount to  suggesting  that  where  statutory  and  Constitu- 
tional rights  admittedly  have  been  violated  in  the  gather- 
ing of  evidence,  e.g.,  by  an  illegal  search  and  seizure,  the 
"defect"  is  nevertheless  "cured"  by  introduction  of  evi- 
dence obtained  in  such  a  manner  durinsf  the  course  of  the 
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trial.  Citations  to  cases  should  not  be  necessary  to  under- 
score this  point  of  deprivation  of  due  process. 

Further,  to  agree  with  appellant's  contention  that  the 
affidavits  may  be  filed  at  any  time  is  to  ignore  the  signifi- 
cance of  a  related  portion  of  Section  340  which  was 
enacted  for  the  protection  of  naturalized  citizens,  and 
would  create  administrative  problems  for  the  courts.  In 
addition  to  the  affidavit  requirement.  Section  340,  in  para- 
graph (b),  provides  that  defendants  shall  have  60  days  to 
answer  the  Government's  complaint.  This  provision  con- 
templates that  defendants  should  have  a  like  time  to  ex- 
amine the  affidavit;  if  the  affidavit  does  not  accompany 
the  complaint  it  may  be  necessary  to  suspend  court  pro- 
ceedings for  60  days  while  defendants  examine  the  affi- 
davits. The  examination  may  lead  to  discovery  proceed- 
ings, motions  and  hearings — all  of  which  should  properly 
precede  the  filing  of  the  answer  by  defendants.  Appel- 
lees were  denied  60  days  to  examine  the  affidavit  and  com- 
plaint; they  were  not  served  with  copies  of  the  affidavits 
until  the  second  day  of  trial;  therefore  they  were  not 
granted  the  statutory  time  in  which  to  answer  the  com- 
plaint. 

Appellant  makes  an  efifort  to  distinguish  the  cases  at 
bar  from  the  Zucca  case  by  stating  that  in  the  instant  case 
affidavits  showing  good  cause  were  in  the  possession  of 
the  United  States  Attorney  when  suit  was  instituted, 
while  in  Zucca  there  was  no  show^ing  that  an  affidavit  was 
even  in  existence.  (Br.  p.  10.)  The  Zucca  case,  however, 
shows  that  possession  of  the  affidavit  by  the  United  States 
Attorney  is  not  sufficient  compliance  with  the  statute. 
'We  believe  that,  not  only  in  some  cases  but  in  all  cases 
the  District  Attorney  must,  as  a  prerequisite  to  the  initia- 
tion of  such  proceedings,  file  an  Affidavit  Showing  Good 
Cause."    {United  States  v.  Zucca,  351  U.  S.  91,   100.) 
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This  language  makes  it  clear  that  it  is  the  United  States 
Attorney  for  each  district  who  must  file  the  Affidavit 
Showing  Good  Cause,  and  as  this  was  not  done  in  the 
instant  case,  the  Complaints  were  properly  dismissed. 

Appellant  cites  several  District  Court  cases,  decided 
subsequent  to  Zucca,  where  late  filings  of  affidavits  were 
permitted  or  motions  to  dismiss  because  the  affidavits  were 
not  filed  with  the  complaints  were  denied.  Appellees  be- 
lieve said  cases  to  be  clearly  erroneous  in  that  they  are 
directly  contrary  to  the  language  and  decision  of  the 
Supreme  Court  in  Zucca,  It  may  be  observed,  however, 
that  even  in  these  cases  the  affidavits  were  filed  prior  to 
trial,  thus  giving  defendants  in  those  cases  some  oppor- 
tunity to  test  their  sufficiency  and  to  make  use  of  the  in- 
formation contained  therein  for  discovery  proceedings. 
Other  courts  have  decided  in  accordance  with  Zucca  and 
have  dismissed  complaints  filed  without  the  affidavit. 
{United  States  v.  Lucchese,  Civil  No.  13052  (E.  D.  N.  Y., 
now  pending  an  appeal  before  the  United  States  Court  of 
Appeals  for  the  Second  Circuit),  and  United  States  v. 
Sweet,  Civil  No.  13349  (E.  D.  Mich.,  decided  March  29, 
1957).) 

Conclusion. 

For  the  reasons  stated  above  it  is  respectfully  submitted 
that  the  Order  of  the  District  Court  dismissing  the  Com- 
plaints should  be  affirmed. 

Respectfully  submitted, 
GosTiN  &  Katz, 

By  Irwin  Gostin, 
Brock,  Fleischman  &  Rykoff, 
By  Robert  L.  Brock, 
Attorneys  for  Appellees, 
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I. 

The  Omission  of  Appellant  to  File  With  the  Com- 
plaints Affidavits  Shov^ing  Good  Cause  Did  Not 
Render  the  Complaints  Fatally  Defective. 

Appellees'  argument  implies  that  appellant  is  seeking 
to  establish  a  rule  of  law  governing  the  time  when  affi- 
davits showing  good  cause  in  future  cases  must  be  filed. 
(Br.  4,  7.  9.)^    This,  however,  is  not  true.     Undoubtedly, 


^''Br."  indicates  reference  to  Appellees'  Brief.  "R."  refers  to 
the  printed  Transcript  of  Record. 

On  page  4  of  their  Brief,  appellees  state:  ".  .  .  the  appel- 
lant now  contends  that  'prerequisite  to  the  initiation  of  such  pro- 
ceedings' means  'post-requisite'  to  the  initiation  of  denaturalization 
proceedings."  And  on  page  7:  ".  .  .  appellant's  theory  that  the 
affidavits  may  he  filed  at  any  time  renders  the  affidavit  requirement 
meaningless  .  .  ."  Again,  on  page  9:  ".  .  .  to  agree  with 
appellant's  contention  that  the  affidavits  may  he  i'lled  at  any  time 
would  create  administrative  prohlems  for  the  courts." 
Appellant  submits  that  a  decision  in  its  favor  on  the  facts  of  the 
instant  appeals  would  create  no  future  administrative  problems. 
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as  a  result  of  the  decision  of  the  Supreme  Court  in  United 
States  V.  Ziicca,  351  U.  S.  91  (1956),  affidavits  showing 
good  cause  will  be  filed  with  all  future  complaints  for 
denaturalization.  It  is  the  position  of  appellant  that  the 
Supreme  Court  in  Zucca  did  not  intend  that  a  suit  for 
denaturalization,  which  was  in  the  status  of  the  instant 
cases  when  its  decision  was  rendered,  should  be  dismissed 
merely  because  an  affidavit  showing  good  cause  was  not 
filed  with  the  original  complaint.  The  position  of  appel- 
lant is  based  upon  the  facts  of  the  cases  at  bar. 

In  the  present  cases,  the  complaints  were  filed  on  Novem- 
ber 1,  1954.  [R.  3-19.]  At  that  time  affidavits  showing 
good  cause  as  to  both  appellees  were  in  the  possession  of 
the  United  States  Attorney.  [R.  124-125.]  Appellees' 
motions  to  dismiss  the  complaints  because  the  affidavits 
had  not  been  filed  were  denied  by  the  District  Court 
[R.  21,  23]  upon  the  authority  of  Schwinn  v.  United 
States,  112  F.  2d  74,  75-76  (C.  C.  A.  9,  1940),  affirmed 
311  U.  S.  616  [R.  36],  then  a  binding  precedent.  Trial 
commenced  on  February  28,  1956;  and  on  the  opening  day 
of  trial,  affidavits  showing  good  cause  relating  to  both 
appellees  were  received  in  evidence  [R.  123-127,  Exs.  1 
and  16],  and  counsel  for  appellees  were  served  with  a 
copy  the  next  day.  [R.  238-239.]  When  the  Supreme 
Court  on  April  30,  1956  rendered  its  decision  in  Zucca, 
trial  was  almost  completed,  the  Government  having  pre- 
sented all  of  its  evidence  and  rested  its  case.  [R.  402, 
419-421.] 

Under  such  circumstances,  did  the  Supreme  Court  by 
its  decision  in  Zucca  intend  that  the  present  actions  be 
dismissed  and  new  actions  commenced?  Appellant  believes 
not  on  the  following  grounds:  (1)  the  requirement  that 
an   affidavit   showing   good   cause   be    filed    is    procedural 
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rather  than  jurisdictional;  (2)  the  defect,  if  any,  arising 
from  appellant's  initial  omission  to  file  the  affidavits  was 
thereafter  cured;  (3)  appellees  were  in  no  way  prejudiced 
through  appellant's  initial  omission  to  file  the  affidavits. 

In  addition  to  those  cases  cited  in  Appellant's  Opening 
Brief^  (pp.  9-10),  other  district  court  cases  have  held  that 
failure  to  file  the  affidavit  with  the  original  complaint  is  not 
fatal.  (United  States  v.  Ercole,  148  Fed.  Supp.  481  (E.  D. 
N.  Y.,  1957) ;  United  States  v.  Davis,  149  Fed.  Supp.  249 
(E.  D.  Mich.,  1957) ;  United  States  v.  George  Kiros, 
E.  D.  Mich.,  Dec.  31,  1956 — opinion  not  reported;  United 
States  V.  Salvatore  Laurenti  (N.  D.  Ohio,  Jan.  15,  1957 — 
no  opinion.) 

In  United  States  v.  Davis,  supra,  the  court,  after  an 
analysis  of  the  Ziicca  opinion,  concluded  (p.  251)  : 

''*  *  *  We,  therefore,  think  the  only  fair  inter- 
pretation to  be  that  the  affidavit  must  be  filed  in  order 
for  the  suit  to  be  'maintained,'  and  that  the  failure 
to  file  an  existing  affidavit  (which  is  the  case  here) 
at  the  time  of  commencement  of  suit  is  not  a  juris- 
dictional defect  hut  is  a  procedural  one  zvhich  may 
he  cured."    (Emphasis  added.) 

It  may  be  conceded,  as  appellees  contend  (Br.  10), 
that  in  the  district  court  cases  relied  upon  by  appellant, 
the  affidavits  were  filed  prior  to  trial.  However,  those 
cases  clearly  hold  that  failure  to  file  the  affidavit  with  the 
original  complaint  is  procedural  rather  than  jurisdictional 
and  is  not  ipso  facto  fatal.     If  this  Court  finds  that  the 


^The  following  cases  were  cited  in  A])pellant's  Oj^ening  Brief 
as  not  being  reported  (pp.  9-10)  :  United  States  v.  Costello,  142 
Fed.  Supp.  290  (S.  D.  N.  Y.,  1956);  United  States  v.  Costello, 
142  Fed.  Supp.  325  (S.  D.  X.  Y.,  1955). 


affidavit  requirement  is  procedural,  the  decision  of  the 
Court  below  should  be  reversed,  since  its  order  of  dismissal 
was  based  upon  the  premise  that  the  affidavit  requirement 
was  jurisdictional  and  that  the  initial  omission  to  file 
rendered  the  proceedings  void  ab  initio.  [R.  36-39.]^  For 
this  reason  the  District  Court  did  not  pass  upon  appel- 
lant's contention  that  the  original  defect,  if  any,  had  been 
cured.     [R.  37,] 

II. 
The  Defect,  If  Any,  Arising  From  Appellant's  Omis- 
sion to  File  Affidavits  Showing  Good  Cause  With 
the  Complaints  Could  Be,   and   Was  Thereafter 
Cured. 

Appellees  urge  that  appellant's  "argument  implies  that 
appellant  feels  that  the  complaint  should  at  least  be  dis- 
missed conditionally — until  a  proper  affidavit  is  filed  giving 
appellees  sufficient  time  to  test  its  sufficiency."  (Br.  4.) 
Appellant's  argument  is  subject  to  no  such  interpretation. 
It  is  the  position  of  appellant  that  the  instant  actions 
should  not  have  been  dismissed  at  all.  The  defect,  if  any, 
arising  from  the  initial  omission  to  file  affidavits  showing 
good  cause  could  be  and  was  thereafter  cured  by  the 
receipt  of  the  affidavits  in  evidence  during  trial  and  the 
production  by  the  Government  of  evidence  during  trial, 
which  not  only  showed  good  cause  for  instituting  the  suits, 
but  established  the  allegations  of  the  complaints  by  clear, 
convincing,  and  unequivocal  evidence.  (See  pp.  11-16, 
Appellant's  Op.  Br.)  These  two  bases  for  curer  operated 
alternatively  as  well  as  cumulatively.     Since  appellees  were 


in 


^'This  Court  may  consider  the  Opinion  of  the  District  Court  i. 
order  to  determine  the  basis  of  its  decision  (Mar  Gong  v.  Brownell 
209  F.  2d  448,  450  (C.  A.  9,,  1954)). 
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were  in  no  way  prejudiced  by  the  fact  that  the  affidavits 
were  not  filed  with  the  original  complaints  (See  pp.  17-18 
of  Appellant's  Op.  Br.  and  discussion  in  Part  III,  infra), 
no  grounds  existed  even  for  a  conditional  dismissal. 

III. 
Appellees    Were    in    No    Way    Prejudiced    Through 
Appellant's  Omission  to  File  Affidavits  Showing 
Good  Cause  With  the  Complaints. 

Appellees  contend  that  having  "been  denied  the  right  to 
test  the  sufficiency  of  the  affidavit  prior  to  trial,  appellees 
were  subjected  to  suit  without  any  preliminary  showing  by 
appellant  that  appellees'  certificates  of  citizenship  might 
properly  have  been  denied  at  the  time  they  were  granted." 
(Br.  7.)  However,  they  point  to  no  substantial  right 
which  was  thereby  prejudiced.  In  view  of  the  evidence 
adduced  during  trial,  appellees  certainly  are  in  no  position 
to  claim  that  their  ''reputation"  was  ''tarnished"  and  their 
"standing  in  the  community  damaged"  without  justifica- 
tion. (United  States  v.  Ziicca,  351  U.  S.  91,  99  (1956); 
Br.  5.) 

Nor  were  appellees  prejudiced  by  their  inability  to  test 
the  sufficiency  of  the  affidavits  prior  to  trial.  The  affida- 
vits received  in  evidence  during  trial  were  sufficient. 
{Novak  V.  United  States,  238  F.  2d  282,  283  (C.  A.  6, 
1956) ;  United  States  v.  Davis,  149  Fed.  Supp.  249,  250 
(E.  D.  Mich.,  1957);  United  States  v.  Costello,  142  Fed. 
Supp.  290,  291-293  (S.  D.  N.  Y.,  1956);  United  States 
V.  Costello,  142  Fed.  Supp.  325,  326  (S.  D.  N.  Y.,  1956).) 
Appellees  suffered  no  injury  merely  because  they  did  not 
get  "two  chances  at  the  Government's  case."  (United 
States  V.  Zucea,  351  U.  S.  91,  103  (1956)  (dissenting 
opinion)  ;  Br.  7),  in  view  of  the  fact  that  good  cause  for 


instituting  denaturalization  suits  against  them  was  shown 
during  trial. 

Appellees  also  urge  that  the  "affidavits  were  not  attached 
to  the  complaints  in  the  instant  cases  in  order  to  'reduce 
the  ordinary  chance  of  discovery  rules  being  employed 
.  .  /  "  (Br.  8.)  This  contention  is  refuted  by  a  com- 
parison of  the  affidavits  showing  good  cause  [Exs.  1  and 
16]  with  the  complaints.  [R.  3-19.]  All  of  the  essential 
information  contained  in  the  affidavits  was  also  set  forth 
in  the  complaints.  Thus,  appellees  were  not  deprived  of 
effective  use  of  discovery  procedures,  nor  of  any  motions 
or  hearings  which  might  have  resulted  therefrom.  Even 
if  it  be  assumed,  as  appellees  contend  (Br.  9),  that  they 
were  entitled  to  60  days  to  examine  the  affidavits,  they 
were  in  no  way  prejudiced. 

Appellees  cannot  contend  that  any  of  the  evidence  pro- 
duced during  trial  was  obtained  in  violation  of  their 
statutory  or  constitutional  guaranties;  consequently  their 
attempted  analogy  between  the  introduction  of  illegally 
obtained  evidence  and  the  introduction  by  the  Government 
of  evidence  at  the  trial  of  the  instant  cases  (Br.  8-9)  must 
fail. 

Respectfully  submitted, 

Laughlin  E.  Waters, 
United  States  Attorney, 

Richard  A.  Lavine. 

Assistant  U.  S.  Attorney, 
Chief  of  Civil  Division, 

James  R.  Dooley, 

Assistant  U.  S.  Attorney, 

Attorneys  for  Appellant. 
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No.  15,394 

IN  THE 

United  States  Court  of  Appeal 
For  the  Ninth  Circuit 


Bruce  G.  Barber, 

District  Director, 

Immigration    and 

Naturalization 

Service, 

Appellant, 

vs. 

Kurt  Rietmann, 

Appellee, 

On  Appeal  from  the  United  States  District  Court  for  the 
Northern  District  of  California. 

BRIEF  OF  APPELLANT. 


JURISDICTIONAL  STATEMENT. 
The  jurisdiction  of  the  District  Court  was  invoked 
under  Title  28  U.S.C.  2241,  which  provides  in  part 
as  follows : 

^^(a)  Writs  of  habeas  corpus  may  be  ^ranted 
by  .  .  .  the  District  Courts  .  .  .  within  their  respec- 
tive jurisdictions. 


*     *     *     * 


(c)     The  writ  of  habeas  corpus  shall  not  ex- 
tend to  a  prisoner  unless — 


(1)  He  is  in  custody  under  or  by  color  of  the 
authority  of  the  United  States  .  .  .;" 

The  jurisdiction  of  the  Court  of  Appeals  arises 
under  Title  28  U.S.C.  2253,  which  provides  in  part 
as  follows: 

^^In  a  habeas  corpus  proceeding  before  a  cir- 
cuit or  district  judge,  the  final  order  shall  be  sub- 
ject to  review,  on  appeal,  by  the  court  of  appeals 
for  the  circuit  where  the  proceeding  is  had  .  .  /'. 


STATEMENT  OF  THE  CASE. 

The  material  facts  of  the  case  are  alleged  in  the 
petition  and  are  admitted  by  the  Answer.  They  are 
briefly  set  forth  in  the  Order  of  the  Court  below  grant- 
ing the  petition  for  writ  of  habeas  corpus. 

Kurt  Rietmann,  the  appellee  herein,  is  a  citizen  of 
Switzerland.  He  first  entered  the  United  States  when 
on  July  1,  1949  at  New  York  he  was  admitted  as  a 
permanent  resident.  On  March  19,  1951  he  applied 
for  and  was  granted  relief  from  training  for  service 
in  the  Armed  Forces  of  the  United  States  under 
Sec.  4  of  the  Selective  Service  Act  of  1948,  50  U.S.C. 
Appendix  454,  which  provided  that  resident  aliens 
might  apply  for  exemption  from  military  service,  but 
if  they  did  so,  they  would  thereafter  be  debarred  from 
citizenship.^    On  April  1,  1955,  preparatory  to  a  con- 


iSelective  Service  Act  of  1948  was  amended  June  14,  1951,  64 
Stat.  1073,  to  make  aliens  admitted  for  permanent  residence 
liable  for  military  service  without  the  privilege  of  applying  for 
exemption  on  the  ground  of  alienage. 


templated  trip  to  Switzerland,  appellee,  upon  his  ap- 
plication therefor,  was  issued  a  reentry  permit  by  the 
Immigration  and  Naturalization  Service.  He  there- 
after departed  the  United  States  and  went  to  Switz- 
erland. Upon  his  return  to  the  United  States  on  Sep- 
tember 27,  1955,  he  was  denied  admittance  under  the 
Immigration  and  Nationality  Act  of  1952  as  an  im- 
migrant alien  ineligible  for  citizenship.  Pending  the 
outcome  of  exclusion  proceedings,  he  was  paroled  into 
the  United  States  and  permitted  to  proceed  to  San 
Francisco,  where  the  proceedings  were  thereafter  con- 
ducted. He  was  held  excludable  under  Section  212(a) 
(22)  of  the  1952  Immigration  and  Nationality  Act, 
as  an  alien  permanently  ineligible  to  become  a  citizen 
under  Section  315(a)  of  the  said  Act.  An  appeal  to 
the  Board  of  Immigration  Appeals  was  dismissed  on 
February  13,  1956.  A  motion  to  reconsider  was  denied 
by  the  Board  of  Immigration  Appeals  on  June  13, 
1956,  and  on  August  3,  1956  the  petition  for  habeas 
corpus  alleging  that  the  Immigration  and  Naturaliza- 
tion Service  erred  in  finding  that  he  was  an  excludable 
alien  was  filed.  An  order  to  show  cause  issued  and  the 
case  was  submitted  on  the  Immigration  and  Naturaliza- 
tion Service  record  of  the  exclusion  proceedings.  The 
Court  below  granted  the  petition  for  writ  of  habeas 
corpus  and  by  order  dated  November  8,  1956  issued  the 
writ  of  habeas  corpus  and  discharged  appellee  from 
the  custody  of  ay)pellant. 

The  Court  will  note  that  the  issue  of  this  case  is 
raised  by  petition  for  writ  of  habeas  corpus  as  dis- 
tinguished from  a  petition  for  review  or  a  complaint 


for  declaratory  judgment.  Absent  the  detention  of  ap- 
pellee, the  issue  may  have  been  raised  by  an  action 
for  declaratory  judgment.  The  relief  sought  does  not 
challenge  the  sufficiency  of  the  evidence  nor  the  fair- 
ness of  the  hearing,  but  rather  asks  the  Court  to  de- 
termine appellee's  status  as  a  matter  of  law.  Present 
the  detention,  the  petition  for  habeas  corpus  may  seek 
review  of  the  proceedings  or  the  determination  of 
status. 


QUESTION  PRESENTED. 

The  question  presented  concerns  the  effect  of  the 
Savings  Clause,  Sec.  405(a)  of  the  Immigration  and 
Nationality  Act  of  1952  upon  appellee's  status  as  an 
immigrant  alien  ineligible  to  citizenship  when  he 
sought  admission  to  the  United  States  in  1955.  Does 
Sec.  405(a)  save  to  appellee  the  provision  of  Sec. 
13(c)  of  the  1924  Act. 


STATUTES  INVOLVED. 

Immigration  and  Nationality  Act  of  1952  (8  U.S.C. 
1101  et  seq.)  : 

^^Section   101.    (a)    (8   U.S.C.   1101(15),    (19) 
(27)). 


*     *     *     * 


(15)  The  term  immigrant'  means  every  alien 
except  an  alien  who  is  within  one  of  the  follow- 
ing classes  of  nonimmigrant  aliens- 


jy 


*       4t       *       * 


(Appellee  is  not  a  nonimmigrant  alien.) 


J 


(19)  The  term  ^neli^ible  to  citizenship  \  when 
used  in  reference  to  any  individual,  means,  not- 
withstanding the  provisions  of  any  treaty  relating 
to  military  service,  an  individual  who  is,  or  was  at 
any  time,  permanently  debarred  from  becoming  a 
citizen  of  the  United  States  under  section  3(a) 
of  the  Selective  Training  and  Service  Act  of  1940, 
as  amended  (54  Stat.  885;  55  Stat.  844),  or  under 
section  4(a)  of  the  Selective  Service  Act  of  1948, 
as  amended  (62  Stat.  605;  65  Stat.  76),  or  under 
any  section  of  this  Act,  or  any  other  Act,  or 
under  any  law  amendatory  of,  supplementary  to, 
or  in  substitution  for,  any  of  such  sections  or 

Acts. 

*  *     *     4t 

( 27  )  The  term  ' '  non  quota  immigrant ' '  means — 

*  *     *     * 

(B)  an  immigrant,  lawfully  admitted  for 
permanent  residence,  who  is  returning  from  a 
temporary  visit  abroad ;  *  *  * '  ^ 

^^Section  212.  (a)   (8  U.S.C.  1182(a)). 

Except  as  otherwise  provided  in  this  Act,  the 
following  classes  of  aliens  shall  be  ineligible  to 
receive  visas  and  shall  be  excluded  from  admis- 
sion into  the  United  States: 

*  *     *     * 

(22)  Aliens  who  are  ineligible  to  citizeuvship,  ex- 
cept aliens  seeking  to  enter  as  nonimmigrants ;  or 
persons  who  have  departed  from  or  who  have  re- 
mained outside  the  United  States  to  avoid  or  evade 
training  or  service  in  the  armed  forces  in  time 
of  war  or  a  period  declared  by  the  President  to 
be  a  national  emergency,  except  aliens  who  were 
at  the  time  of  such  departure  nonimmigrant  aliens 


and  who  seek  to  reenter  the  United  States  as  non- 
immigrants;" 

Section  241(a)  of  the  Immigration  and  Nationality 
Act  of  1952,  8  U.S.C.  Sec.  1251(a)  : 

^^(a)  Any  alien  in  the  United  States  (includ- 
ing an  alien  crewman)  shall,  upon  the  order  of 
the  Attorney  General,  be  deported  who — 

(1)     at  the  time  of  entry  was  within  one  or 

more  of  the  classes  of  aliens  excludable  by  the  law 

existing  at  the  time  of  such  entry;"  e.g.   Sec. 

212(a) (22). 

*     *     *     * 

^'(d)  Except  as  otherwise  specifically  pro- 
vided in  this  section,  the  provisions  of  this  sec- 
tion shall  be  applicable  to  all  aliens  belonging  to 
any  of  the  classes  enumerated  in  subsection  (a), 
notwithstanding  (1)  ^That  any  such  alien  entered 
the  United  States  prior  to  the  date  of  enactment 
of  his  act,  or'  (2)  that  the  facts,  by  reason  of 
which  such  alien  belongs  to  any  of  the  classes 
enumerated  in  subsection  (a),  occurred  prior  to 
the  date  of  enactment  of  this  Act." 

Section  315  of  the  Immigration  and  Nationality  Act 
of  1952,  8  U.S.C.  Sec.  1426: 

^^(a)  Notwithstanding  the  provisions  of  Sec- 
tion 405(b),  any  alien  who  applies  or  has  applied 
for  exemption  or  discharge  from  training  or  serv- 
ice in  the  Armed  Forces  *  *  *  on  the  ground  that 
he  is  an  alien,  and  is  or  was  relieved  or  dis- 
charged from  such  training  on  such  ground,  shall 
be  permanently  ineligible  to  become  a  citizen  of 
the  United  States. 


(b)  The  records  of  the  Selective  Service  Sys- 
tem *  *  *  shall  be  conclusive  as  to  whether  an  alien 
was  relieved  *  *  *  from  such  liability  for  train- 
ing or  service  because  he  was  an  alien.'' 

Section  405(a)  of  the  Immigration  and  Nationality 
Act  of  1952,  8  U.S.C.  Sec.  1101  Note: 

^^  Savings  Clause 

Sec.  405.  (a)  Nothing  contained  in  his  Act, 
unless  otherwise  specifically  provided  therein, 
shall  be  construed  to  affect  the  validity  of  any 
declaration  of  intention,  petition  for  naturaliza- 
tion, certificate  of  naturalization,  certificate  of 
citizenship,  warrant  of  arrest,  order  or  warrant 
of  deportation,  order  of  exclusion,  or  other  docu- 
ment or  proceeding  which  shall  be  valid  at  the 
time  this  Act  shall  take  effect;  or  to  affect  any 
prosecution,  suit,  action,  or  proceedings,  civil  or 
criminal,  brought,  or  any  status,  condition,  right 
in  process  of  acquisition,  act,  thing,  liability,  obli- 
gation, or  matter,  civil  or  criminal,  done  or  exist- 
ing, at  the  time  this  Act  shall  take  effect;  but  as 
to  all  such  prosecutions,  suits,  actions,  proceed- 
ings, statutes,  conditions,  rights,  acts,  things  lia- 
bilities, obligations,  or  matters  the  statutes  or 
parts  of  statutes  repealed  by  this  Act  are,  unless 
otherwise  specifically  provided  therein,  hereby 
continued  in  force  and  effect.  When  an  immi- 
grant, in  possession  of  an  unexpired  immigrant 
visa  issued  prior  to  the  effective  date  of  this  Act, 
makes  application  for  admission,  his  admissibility 
shall  be  determined  under  the  provisions  of  law 
in  effect  on  the  date  of  the  issuance  of  such 
visa  ..." 
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Section  19(a)  of  the  Immigration  Act  of  1917,  8 
U.S.C.  Section  155(a)  (1946  ed.)  : 

'^At  any  time  within  five  years  after  entry, 
any  alien  who  at  the  time  of  entry  was  a  member 
of  one  or  more  of  the  classes  excluded  by  law  (e.g. 
former  8  U.S.C.  213(c))  *  *  *  shall,  upon  the 
warrant  of  the  Attorney  General,  be  taken  into 
custody  and  deported." 

Section  13(c)  of  the  Immigration  Act  of  1924,  8 
U.S.C.  Sec.  213(c): 

^^No  alien  ineligible  to  citizenship  shall  be  ad- 
mitted to  the  United  States  unless  such  alien  (1) 
is  admissible  as  a  nonquota  immigrant  *  *  *." 

Section  3  of  the  Immigration  Act  of  1924,  8  U.S.C. 
Sec.  203: 

^^When  used  in  this  chapter  the  term  immi- 
grant' means  any  alien  departing  from  any  place 
outside  the  United  States  destined  for  the  United 
States  .  .  ." 

Section  4  of  the  Immigration  Act  of  1924,  8  U.S.C. 
Sec.  204: 

^^When  used  in  this  Act  the  term  ^nonquota  im- 
migrant' means — 

.  .  .  (b)  an  immigrant  previously  lawfully  ad- 
mitted to  the  United  States,  who  is  returning 
from  a  temporary  visit  abroad 


■5t    *    *?? 


Section  3(a)  of  the  Selective  Training  and  Service 
Act  of  1940,  55  Stat.  844,  845: 

^^  Except   as   otherwise   provided  in  this  Act, 
every  male  citizen  of  the  United  States  and  every 
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other  male  person  residing  in  the  United  States, 
who  is  between  the  ages  of  twenty  and  forty-five 
*  *  *  shall  be  liable  for  training  and  service  in  the 
land  and  naval  forces  of  the  United  States:  pro- 
vided, that  any  citizen  or  subject  of  a  neutral 
country  shall  be  relieved  from  liability  for  train- 
ing and  service  under  this  Act  if,  prior  to  his  in- 
duction into  the  land  or  naval  forces,  he  has  made 
application  ^^to  be  relieved  from  such  liability 
in  the  manner  prescribed  by  and  in  accordance 
mth  the  rules  and  regulations  prescribed  by  the 
President,  but  any  person  who  makes  such  appli- 
cation shall  thereafter  be  debarred  from  becom- 
ing a  citizen  of  the  United  States  *  *  *." 

.   Section  4(a)  of  the  Selective  Service  Act  of  1948, 

62  Stat.  604-606: 

^^(a)  Except  as  otherwise  provided  in  this 
title,  every  male  citizen  of  the  United  States,  and 
every  other  male  person  residing  in  the  United 
States,  who  is  between  the  ages  of  nineteen  and 
twenty-six,  at  the  time  fixed  for  his  registra- 
tion, or  who  attains  the  age  of  nineteen  after  hav- 
ing been  required  to  register  pursuant  to  Section 
3  of  this  title,  shall  be  liable  for  training  and 
service  in  the  armed  forces  of  the  United  States. 
Any  citizen  of  a  foreign  country,  who  is  not  de- 
ferrable or  exempt  from  training  and  service  under 
the  provisions  of  this  title  (other  than  this  sub- 
section), shall  be  relieved  from  liability  for  train- 
ing and  service  under  this  title  if,  prior  to  his  in- 
duction into  the  armed  forces,  he  has  made  appli- 
cation to  be  relieved  from  such  liability  in  the 
manner  prescribed  by  and  in  accordance  with 
rules  and  regulations  prescribed  by  the  Presi- 
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dent ;  but  any  person  who  makes  such  application 
shall  thereafter  be  debarred  from  becoming  a 
citizen  of  the  United  States.  *  *  * 


SUMMARY  OF  ARGUMENT. 
Appellee  is  an  immigrant  alien  who  in  1951  had 
been  lawfully  admitted  to  the  United  States  as  a 
permanent  resident.  In  April,  1955,  being  then  ineli- 
gible to  citizenship,  he  departed  the  United  States  for 
Switzerland.  At  the  time  of  his  original  admission  in 
1951,  Sec.  13(c)  of  the  1924  Act  gave  to  an  alien  ineli- 
gible to  citizenship  an  admissible  status  as  a  nonquota 
immigrant  when  returning  from  a  temporary  visit 
abroad.  Sec.  13(c)  was  repealed  by  the  1952  Act  effec- 
tive December  24,  1952.  In  1955  when  appellee  de- 
parted the  United  States  and  sought  readmission 
upon  his  return,  as  an  immigrant  alien  ineligible  to 
citizenship  he  was  no  longer  admissible  as  a  nonquota 
immigrant,  but  could  only  be  admitted  as  a  nonimmi- 
grant under  Sec.  212(a)  (22).  He  does  not  seek  ad- 
mission as  a  nonimmigrant.  Appellant  contends  that 
appellee  as  an  immigrant  alien  ineligible  to  citizenship 
has  no  status  under  the  repealed  statute  which  could 
be  saved  by  Sec.  405(a). 
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ARGUMENT. 
Appellee  is  an  immigrant  alien.  He  had  been  law- 
fully admitted  to  the  United  States  as  a  permanent 
resident  in  1949.  In  March  of  1951  he  made  applica- 
tion for  and  was  relieved  from  service  in  the  Armed 
Forces  of  the  United  States  on  the  ground  of  alien- 
age. Under  Sec.  4(a)  of  the  Selective  Service  Act 
of  1948  and  Sec.  315  of  the  Immigration  and  Nation- 
ality Act  of  1952,  8  U.S.C.  1426,  he  thereby  became 
permanently  ineligible  for  citizenship.  Appellee  has 
advanced  no  objection  to  the  irregularity  of  his  ap- 
plication for  and  the  granting  of  exemption  from 
military  service.  The  court  below  therefore  properly 
found  that  ''he  is  an  alien  ineligible  for  citizenship." 
(Tr.  p.  10.) 

Under  Sec.  4(b)  of  the  Immigration  Act  of  19:24 
an  immigrant  alien  previously  lawfully  admitted  to 
the  United  States  returning  from  a  temporary  visit 
abroad  is  included  within  the  meaning  of  the  term 
''nonquota  immigrant.''  Under  Sec.  13(c)  of  the 
1924  Act,  an  immigrant  alien  ineligible  to  citizenship 
could  be  admitted  if  "admissible  as  a  nonquota  immi- 
grant." 

Under  Sec.  212(a)  (22)  of  the  1952  Act,  an  alien 
ineligible  for  citizenship  is  only  admissible  as  a  "non- 
immigrant." 

The  court  below  found  (Tr.  p.  9)  : 

"It  is  conceded  that  petitioner,  as  a  returning 
alien,  previously  admitted  for  permanent  resi- 
dence, has  a  status  of  an  immigrant  alien.  Immi- 
gration and  Nationality  Act  of  1952,  Sec.  101(15), 
8  U.S.C.  1101   (15)." 
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Section  4  and  Section  13  of  the  1924  Act  were  re- 
pealed by  the  1952  Immigration  and  Nationality  Act 
(Sec.  403).  As  an  immigrant  alien  ineligible  to  citi- 
zenship, appellee  can  only  be  admitted  to  the  United 
States  as  a  ''nonimmigrant"  under  Sec.  212(a)  (22)  of 
the  1952  Act. 

The  appellee  contended  to  the  court  below  that  he 
is  not  excludable  under  Sec.  212  of  the  1952  Act  ''as 
an  immigrant  alien  ineligible  for  citizenship,  because 
the  Savings  Clause  of  that  Act,  Sec.  405,  preserves  the 
nonexcludable  status  he  had  under  the  prior  law.'' 
(Tr.  p.  10).     In  reaching  the  conclusion  that  appel- 
lee did  have  a  nonexcludable  status  preserved  by  the 
Savings  Clause,  the  court  below  reasoned  as  follows: 
"Thus  under  the  statute  in  force  prior  to  the 
1952  Act,  petitioner  had  a  status  as  a  resident 
alien  enabling  him  to  depart  the  United  States 
on   temporary   visits    abroad    and    return,    even 
though  he  was  ineligible  for  citizenship." 

There  is  nothing  in  the  immigration  and  nationality 
statues  in  effect  prior  to  1952  establishing  a  status  in 
a  resident  alien  ineligible  to  citizenship  permitting 
him  to  depart  the  United  States  on  visits  abroad  and 
to  reenter  as  of  course  upon  return.  A  resident  alien, 
who  had  departed  from  the  United  States,  became 
an  immigrant  alien  when  he  sought  to  reenter  the 
United  States  to  resume  his  residence.  If  he  had 
been  previously  lawfully  admitted  to  the  United 
States  and  was  returning  from  a  temporary  visit,  he 
was  classified  as  a  nonquota  immigrant  under  Sec.  4 
of  the  1924  Act.    Under  Sec.  13(c)  of  the  1924  Act, 
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he  was  admissible  as  a  nonquota  immigrant  if  he  was 
not  otherwise  excludable  under  then  existing  law. 

Shaughnessy  v.  U,  S,  ex  rel  Mezei,  345  U.  S. 

206; 
United  States  ex  rel  Volpe  v.  Smith,  289  U.  S. 

422; 
Schoeps  V.  CarmicJiael,  177  F.2d  391. 

Under  Sec.  101(a)  (27)  (B)  of  the  1952  Act,  appel- 
lee, as  an  immigrant  alien,  is  within  the  classification 
of  a  nonquota  immigrant,  but  Sec.  13(c)  of  the  1924 
Act  having  been  repealed,  he  is  no  longer  admissible 
as  a  nonquota  immigrant.  He  may  only  be  admitted 
if  he  seeks  to  enter  as  a  nonimmigrant  under  Sec. 
212(a)  (22)  of  the  1952  Act.  Appellee  does  not  seek 
to  enter  as  a  nonimmigrant.  As  a  nonquota  immi- 
grant alien  ineligible  to  citizenship  appellee  is  subject 
to  the  exclusion  provision  of  Sec.  212(a)  of  the  1952 
Act.  The  effect  of  the  decision  of  the  court  below  in 
invoking  Sec.  405  of  the  1952  Act,  the  Savings  Clause, 
is  not  to  save  to  appellee  a  status,  but  to  continue  the 
effect  of  Sec.  13(c)  of  the  1924  Act  as  permitting  a 
nonquota  immigrant  alien  ineligible  to  citizenship  to 
be  admitted  to  the  United  States  as  a  nonquota  immi- 
grant, notwithstanding  the  repeal  of  Sec.  13(c). 

The  court  below  held: 

*^In  my  opinion,  the  Savings  Clause  of  the  1952 
Act  is  sufficiently  broad  to  preserve  this  status 
(as  a  resident  alien).  I  do  not  read  it  as  being 
limited  to  the  preservation  of  inchoate  rights  in 
the  process  of  acquisition  as  did  the  court  in 
Paris  V,  Shaughnessy,  138  F.  Supp.  361   (S.D. 
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N.Y.  1956)  relied  upon  by  the  Government.  The 
Savings  Clause  is  an  exceptionally  sweeping  one 
designed  for  a  statute  which  constituted  a  com- 
plete revision  of  our  immigration  law.  It  should 
be  applied,  as  was  obviously  intended,  to  fore- 
stall the  deprivation  of  a  status  gained  under 
prior  law,  unless  it  clearly  appears  that  Congress 
had  a  contrary  intent.  There  is  no  reason  to  be- 
lieve that  the  Congress  wished  to  suddenly  cir- 
cumscribe the  movement  of  resident  aliens  who 
theretofore  had  been  free  to  leave  the  United 
States  temporarily  and  return.'' 

The  fallacy  of  the  opinion  is  one  of  substitution  of 
terms.  Appellee  was  found  to  be  an  ^^  immigrant 
alien."  The  term  ^^ resident  alien"  was  substituted 
for  that  of  ^^ immigrant  alien"  and  a  ^^ status  as  a 
resident  alien"  was  then  attributed  to  appellee  which 
the  court  held  was  saved.  Congress  clearly  acted  to 
deprive  an  ^^ immigrant  alien",  ineligible  to  citizen- 
ship, who  had  previously  been  admitted  to  permanent 
residence,  of  the  privilege  of  reentering  the  United 
States  as  a  ^^ nonquota  immigrant"  by  repealing  the 
statutory  authority  therefor.  No  clearer  expression 
of  Congressional  intent  can  be  suggested. 

The  power  of  Congress  to  prescribe  the  terms  and 

conditions  upon  which  aliens  may  enter  or  remain  in 

the  United  States  is  no  longer  open  to  serious  question. 

United  States  ex  rel,  Volpe  v.  Smithy  289  U.S. 

422; 
Turner  v,  Williams,  194  U.S.  279; 
Bugajewitz  v.  Adams,  228  U.S.  585; 
Low  Wah  Suey  v.  Backus,  225  U.S.  460. 
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*^For  purposes  of  the  immigration  laws,  more- 
over, the  legal  incidents  of  an  alien's  entry  re- 
main unaltered  whether  he  has  been  here  once 
before  or  not.  He  is  an  entering  alien  just  the 
same,  and  may  be  excluded  if  unqualified  for 
admission  under  existing  immigration  laws. 
E.G.  Lem  Moon  Sing  v.  U.S.,  158  U.S.  538,  547- 
548  (1895)  ;  Polymeris  v.  Trudell,  284  U.S.  279 
(1932)." 

Shaughnessy  v.  U,S,  ex  reL  Mezei,  345  U.S.  206, 
213. 

^^  Whatever  our  individual  estimate  of  that  pol- 
icy and  the  fears  on  which  it  rests,  respondents 
right  to  enter  the  United  States  depends  on  the 
Congressional  will,  and  courts  cannot  substitute 
their  judgment  for  the  legislative  mandate.  Hari- 
siades  v,  Shaughnessy,  342  U.S.  580,  590-591 
(1952)." 

Shaughnessy    v,    U.S.    ex    rel.    Mezei,    supra, 
p.  216. 

From  Knauff  v.  Shaughnessy,  338  U.S.  537,  page 
542,  the  following  is  quoted: 

*^At  the  outset  we  wish  to  point  out  that  an 
alien  who  seeks  admission  to  this  country  may 
not  do  so  under  any  claim  of  right.  Admission 
of  aliens  to  the  United  States  is  a  privilege 
granted  by  the  sovereign  United  States  Govern- 
ment. Such  privilege  is  granted  to  an  alien  upon 
such  terms  as  the  United  States  shall  prescribe. 
It  must  be  exercised  in  accordance  with  the  pro- 
cedure which  the  United  States  provides." 

Nishimura  Ekiu  v.  U.S.,  142  U.S.  651,  659; 

Fong  Yue  Ting  v.  U.S.,  149  U.S.  698,  711. 
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and  also  from  page  542  of  the  Knauff  case: 

^^The  exclusion  of  aliens  is  a  fundamental  act 
of  sovereignty.  The  right  to  do  so  stems  not 
alone  from  legislative  power  but  is  inherent  in  the 
executive  power  to  control  the  foreign  affairs  of 
the  nation.  United  States  v,  Curtiss-W right  Ex- 
port Corp.,  299  U.S.  304;  Fong  Yue  Ting  v. 
United  States,  149  U.S.  698,  713.  When  Con- 
gress prescribes  a  procedure  concerning  the  ad- 
missibility of  aliens,  it  is  not  dealing  alone  with 
a  legislative  power.  It  is  implementing  an  in- 
herent executive  power. 


?? 


The  attention  of  the  Court  below  was  directed  by 
appellant  to  the  fact  that  Congress  had  made  some 
provision  for  a  returning  immigrant  alien.  Section 
405(a)  of  the  1952  Act  contains  the  sentence:  ^^When 
an  immigrant,  in  possession  of  an  unexpired  immi- 
grant visa  issued  prior  to  the  effective  date  of  this 
Act,  makes  application  for  admission,  his  admissibil- 
ity shall  be  determined  under  the  provisions  of  law 
in  effect  on  the  date  of  the  issuance  of  the  visa.''  In 
1955,  appellee  herein  had  obtained  a  permit  to  re- 
enter the  United  States.  For  purposes  of  entry,  a 
reentry  permit  is  the  equivalent  of  an  immigration 
visa.^ 

United  States  ex  rel,  Polymeris  et  ah  v.  Tru- 

dell,  284  U.S.  279; 
Rederiaktieiolaget  Nordstjernen  v,  U.S.,  61  F. 

2d  808  (9th  Cir.  1932). 


-Incorrectly  stated  by  the  court  below,  inversely.    (Tr.  p.  12.) 


17 


Congress  having  specifically  saved  the  provision  of 
the  law  in  effect  on  the  date  of  issuance  of  an  immi- 
gration visa,  if  issued  prior  to  the  effective  date  of 
the  1952  Act,  and  if  unexpired,  must  necessarily  have 
intended  that  the  immigrant  alien  in  possession  of  a 
reentry  permit  (immigration  visa)  issued  after  the 
effective  date  of  the  1952  Act  is  subject  to  the  1952 
Act.  The  court  below  recognized  this  conclusion,  but 
avoided  the  effect  of  it  by  holding  (Tr.  p.  12) : 

^^But  assuming  the  validity  of  this  conclusion, 
since  the  Savings  Clause  is  part  of  the  1952  Act, 
the  net  result  still  is  that  the  Savings  Clause  is 
determinative  that  petitioner  is  admissible/' 

The  identical  question  was  presented  to  the  District 
Court  for  the  Southern  District  of  New  York  in 
Paris  V,  Shaiighnessy,  138  F.  Supp.  36.  Judge  Daw- 
son in  his  opinion  reached  the  opposite  conclusion  to 
that  of  the  court  below  herein.  At  page  41,  Judge 
Dawson  held : 

^^  Therefore,  the  right  of  petitioner  to  enter  the 
United  States  in  1953  was  to  be  determined  by 
the  law  existing  at  the  time  of  that  entry;  and 
the  law  at  the  time  of  that  entry  was  that  aliens 
ineligible  to  citizenship  ^  shall  be  excluded  from 
admission  into  the  United  States.'  " 

and  on  page  42: 

^^The  Savings  Clause  by  its  very  terms,  does 
not  continue  a  right  to  enter  and  reenter  the 
country,  irrespective  of  a  change  in  the  law,  for 
it  is  not  one  of  the  categories  specifically  referred 
to  in  the  Savings  Clause.  The  language  of  the 
Savings  Clause  clearly  indicates  that  all  that  is 
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preserved  by  that  clause  are  inchoate  rights  in 
process  of  determination  or  acquisition/' 

Judge  Goodman  in  his  opinion  (Tr.  p.  11)  referred 
to  the  Paris  case  and  particularly  the  last  sentence 
of  the  immediately  preceding  quotation  by  saying: 

^^In  my  opinion  the  Savings  Clause  of  the  1952 
Act  is  sufficiently  broad  to  preserve  this  status. 
I  do  not  read  it  as  being  limited  to  the  preserva- 
tion of  inchoate  rights  in  the  process  of  acquisi- 
tion as  did  the  court  in  Paris  v.  Shattghnessy,  138 
F.  Supp.  36  (S.D.  N.Y.  1956)  relied  upon  by  the 
Government." 

The  Paris  case  has  been  appealed  to  the  Court  of 
Appeals  for  the  Second  Circuit,  and  appears  as  Paris 
V.  Shaughnessy,  No.  24017.  Briefs  have  been  filed 
and  argument  completed.  Appellant  is  not  as  yet  in- 
formed of  a  decision. 

Referring  again  to  the  coroment  of  the  court  below 
regarding  the  Paris  opinion: 

^'I  do  not  read  it  (Sec.  405(a) )  as  being  limited 
to  the  preservation  of  inchoate  rights  in  process 
of  acquisition  as  did  the  court  in  Paris  v.  Shaugh- 
nessy/' 

In  the  view  of  appellant  herein,  any  question  as  to 
the  limitations  of  Section  405(a)  is  not  reached.  Ap- 
pellee is  an  immigrant  alien  seeking  to  enter  the 
United  States.  His  entry  is  to  be  determined  under 
the  provision  of  the  1952  Act.  Unless  he  is  in  pos- 
session of  an  unexpired  immigration  visa  issued  prior 
to  the  effective  date  of  the  1952  Act,  Sec.  405(a)  is 
not  applicable  to  him. 


19 


CONCLUSION. 

Appellant  respectfully  submits  that  the  court  below 
erred  in  granting  and  issuing  the  writ  of  habeas  cor- 
pus and  in  discharging  appellee  from  the  custody  of 
appellant.  The  order  of  the  court  below  issuing  the 
writ  and  discharging  appellee  should  be  reversed,  the 
writ  discharged,  the  petition  dismissed  and  the  ap- 
pellee remanded  to  the  custody  of  appellant. 

Dated,  San  Francisco,  California, 
April  5,  1957. 

Respectfully  submitted, 

Lloyd  H.  Burke, 

United  States  Attorney, 

Charles  Elmer  Collett, 

Assistant  United  States  Attorney, 

Attorneys  for  Appellant, 
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statement  of  the  case. 
The  facts  in  this  case  are  not  in  dispute  and  are 
clearly  stated  in  the  order  of  the  Court  below  and  in 
appellant's  brief.  The  appellee,  a  citizen  of  Switzer- 
land, was  admitted  to  the  United  States  for  permanent 
residence  on  July  1,  1949.  In  1951  he  obtained  relief 
from  military  service  in  th(^  United  States  armed 
forces  on  the  ground  of  alienage,  thereby  making  him- 
self ineligible  for  citizenship  (8  U.S.C.  1182  (a)  (22)). 


The  sole  issue  before  this  Court  is  whether  the 
^^ Savings  Clause '^  (Sect.  405(a)  of  the  1952  Act  (8 
U.S.C.  1101  footnote)  saves  to  the  appellee  the  right 
to  reenter  the  United  States  as  a  returning  resident, 
notwithstanding  ineligibility  to  citizenship. 


STATUTES  INVOLVED. 

Immigration  and  Nationality  Act  of  1952  (8  U.S.C. 
1101  et  seq.)  : 

^^Section  101.  (a)  (8  U.S.C.  1101(19)  (27). 

(19)  The  term  ^ineligible  to  citizenship',  when 
used  in  reference  to  any  individual,  means,  not- 
withstanding the  provisions  of  any  treaty  relating 
to  military  service,  an  individual  who  is,  or  was 
at  any  time,  permanently  debarred  from  becoming 
a  citizen  of  the  United  States  under  section  3(a) 
of  the  Selective  Training  and  Service  Act  of  1940, 
as  amended  (54  Stat.  885;  55  Stat.  844),  or  under 
section  4(a)  of  the  Selective  Service  Act  of  1948, 
as  amended  (62  Stat.  605;  65  Stat.  76),  or  under 
any  section  of  this  Act,  or  any  other  Act,  or  under 
any  law  amendatory  of,  supplementary  to,  or  in 
substitution  for,  any  of  such  sections  or  Acts. 

(27)     The  term  ^non  quota  immigrant'  means — 
******* 

(B)  an  immigrant,  lawfully  admitted  for  per- 
manent residence,  who  is  returning  from  a  tem- 
porary visit  abroad;  *  *  *" 

^^Section  212.  (a)  (8  U.S.C.  1182  (a)) 

Except  as  otherwise  provided  in  this  Act,  the 
following  classes  of  aliens  shall  be  ineligible  to 


receive  visas  and  shall  be  excluded  from  admis- 
sion into  the  United  States : 
*  ^  *  *  *  ^  * 

(22)  Aliens  who  are  ineligible  to  citizenship, 
except  aliens  seeking  to  enter  as  nonimmigrants; 
or  persons  who  have  departed  from  or  who  have 
remained  outside  the  United  States  to  avoid  or 
evade  training  or  service  in  the  armed  forces  in 
time  of  war  or  a  period  declared  by  the  President 
to  be  a  national  emergency,  except  aliens  who 
were  at  the  time  of  such  departure  nonimmigrant 
aliens  and  who  seek  to  reenter  the  United  States 
as  nonimmigrants;" 

Section  315  of  the  Immigration  and  Nationality  Act 
of  1952,  8U.S.C.  Se<?.  1426: 

^^(a)  Notwithstanding  the  provisions  of  Sec- 
tion 405(b),  any  alien  who  applies  or  has  applied 
for  exemption  or  discharge  from  training  or  serv- 
ice in  the  Armed  Forces  *  *  *  on  the  ground  that 
he  is  an  alien,  and  is  or  was  relieved  or  discharged 
from  such  training  on  such  ground,  shall  be  per- 
manently ineligible  to  become  a  citizen  of  the 
United  States. 

(b)  The  records  of  the  Selective  Service  Sys- 
tem *  *  *  shall  be  conclusive  as  to  whether  an  alien 
was  relieved  *  *  *  from  such  liability  for  training 
or  service  because  he  was  an  alien." 

Se<?tion  405(a)  of  the  Immigration  and  Nationality 
Act  of  1952,  8  U.S.C.  Sec.  1101  Footnote: 

'^Savings  Clause 

Sec.  405.  (a)  Nothing  contained  in  this  Act, 
unless    othei-wise    specifically    provided    therein, 
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shall  be  construed  to  affect  the  validity  of  any 
declaration  of  intention,  petition  for  naturaliza- 
tion, certificate  of  naturalization,  certificate  of 
citizenship,  warrant  of  arrest,  order  or  warrant  of 
deportation,  order  of  exclusion,  or  other  document 
or  proceeding  which  shall  be  valid  at  the  time 
this  Act  shall  take  effect;  or  to  affect  any  prose- 
cution, suit,  action,  or  proceedings,  civil  or  crimi- 
nal, brought,  or  any  status,  condition,  right  in 
process  of  acquisition,  act,  thing,  liability,  obliga- 
tion, or  matter,  civil  or  criminal,  done  or  existing, 
at  the  time  this  Act  shall  take  effect;  but  as  to 
all  such  prosecutions,  suits,  actions,  proceedings, 
statutes,  conditions,  rights,  acts,  things,  liabilities, 
obligations,  or  matters  the  statutes  or  parts  of 
statutes  repealed  by  this  Act  are,  unless  otherwise 
specifically  provided  therein,  hereby  continued  in 
force  and  effect.  When  an  immigrant,  in  posses- 
sion of  an  unexpired  immigrant  visa  issued  prior 
to  the  effective  date  of  this  Act,  makes  application 
for  admission,  his  admissibility  shall  be  deter- 
mined under  the  provisions  of  law  in  effect  on 
the  date  of  the  issuance  of  such  visa  *  *  *" 

Section  4  of  the  Immigration  Act  of  1924,  8  U.S.C. 
Sec.  204: 

^^When  used  in  this  Act  the  term  ^^  nonquota 
immigrant''  means — 

*  *  *  (b)  an  immigrant  previously  lawfully  ad- 
mitted to  the  United  States,  who  is  returning 
from  a  temporary  visit  abroad;  *  *  *" 

Section  13(c)   of  the  Immigration  Act  of  1924,  8 
U.S.C.  Sec.  213(c): 


^*No  alien  ineligible  to  citizenship  shall  be  ad- 
mitted to  the  United  States  unless  such  alien  (1) 
is  admissible  as  a  nonquota  immigrant  * 


*  *  M 


Section  3(a)  of  the  Selective  Training  and  Service 
Act  of  1940,  55  Stat.  844,  845 : 

^^  Except  as  otherwise  provided  in  this  Act, 
every  male  citizen  of  the  United  States  and  every 
other  male  person  residing  in  the  United  States, 
who  is  between  the  ages  of  twenty  and  forty-five 
*  *  *  shall  be  liable  for  training  and  service  in  the 
land  and  naval  forces  of  the  United  States:  pro- 
vided, that  any  citizen  or  subject  of  a  neutral 
country  shall  be  relieved  from  liability  for  train- 
ing and  service  under  this  Act  if,  prior  to  his  in- 
duction into  the  land  or  naval  forces,  he  has  made 
application  ^^to  be  relieved  from  such  liability  in 
the  manner  prescribed  by  and  in  accordance  with 
the  rules  and  regulations  prescribed  by  the  Presi- 
dent, but  any  person  who  makes  such  application 
shall  thereafter  be  debarred  from  becoming  a  citi- 
zen of  the  United  States  ***.'' 

Section  4(a)  of  the  Selective  Service  Act  of  1948, 
62  Stat.  604-606: 

^^(a)  Except  as  otherwise  provided  in  this 
title,  every  male  citizen  of  the  United  States,  and 
every  other  male  person  residing  in  the  United 
States,  who  is  between  the  ages  of  nineteen  and 
twenty-six  at  the  time  fixed  for  his  registration,  or 
who  attains  the  age  of  nineteen  after  having  been 
required  to  register  pursuant  to  Section  3  of  this 
title,  shall  be  liable  for  training  and  service  in 
the  armed  forces  of  the  United  States.  Any  citi- 
zen of  a  foreign  countiy,  who  is  not  deferrable 
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or  exempt  from  training  and  service  under  the 
provisions  of  this  title  (other  than  this  subsec- 
tion), shall  be  relieved  from  liability  for  training 
and  service  under  this  title  if,  prior  to  his  induc- 
tion into  the  armed  forces,  he  has  made  applica- 
tion to  be  relieved  from  such  liability  in  the  man- 
ner prescribed  by  and  in  accordance  with  rules 
and  regulations  prescribed  by  the  President;  but 
any  person  who  makes  such  application  shall 
thereafter  be  debarred  from  becoming  a  citizen  of 
the  United  States.  *  *  *" 


SUMMARY  OF  ARGUMENT. 
Section  13(c)  of  the  1924  Act,  (8  U.S.C.  213(c)) 
which  was  in  effect  until  December  1952,  permitted 
aliens  ineligible  to  citizenship  who  were  permanent 
residents  of  the  United  States  to  depart  and  reenter 
(if  otherwise  admissible),  notwithstanding  such  ineli- 
gibility to  citizenship.  The  appellee  had  such  a  non- 
excludable status  so  far  as  ineligibility  to  citizenship 
was  concerned.  This  status  was  preserved  to  him  by 
the  *^ Savings  Clause,''  Sec.  405(a)  of  the  Immigra- 
tion and  Nationality  Act  of  1952,  and  he  was  there- 
fore entitled  to  readmission  to  the  United  States  upon 
his  return  in  1955. 


ARGUMENT. 
The  appellee  was  admitted  to  the  United  States  in 
1949  as  a  permanent  resident.  In  1951,  he  made  appli- 
cation for,  and  was  released  from,  service  in  the  armed 


forces  on  the  ground  of  alienage.  He  thereby  became 
ineligible  to  citizenship.  An  immigrant,  previously 
lawfully  admitted  to  the  United  States,  returning  to 
the  United  States  after  a  temporary  visit  abroad,  is 
classified  as  a  nonquota  immigrant  (Section  4(b),  Act 
of  1924).  A  nonquota  immigrant  could  be  admitted 
to  the  United  States,  notwithstanding  ineligibility  to 
citizenship  under  the  provisions  of  Section  13(c)  of 
the  Immigration  Act  of  1924. 

Stated  differently,  a  permanent  resident  alien  who 
made  a  temporary  trip  abroad  could  be  readmitted  to 
the  United  States  on  his  return,  if  otherwise  admis- 
sible, notwithstanding  the  fact  that  he  was  ineligible 
to  citizenship.  He  had  a  non-excludable  status  so  far 
as  eligibility  to  citizenship  was  concerned.  The  1952 
Act  does  not  specifically  provide  such  a  non-excludable 
status.  To  this  extent,  we  agree  with  the  appellant. 
The  Court  below  found  that  this  non-exchtdable  status 
was  preserved  to  the  alien  after  the  1952  Act  by  the 
provisions  of  the  ^'Savings  Clause"  (Sec.  405(a)). 
This  finding  of  the  Court  below  is  the  sole  issue  be- 
fore this  Court. 

Appellant,  however,  has  digressed  from  this  issue, 
apparently  through  failure  to  properly  interpret  the 
rationale  of  the  decision  of  the  District  Court.  Appel- 
lant quotes  the  District  Court  decision  as  follows : 

^'In  my  opinion,  the  Savings  Clause  of  the  1952 
Act  is  sufficiently  broad  to  preserve  this  status 
(as  a  resident  alien).  I  do  not  read  it  as  being 
limited  to  the  preservation  of  inchoate  rights  in 
the  process  of  acquisition  as  did  the   court  in 


Paris  V,  Shaughnessy,  138  P.  Supp.  361  (S.D.N.Y. 
1956)  relied  upon  by  the  Government.  The  Sav- 
ings Clause  is  an  exceptionally  sweeping  one  de- 
signed for  a  statute  which  constituted  a  complete 
revision  of  our  immigration  law.  It  should  be  ap- 
plied, as  was  obviously  intended,  to  forestall  the 
deprivation  of  a  status  gained  under  prior  law, 
unless  it  clearly  appears  that  Congress  had  a  con- 
trary intent.  There  is  no  reason  to  believe  that 
the  Congress  wished  to  suddenly  circumscribe  the 
movement  of  resident  aliens  who  theretofore  had 
been  free  to  leave  the  United  States  temporarily 
and  return." 

The  appellant,  in  quoting  the  well-chosen  words  of 
the  Court  below,  supplied  the  following  words  ^^(as 
a  resident  alien)."  Judge  Goodman  was  not  referring 
to  the  status  as  a  resident  alien  in  the  quoted  para- 
graph, but  was  referring  to  the  non-excludable  status 
of  the  appellee.  Appellant  states : 

^'The  effect  of  the  decision  of  the  court  below  in 
invoking  Sec.  405  of  the  1952  Act,  the  SaviAgs 
Clause,  is  not  to  save  to  appellee  a  status,  but  to 
continue  the  effect  of  Sec.  13(c)  of  the  1924  Act 
as  permitting  a  nonquota  immigrant  alien  ineligi- 
ble to  citizenship  to  be  admitted  to  the  United 
States  as  a  nonquota  immigrant,  notwithstanding 
the  repeal  of  Sec.  13(c)." 

It  is  true  that  the  ^^ Savings  Clause"  does  continue 
the  effect  of  Section  13(c)  so  far  as  such  non-exclud- 
ability  status  is  concerned.  Appellant,  however,  hav- 
ing supplied  his  own  incorrect  interpretation  as  to  the 
status  referred  to  by  the  District  Court,  states: 
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*^The  fallacy  of  the  opinion  is  one  of  substitu- 
tion of  temis.  Appellee  was  found  to  be  an  ^im- 
migrant alien.'  The  term  *  resident  alien'  was  sub- 
stituted for  that  of  ^immigrant  alien'  and  a  ^sta- 
tus as  a  resident  alien'  was  then  attributed  to 
appellee  which  the  court  held  was  saved.  Con- 
gress clearly  acted  to  deprive  an  immigrant 
alien',  ineligible  to  citizenship,  who  had  pre- 
viously been  admitted  to  permanent  residence,  of 
the  privilege  of  reentering  the  United  States  as  a 
^nonquota  immigrant'  by  repealing  the  statutory 
authority  therefor.  No  clearer  expression  of  Con- 
gressional intent  can  be  suggested." 

Appellant  disregards  the  Supreme  Court  decisions 
hereinafter  discussed,  holding  that,  in  the  absence  of 
any  specific  statutory  provision,  a  status  under  the 
prior  Act  is  preserved.  There  is  no  specific  statutory 
provision  in  the  1952  Act  which  would  deprive  the 
appellee  of  his  non-excludable  status.  In  fact,  the 
only  authority  for  the  exclusion  of  aliens  imder  the 
1952  Act  lies  in  Section  212  which  reads  in  part: 

^^Except  as  otherwise  provided  in  this  Act,  the 
following  classes  of  aliens  shall  be  ineligible  to 
receive  visas  and  shall  be  excluded  from  admis- 
sion into  the  United  States:"  (Emphasis  ours) 

Appellant  contends  the  mere  failure  to  include  in 
the  1952  Act  an  exception  for  returning  resident  aliens 
ineligible  to  citizenship  constitutes  an  intent  to  termi- 
nate the  non-excludable  status  acquired  under  the 
prior  statute.  Obviously,  Congress  had  no  such  inten- 
tion. We  submit  that  Congress  was  merely  preventing 
aliens  from  acquiring  such  non-excludable  status  by 
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actions  after  the  effective  date  of  the  1952  Act,  and 
there  was  no  intent,  expressed  or  implied,  to  deprive 
aliens  of  such  a  non-excludable  status  acquired  under 
the  prior  laws. 

Concededly,  if  the  ^^ Savings  Clause"  does  not  apply, 
the  appellee  was  properly  excluded,  but  we  believe  that 
the  language  of  the  statute  and  the  decisions  of  the 
Courts  relating  to  the  ^^ Savings  Clause"  overwhelm- 
ingly support  the  decision  of  the  Court  below. 

In  United  States  v,  Menasche,  348  US  528,  the 
Court  stated : 

^^The  whole  development  of  this  Savings  Clause, 
its  predecessors  accompanying  each  of  the  recent 
codifications  in  the  field  of  immigration  and  nat- 
uralization, manifests  a  well-established  congres- 
sional policy  not  to  strip  aliens  of  advantages 
gained  under  prior  laws.  The  consistent  broaden- 
ing of  the  savings  provision,  particularly  in  its 
general  terminology,  indicates  that  this  policy  of 
preservation  was  intended  to  apply  to  matters 
both  within  and  without  the  specific  contemplation 
of  Congress/'  (Emphasis  ours) 
Shomherg  v.  United  States,  (348  US  540), 

likewise  holds  that  the  ''Savings  Clause"  is  all-inclu- 
sive, and  that,  where  Congress  intended  to  override  the 
''Savings  Clause"  because  it  deemed  other  considera- 
tions more  compelling  than  the  preservation  of  the 
status  quo,  it  plainly  said  so  in  the  Act.  In  footnote  5 
of  that  decision,  the  Court  cites  four  examples  of  such 
exceptions.  In  the  case  at  bar,  there  is  no  such  spe- 
cific exception  that  would  take  away  plaintiff's  pre- 
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existing  right  granted  by  statute,  to  reenter  the  United 
States,  notwithstanding  ineligibility  to  citizenshij),  if 
otherwise  admissible. 

As  pointed  out  above,  the  ^^ Savings  Clause"  is  found 
in  Section  405  of  the  McCarran  Act.  Both  the  Men- 
asche  and  the  Shomherg  cases  involved  subdivision 
**b''  of  the  ^^ Savings  Clause,''  which  deals  with  nat- 
uralization proceedings,  whereas,  the  case  at  bar  in- 
volves subdivision  ^^a",  which  deals  with  all  other  sit- 
uations. However,  the  interpretation  of  the  *^  Savings 
Clause"  found  in  the  cases  apply  to  both  subdivisions 
^*a"  and  ^^b"  with  equal  force. 

United  States  ex  rel,  Sciria  v.  Lelimann,  136  F. 
Supp.  458, 
and  the  later  case  of 

United  States  ex  rel,  Carson  v,  Kershner,  228 
F.  2d  142, 
discussed  the  Menasche  and  Shomherg  cases  as  they 
bear  on  different  situations.  The  conclusion  reached  is 
summed  up  in  the  following  language  of  the  Carson 
case,  at  page  146: 

^^The  Court  found  that  the  relevant  savings 
clause  in  that  case  was  the  one  contained  in  Sec- 
tion 405(b).  That  Section,  like  Section  405(a), 
consists  of  a  general  savings  provision  which  ap- 
plies unless  'otherwise  specifically  provided.'  " 

^t  4f  *  *  *  *  » 

''The  Menasche  and  the  Shomherg  opinions 
thus  clearly  teach  that  the  savings  clause  is  to  be 
interpreted  as  protecting  status  acquired  under 
prior  legislation,  unless  the  intent  to  withdraw 
that  protection  is  manifestly  clear.    It  was  held 
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in  the  Shomberg  case  that  such  intent  is  clear 
where  it  is  specifically  provided  that  a  provision 
shall  be  effective  ^notwithstanding'  the  terms  of 
the  sowings  clause.  No  such  clear  manifestation 
of  intent  is  apparent  in  the  present  case.''  (Em- 
phasis ours) 

We  repeat,  no  such  Congressional  intent  exists  in 
the  case  at  bar. 

An  additional  point  in  the  Carson  case  (at  p.  147) 
deserves  mention : 

^^  Moreover,  if  there  be  deemed  to  exist  any 
reasonable  doubt  as  to  whether  Congress  intended 
to  make  an  alien  deportable,  that  doubt  should 
be  resolved  in  his  favor.  Fong  Haw  Tan  v.  Phe- 
Ian,  1948,  33  US  6,  10,  68  S.  Ct.  374,  92  L.  Ed. 
433.'' 

The  same  view  is  expressed  a  little  differently  by 
this  Court  in  the  case  of  Aure  v.  United  States,  225 
F.  2d  88,  at  page  90,  as  follows: 

'^Clearly,  it  is  the  teaching  of  the  Menasche  case 
and  we  are  satisfied  it  was  the  intent  of  Congress 
that  the  savings  clause  is  not  limited  to  cases  in- 
volving affirmative  action  and  those  concerning 
derivative  citizenship,  but  its  preservation  fea- 
ture should  be  extended  to  all  substantive  rights 
existing  at  the  time  the  statute  creating  the  rights 
was  repealed.  The  real  test  is  whether  the  ^ right' 
which  the  alien  seeks  to  have  preserved  by  the 
savings  clause  is  a  substantive  right,  and  in  this 
regard  we  are  mindful  of  the  distinction  between 
substantive  rights  and  procedural  remedies." 
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In  the  instant  case  it  is  pointed  out  that  the  ap- 
pellee's right  of  reentry  is  not  merely  a  procedural 
remedy ;  it  was  a  substantive  right. 

Appellant  has  cited  Paris  v,  Shaughnessy,  138  F. 
Supp.  36.  With  respect  to  the  District  Court's  deci- 
sion in  the  Paris  case  that  only  *  inchoate  rights  in  the 
process  of  termination  or  acquisition"  are  saved,  at- 
tention is  invited  to  the  case  of 

Wo7ig  Kay  Siiey  v.  Brotvnell,  227  F.  2d  41, 
in  which  the  Court  declared  (at  p.  42)  : 

*^It  may  be  said  that  the  only  ^rights'  directly 
referred  to  in  the  savings  clause  are  rights  '  in  the 
process  of  acquisition. '  But  we  think  this  phrase 
was  intended  to  have  a  broadening  rather  than  a 
narrowing  effect.  Congress  can  hardly  have  in- 
tended to  preserve  only  rights  4n  the  process  of 
acquisition'  and  cut  off  rights  'fully  acquired'." 

The  following  cases  illustrate  some  of  the  situations 
in  which  the  courts  have  held  that  a  status  of  non- 
deportability  under  prior  law  is  preserved  by  the  sav- 
ings clause: 

United  States  ex  reh  De  Litca  v.  O'Eourke,  213 
F.  2d  759, 
held  that  a  non-deportable  status  gained  by  judicial 
recommendation  against  deportation  after  a  narcotics 
conviction  was  saved,  even  though  the  new  Immigra- 
tion Act  makes  no  provision  for  such  recommendation. 

Ex  parte  Robles-Rubio,  119  F.  Supp.  610, 
made  the  same  decision,  the  Court  saying  at  page  613 : 
' '  The  breadth  of  the  savings  clause  is  indicative 
of  the  Congressional  awareness  that  the  1952  Act 
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would  inevitably  have  unforeseen  effects  upon 
pre-existing  statuses  and  conditions,  and  the  Con- 
gressional desire  to  avoid  such  effects  insofar  as 
possible. 

United  States  ex  reh  Sciria  v,  Lehmann,  139 
F.  Supp.  458, 
held  that  immunity  from  deportation  gained  by  a 
statute  of  limitations  was  preserved,  despite  a  provi- 
sion of  the  new  Act  which  seemed  to  remove  the  im- 
munity. 

United  States  ex  rel.  Carson  v.  Kershner,  228 
F.  2d  142, 
held  that  immunity  from  deportation  by  a  conditional 
pardon  was  saved. 

And  the  Attorney  General  has  held  in  a  recent  In- 
terim Decision  (Matter  of  J—,  A9  689,  703,  Int.  Dec. 
753,  decided  February  16,  1956)  that  an  alien  who  was 
deportable  because  he  had  reentered  the  United  States 
illegally  after  a  prior  deportation,  acquired  a  non- 
deportable  status  by  a  private  bill  enacted  by  Con- 
gress in  1949  and  that  such  status  was  preserved  by 
the  savings  clause.  The  Attorney  General  rested  his 
decision  on  the  Menasche  case. 

The  same  principle  that  governed  the  foregoing 
cases  should  be  applicable  here.  The  only  essential 
difference  between  the  cited  cases  and  the  case  at  bar 
relates  to  the  manner  in  which  the  status  of  non-de- 
portability  or  non-excludability  was  acquired.  In  the 
cited  cases  it  was  acquired  by  a  variety  of  methods — 
judicial,  statute  of  limitations,  pardon,  private  bill — 
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and  in  the  case  at  bar,  it  was  acquired  by  legislative 
enactment;  that  is,  Section  13(c)  of  the  1924  Act. 

In  view  of  the  express  provisions  of  the  *' Savings 
Clause"  that  repealed  statutes  be  continued  in  full 
force  and  effect,  no  reason  exists  to  distinguish  this 
case  from  the  others.  As  the  Court  below  said,  the 
^^Sa^dngs  Clause"  should  be  applied  as  was  intended — 
to  forestall  deprivation  of  status  gained  under  prior 
law,  unless  it  clearly  appears  that  Congress  had  a 
contrary  intent.  There  is  no  reason  to  believe  that 
Congress  wished  to  suddenly  circumscribe  the  move- 
ments of  resident  aliens  who  heretofore  had  been  free 
to  leave  the  United  States  temporarily  and  return. 

We  agree  with  appellant  that  Congress  has  the 
power  to  prescribe  terms  and  conditions  upon  which 
aliens  may  enter  or  remain  in  the  United  States,  and 
we  believe  that  in  the  enactment  of  Section  405(a) 
of  the  Immigration  Act  of  1952,  Congress  exercised 
that  power  to  preserve,  among  other  things,  a  non- 
excludable status  which  existed  prior  to  the  1952  Act, 
in  the  same  manner  that  the  various  non-deportable 
statutes  involved  in  the  above  cited  cases  were  saved. 

The  court  below  indicated  the  fallacy  of  the  deci- 
sion of  the  District  Court  in  Paris  v,  Shaiighnessy, 
138  F.  Supp.  36,  cited  by  appellant,  stating: 

^^In  my  opinion,  the  savings  clause  of  the  1952 
Act  is  sufficiently  broad  to  preserve  this  status.  I 
do  not  read  it  as  being  limited  to  the  preservation 
of  inchoate  rights  in  the  process  of  acquisition  as 
did  the  Court  in  Paris  v.  Shaughnessy,  138  F. 
Supp.  36  ( S.D.N. Y.  1956),  relied  upon  the  Gov- 
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ernment.  The  savings  clause  is  an  exceptionally 
sweeping  one  designed  for  a  statute  which  con- 
stituted a  complete  revision  of  our  immigration 
law.  It  should  be  applied,  as  was  obviously  in- 
tended, to  forestall  the  deprivation  of  a  status 
gained  under  the  prior  law,  unless  it  clearly  ap- 
pears that  Congress  had  a  contrary  intent.  There 
is  no  reason  to  believe  that  the  Congress  wished 
to  suddenly  circumscribe  the  movements  of  resi- 
dent aliens  who  theretofore  had  been  free  to  leave 
the  United  States  temporarily  and  return." 

Appellant  contends  that  appellee,  as  an  immigrant 
seeking  admission  to  the  United  States,  had  no  rights 
or  status  by  reason  of  his  prior  residence  in  the  United 
States,  and  that,  to  be  admitted,  he  must  meet  all  the 
requirements  of  the  statutes  in  effect  at  the  time  of 
his  application  for  admission.  We  agree  that  he  must 
meet  the  requirements  of  the  statutes  in  effect  at  the 
time  of  his  application  for  admission,  but  we  would 
point  out,  as  did  the  Court  below,  that  the  ^^  Savings 
Clause''  (Section  405)  is  a  part  of  the  statute  which 
was  in  effect  at  the  time  of  appellee's  application  for 
admission,  and  the  excluding  provision  of  the  statute 
(Section  212(a))  states: 

^^  Except  as  otherwise  provided  in  this  Act,  the 
following  classes  of  aliens  shall  be  ineligible  to 
receive  visas  and  shall  be  excluded  from  admission 
into  the  United  States:" 

Furthermore,  the  fact  that  the  present  and  prior 
statutes  provide  for  reentry  permits  in  lieu  of  immi- 
grant visas  for  alien  permanent  residents  returning 
from   temporary   visits   abroad   indicates   that   such 
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aliens  are  not  treated  exactly  the  same  as  aliens 
who  have  never  had  a  residence  in  the  United 
States.  The  decision  of  the  Supreme  Court  in  Kivong 
Hai  Sh£w  v.  Col  ding,  344  US  590,  makes  it  abim- 
dantly  clear  that  a  resident  alien  returning  from  a 
temporary  trip  outside  the  United  States  has  a  status 
different  from  that  of  an  alien  who  has  never  been  in 
the  United  States  before.  This  decision  has  been  fol- 
lowed by  the  lower  courts  and  by  the  Board  of  Immi- 
gration Appeals  in  subsequent  cases. 

RoggenhiM  v.  Lushy,  116  Fed.  Supp.  315; 

In  Matter  of  B—  A9  552,  318  V  I.&X.  Dec.  712. 


CONCLUSION. 

We  respectfully  submit  that  the  Court  below  cor- 
rectly applied  the  law  in  holding  that  the  appellee  had 
a  non-excludable  status  mider  Section  13(c)  of  the 
Immigration  Act  of  1924  which  was  saved  to  him  by 
the  provisions  of  Section  405(a)  of  the  Immigration 
Act  of  1952,  and  that  the  order  of  ih^  Court  below 
should  be  affirmed. 

Dated,  San  Francisco,  California, 
Jime  5,  1957. 

Arthur  J.  Phelax, 

MiLTOX    T.    SiMMOXS, 

Attorneys  for  Appellee, 
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No.  15,394 

IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Bruce  G.  Barber,  District  Director, 

Immigration      and     Naturalization 

Service, 

Appellmit, 

vs. 

Kurt  Rietmann, 

Appellee. 


On  Appeal  from  the  United  States  District  Court  for  the 
Northern  District  of  California. 

APPELLANT'S  REPLY  BRIEF. 


Since  the  filing  of  appellee's  brief,  two  cases  having 
important  bearing  upon  this  appeal  have  been  con- 
sidered and  decided  by  appellate  courts: 

Lehmann  i\  U,  S,  ex  rel.  Carsoyi,  by  the  Su- 
preme Court,  353  U.S.  685; 
Paris  V.  Shmighnessy,  by  the  Court  of  Appeals 
for  the  Second  Circuit,  decided  July  2,  1957, 
P.2d 

Appellant  in  his  opening  brief  has  called  the 
Court's     attention     to     the     provisions     of     Section 


212(a)  (22)  of  the  1952  Immigration  and  Nationality 
Act,  wherein  Congress  provided  that  aliens  who  are 
ineligible  to  citizenship,  except  aliens  seeking  to  enter 
as  non-immigrants^  shall  be  excluded  from  admission 
into  the  United  States.  The  previous  existing  Section 
13(c)  of  the  1924  Act,  which  permitted  such  alien 
ineligible  to  citizenship  to  be  admitted  as  a  non-quota 
immigrant  was  thus  specifically  changed.  Appellee  in 
his  reply  contends  that  Section  405(a)  saves  to  him 
''a  status  as  resident  alien  enabling  him  to  depart 
the  United  States  on  temporary  business  abroad  and 
return  even  though  he  was  ineligible  to  citizenship.'' 
Appellee  concedes  that  the  1952  Act  does  not  spe- 
cifically provide  such  non-excludable  status.  (Brief, 
p.  7.)  It  is  his  contention  that  it  was  necessary  for 
Congress  to  have  specifically  provided  that  the  pro- 
visions of  Section  212(a)(2)  shall  be  effective  ^^not- 
withstanding" the  terms  of  the  savings  clause  in 
order  to  take  such  provision  outside  the  terms  of  the 
savings  clause.  Appellee  cited  United  States  ex  reL 
Carson  v.  Kershner,  228  F.2d  142,  in  support  of  his 
contention  and  particularly  italicized  the  following 
quotation:  ^^It  was  held  in  the  Shomberg  case  that 
such  intent  is  clear  where  it  is  specifically  provided 
that  a  provision  shall  be  effective  ^notwithstanding' 
the  terms  of  the  savings  clause."  The  Supreme  Court 
granted  certiorari  in  Lehmann  v,  U,  S.  ex  rel.  Carson, 
353  U.S.  915,  and  on  June  3,  1957  held  the  Court  of 
Appeals  in  error  and  reversed  its  judgment,  353  U.S. 
685. 

The  following  paragraph  is  quoted  from  page  689 
of  the  opinion  of  the  Court: 


^^Thus,  even  if  we  assume  that  respondent  has 
a  ^status'  within  the  meaning  of  Section  405(a), 
that  section  by  its  own  terms  does  not  apply  to 
situations  *  otherwise  specifically  provided'  for  in 
the  Act.  Section  241(a)(1)  specifically  provides 
for  the  deportation  of  an  alien  who  ^at  the  time 
of  entry  was  .  .  .  excludable  by  the  law  existing 
at  [that]  time/  and  Section  241(a)  (4)  specifically 
provides  for  the  deportation  of  an  alien  who  *at 
any  time  after  entry'  has  been  convicted  of  two 
crimes  involving  moral  turpitude.  And  Section 
241(d)  makes  Sections  241(a)(1)  and  241(a)(4) 
applicable  to  all  aliens  covered  thereby,  ^notwith- 
standing (1)  that  any  such  alien  entered  the 
United  States  prior  to  the  date  of  enactment  of 
this  Act,  or  (2)  that  the  facts,  by  reason  of  which 
any  such  alien  belongs  to  any  of  the  classes  enum- 
erated in  subsection  (a),  occurred  prior  to  the 
date  of  enactment  of  this  Act.'  It  seems  to  us  in- 
disputable, therefore,  that  Congress  was  legislat- 
ing retrospectively,  as  it  may  do,  to  cover  offenses 
of  the  kind  here  involved.  This  case  is,  therefore, 
^otherwise  specifically  provided'  for  within  the 
meaning  of  Section  405(a).  The  Court  of  Ap- 
peals was  in  error  in  holding  to  the  contrary,  and 
its  judgment  is  reversed." 

The  case  of  Paris  v,  Shaughnessy,  138  F.  Supp.  36, 
has  been  cited  to  the  Court  as  reaching  a  decision 
contrary  to  the  decision  of  the  District  Court  below 
herein.  On  July  2,  1957,  the  Court  of  Appeals  for 
the  Second  Circuit,  in  Paris  v,  Shaughnessy,  No.  137, 

October  term  1956,  Docket  No.  24017,  F.2d  , 

affirmed  the  judgment  of  the  District  Court.  Paris, 
similarly  to  appellee  herein,  had  voluntarily  made  ap- 
plication to  be  relieved  from  liability  from  training 
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and  service  in  the  Armed  Forces  and  in  so  doing  de- 
barred himself  from  becoming  a  citizen  of  the  United 
States.  Prior  to  the  effective  date  of  the  Immigration 
and  Nationality  Act  of  1952,  he  could  depart  from  the 
United  States  as  a  visitor  abroad  and  reenter  legally. 
Paris  last  departed  the  United  States  on  August  15, 
1953.  When  he  entered  the  United  States  on  Septem- 
ber 15,  1953,  the  Immigration  and  Nationality  Act  of 
1952  was  in  effect.  Under  Section  212(a)  (22),  he  was 
an  excludable  alien.  His  contention  was  that  the 
provisions  of  Section  405(a),  the  savings  clause  of  the 
1952  Act,  applied  to  him  and  that  Section  212(a)  (22) 
was  therefore  inapplicable.    The  Court  held: 

^^But  Paris  misreads  Section  405(a).  His  pre- 
existing status  of  non-deportability  would  have 
remained  unchanged  unless  the  1952  Act  other- 
wise specifically  provided.  Section  212(a)  (22) 
of  that  Act  does  so  otherwise  specifically  provide. 
Cf.  Lehmann  v.  U.S.  ex  rel.  Carson,  decided  June 
3,  1957,  353  U.S.  685.  Mulcahey  v.  Catalanotte, 
decided  June  3,  1957,  353  U.S.  692.'^ 

It  is  respectfully  submitted  that  the  Court  below  is 
in  error  and  its  judgment  should  be  reversed. 

Dated,  San  Francisco,  California, 
August  15,  1957. 

Lloyd  H.  Burke, 

United  States  Attorney, 

Charles  Elmer  Collett, 

Assistant  United  States  Attorney, 

Attorneys  for  Appellant, 
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The  Tax  Court  of  the  United  States 
Docket  No.  49897 

MILFORD  R.  BAUMGARDNER, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DOCKET  ENTRIES 

1953 
July  31 — Petition    received    and    filed.     Taxpayer 

notified.  Fee  paid. 
Aug.    3 — Copy     of    petition     served     on     General 

Counsel. 
Sept.  15 — Answer  filed  by  General  Counsel. 
Sept.  15 — Request  for  hearing  in  Los  Angeles,  filed 

by  General  Counsel. 
Sept.  18 — Notice  issued  placing  proceeding  on  Los 

Angeles  Calendar.  Service  of  answer  and 

request  made. 
Nov.    2 — Reply  to  answer  filed  by  taxpayer.  Copy 

served. 
1954 
Aug.  10 — Hearing  set  Dec.   6,   1954,   Los  Angeles, 

California. 
Oct.  26 — Notice  canceling  the  hearing. 

1955 
Jan.  10— Hearing  set  March  21,  1955,  Los  Angeles, 
California. 


4  Milford  R,  Baiimgardner,  et  ux,,  vs. 

Docket  Entries — (Continued) 
1955 

Feb.  16 — Motion  for  a  continuance,  filed  by  Gen- 
eral Counsel. 

Feb.  18 — Hearing  set  3/9/55,  Washington,  D.  C,  on 
respondent's  above  motion. 

Mar.  9 — Hearing  had  before  Judge  Kern  on  re- 
spondent's motion  for  continuance. 
Granted. 

Mar.  9 — Order  that  respondent's  motion  is  granted 
and  case  is  stricken  from  the  Los  Angeles 
calendar  of  3/21/55  and  continued  to  the 
7/5/55  Los  Angeles  calendar,  entered. 

Mar.  25 — Hearing  set  7/5/55,  Los  Angeles,  Cali- 
fornia. 

Apr.  18 — Notice  hearing  date  changed  to  6/20/55, 
Los  Angeles. 

June  21 — Hearing  had  before  Judge  Black  on  peti- 
tioner's oral  motion  to  consolidate  dockets 
49897,  49898  and  49899,  granted;  and  on 
Court's  own  motion  to  continue.  Continued 
to  next  term. 

June  21 — Order  that  case  is  continued  to  next  term 
in  Los  Angeles,  California,  entered. 

July  13 — Transcript  of  hearing  6/21/55  filed. 

Aug.  4 — Hearing  set  November  28,  1955,  Los  An- 
geles. 

Nov.  29,  30, 

Dec.  1 — Hearing  had  before  Judge  Tietjens  on  the 
merits,  on  respondent's  motion  to  amend 
answer,  granted.  Stipulation  of  facts,  mo- 
tion to  amend  and  amendments  to  answer, 
filed  at  hearing.  Served.  Briefs  60  days 
from  12/1/55,  30  days  thereafter,  replies. 


Commissioner  of  Internal  Reverme  5 

Docket  Entries — (Continued) 
1955 
Dee.  12— Transcript  of  hearing  11/29/55  filed. 
Dec.  12— Transcript  of  hearing  11/30/55  filed. 
Dec.  12 — Transcript  of  hearing  12/1/55  filed. 

1956 

Jan.  27 — Motion  for  extension  to  February  29,  1956, 
to  file  brief,  filed  by  respondent.  1/30/56 
granted. 

Feb.  24— Brief  filed  by  taxpayer.  3/12/56  copy 
served. 

Feb.  28— Motion  for  extension  to  March  7,  1956,  to 
file  brief,  filed  by  respondent.  2/29/56 
granted. 

Mar.  7 — Respondent's  brief  filed.  3/8/56  copy 
served. 

May  9 — Memorandum  findings  of  fact  and  opin- 
ion filed,  Tietjens,  J.  Decision  will  be  en- 
tered under  Rule  50.  Served  5/9/56. 

Aug.  28 — Agreed  computation  filed. 

Aug.  29 — Decision  entered.  Tietjens,  J.  Division  1. 
Served  8/30/56. 

Nov.  19 — Petition  for  review  by  United  States 
Court  of  Appeals,  Ninth  Circuit,  filed  by 
petitioner. 

Nov.  19 — Statement  of  Points  filed. 

Nov.  19 — Designation  of  contents  of  record  on  re- 
view filed. 

Nov.  20 — Proof  of  service  of  petition  for  review, 
statement  of  points  and  designation  filed. 
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The  Tax  Court  of  the  United  States 
Docket  No.  49899 

MILFORD  R.  BAUMGARDNER  and  PEARL  E. 
BAUMGARDNER,  Husband  and  Wife, 

Petitioners, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DOCKET  ENTRIES 
1953 
July  31 — Petition    received    and    filed.     Taxpayer 

notified.  Fee  paid. 
Aug.    3 — Copy     of    petition    served     on     General 

Counsel. 
Sept.  15 — Answer  filed  by  General  Counsel. 
Sept.  15 — Request  for  hearing  in  Los  Angeles,  filed 

by  General  Counsel. 
Sept.  18 — Notice  issued  placing  proceeding  on  Los 

Angeles  Calendar.  Service  of  answer  and 

request  made. 
Nov.    2 — Reply  to  answer  filed  by  taxpayer.  Copy 

served. 

1954 
Aug.  10 — Hearing  set   Dec.   6,   1954,   Los  Angeles, 

California. 
Oct.  26 — Notice  canceling  the  hearing. 
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Docket  Entries — (Continued) 
1955 

Jan.  10 — Hearing  set  March  21,  1955,  Los  Angeles, 
California. 

Feb.  16 — Motion  for  a  continuance,  filed  by  Gen- 
eral Counsel. 

Feb.  18— Hearing  set  3/9/55,  Washington,  D.  C,  on 
respondent's  above  motion. 

Mar.  9 — Hearing  had  before  Judge  Kern  on  re- 
spondent's motion  to  continue.  Granted. 

Mar.  9 — Order  that  respondent's  motion  is  granted 
and  case  is  stricken  from  the  Los  Angeles 
calendar  of  3/21/55  and  continued  to  the 
7/5/55  Los  Angeles,  California,  calendar, 
entered. 

Mar.  25 — Hearing  set  7/5/55,  Los  Angeles,  Cali- 
fornia. 

Apr.  18 — Notice  hearing  date  changed  to  6/20/55, 
Los  Angeles. 

June  21 — Hearing  had  before  Judge  Black  on  peti- 
tioner's oral  motion  to  consolidate  dockets 
49897,  49898  and  49899,  granted;  and  on 
Court's  own  motion  to  continue.  Continued 
to  next  term. 

June  21 — Order  that  case  is  continued  to  next  term 
in  Los  Angeles,  California,  entered. 

July  13 — Transcript  of  hearing  6/21/55  filed. 

Aug.  4 — Hearing  set  November  28,  1955,  Los  An- 
geles. 

Nov.  29,  30 — Hearing  had  ))ef()re  Judge  Tietjens  on 
the  merits. 
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Docket  Entries — (Continued) 
1955 

Dec.  1 — Stipulation  of  facts,  tiled  at  hearing. 
Briefs  60  days  from  12/1/55  and  replies 
30  days  thereafter. 

Dec.  12— Transcript  of  hearing  11/29/55  filed. 

Dec.  12 — Transcript  of  hearing  11/30/55  filed. 

Dec.  12 — Transcript  of  hearing  12/1/55  filed. 
1956 

Jan.  27 — Motion  for  extension  to  February  29,  1956, 
to  file  brief,  filed  by  respondent.  1/30/56 
granted.  \ 

Feb.  24— Brief  filed  by  taxpayer.  3/12/56  copy 
served. 

Feb.  28— Motion  for  extension  to  March  7,  1956,  to 
file  brief,  filed  by  respondent.  2/29/56 
granted. 

Mar.  7 — Respondent's  brief  filed.  3/8/56  copy 
served. 

May  9 — Memorandum  findings  of  fact  and  opin- 
ion filed,  Tietjens,  J.  Decision  will  be  en- 
tered under  Rule  50.  Served  5/9/56. 

Aug.  28 — ^Agreed  computation  filed. 

Aug.  29 — Decision  entered.  Tietjens,  J.  Division  1 
Served  8/30/56. 

Nov.  19 — Petition  for  review  by  United  States 
Court  of  Appeals,  Ninth  Circuit,  filed  by 
petitioners. 

Nov.  19 — Statement  of  Points  filed. 

Nov.  19 — Designation  of  contents  of  record  on  re- 
view filed. 

Nov.  20 — Proof  of  service  of  petition  for  review, 
statement  of  points  and  designation  filed. 
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The  Tax  Court  of  the  United  States 
Docket  No.  49897 

MILFORD  R.  BAUMGARDNER, 

Petitioner, 

vs. 

DIRECTOR  OP  INTERNAL  REVENUE, 

Resi^ondent. 

PETITION 

The  above-named  petitioner  hereby  petitions  for  a 
redetermination  of  the  deficiency  set  forth  by  the 
Director  of  Internal  Revenue  in  his  Notice  of  de- 
ficiency (Symbols  A:R:90D:LHP)  dated  May  11th, 
1953,  and  as  a  basis  of  his  proceeding  alleges  as 
follows : 

(1)  That  petitioner  is  an  individual  residing  at 
406  West  131st  Street,  Hawthorne,  California.  The 
returns  for  the  period  here  involved  were  filed  with 
the  Collector  for  the  6th  Collection  District  of  Cali- 
fornia. 

(2)  The  notice  of  deficiency  was  mailed  to  the 
petitioner  on  May  11,  1953 ;  a  copy  of  the  deficiency 
notice  and  so  much  of  the  statement  contained 
therein  as  is  material  is  attached  hereto  and  marked 
Exhibit  ^^A." 

(3)  The  taxes  in  controversy  are  income  taxes 
for  the  calendar  years  1945  and  1947  in  the  aggre- 
gate amount  of  $1,832.16,  and  penalty  in  the  amount 
of  $1,030.96. 
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(4)  The  determination  of  tax  set  forth  in  said 
notice  of  deficiency  is  based  upon  the  following 
errors : 

(a)  Respondent  erred  in  determining  petitioner 
realized  a  long-term  capital  gain  in  1945  in  the 
amount  of  $2,679.52  from  the  sale  of  a  residence  in 
lieu  of  $1,128.50  which  was  reported  in  petitioner's 
income  tax  return. 

(b)  Respondent  erred  in  including  in  petition- 
er's return  for  the  year  1945  other  income  in  the 
amount  of  $3,889.56. 

(c)  Respondent  erred  in  including  in  petition- 
er's income  for  the  year  1947  other  income  in  the 
sum  of  $3,370.78. 

(d)  Respondent  erred  in  proposing  to  assess 
penalties  for  each  of  the  years  involved  under  the 
provisions  of  Section  293(b)  and  Section  294(d)(2) 
of  the  Internal  Revenue  Code. 

(e)  Respondent  erred  in  proposing  for  assess- 
ment any  deficiencies  for  either  of  the  years  in- 
volved for  the  reason  that  the  same  are  now  barred 
by  the  provisions  of  Section  275  of  the  Internal 
Revenue  Code. 

(5)  The  facts  upon  which  petitioner  relies  as  the 
basis  of  this  proceeding  are  as  follows : 

(a)  Petitioner  realized  in  1945  a  long-term  capi- 
tal gain  on  the  sale  of  a  residence  in  the  amount  of 
$1,128.50  and  no  more,  which  amount  was  reported. 
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This  was  community  income  and  petitioner  reported 
liis  one-half  thereof  in  his  return  for  that  year. 

(b)  Petitioner  did  not  receive  in  the  year  1945 
other  income  in  the  amount  of  $3,889.56,  or  in  any 
other  amount,  which  was  not  reported  in  his  return. 

(c)  Petitioner  did  not  receive  income  in  1947  in 
the  amount  of  $3,370.78,  or  any  other  amount,  which 
was  not  reported  in  his  return. 

(d)  Petitioner's  returns  for  each  of  the  years  in 
question  were  true  and  correct  at  the  time  he  filed 
them  to  the  best  of  his  knowledge  and  belief.  These 
returns  were  not  filed  with  the  intent  to  defeat  or 
evade  any  tax  liability  legally  due;  petitioner  did 
not  substantially  underestimate  his  tax  for  either  of 
the  years  under  declarations  which  he  filed. 

(e)  Petitioner  filed  his  Federal  income  tax  re- 
turn for  the  year  1945  on  or  about  March  15,  1946, 
and  filed  his  Federal  income  tax  return  for  the  year 
1947  on  or  about  March  15,  1948. 

Wherefore,  petitioner  prays  that  the  Court  may 
hear  this  petition  and  determine: 

(1)  That  there  are  no  deficiencies  in  income 
taxes  for  either  of  the  years  involved ;  and 

(2)  That  there  are  no  penalties  due  and  owing 
under  the  provisions  of  Sections  293  and  294  of  the 
Internal  Revenue  Code. 

/s/  GEORGE  BOUCHARD, 
Counsel  for  Petitioner. 
Duly  verified. 
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EXHIBIT  A 

Form  1234 

U.  S.  Treasury  Department 

Office  of  the  Director  of  Internal  Revenue 

Head,  Audit  Division 

417  South  Hill  Street 

Los  Angeles  13,  California 

In  replying  Refer  to: 
A:R:90D:LHP 

May  11,  1953. 
Mr.  Milford  R.  Baumgardner, 
406  West  131st  Street, 
Hawthorne,  California. 

Dear  Mr.  Baumgardner : 

You  are  advised  that  the  determination  of  your 
income  tax  liability  for  the  taxable  years  ended  De- 
cember 31,  1945  and  December  31,  1947,  discloses  a 
deficiency  of  $1,832.16  and  $1,030.96  in  penalties,  as 
shown  in  the  statement  attached.  Assessment  of  such 
deficiency  or  deficiencies  has  been  made  under  the 
provisions  of  the  internal  revenue  laws  applicable 
to  jeopardy  assessments. 

In  accordance  with  the  provisions  of  existing  in- 
ternal revenue  laws  notice  is  hereby  given  of  the 
deficiency  or  deficiencies  mentioned. 

Within  90  days  from  the  date  of  the  mailing  of 
this  letter  you  may  file  a  petition  with  The  Tax 
Court  of  the  United  States,  at  its  principal  address, 
Washington  4,  D.  C,  for  a  redetermination  of  the 
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deficiency.  In  counting  the  90  days  you  may  not  ex- 
clude any  day  unless  the  90th  day  is  a  Saturday, 
Sunday  or  legal  holiday  in  the  District  of  Columbia 
in  which  event  that  day  is  not  counted  as  the  90th 
day.  Otherwise  Saturdays,  Sundays  and  legal  holi- 
days are  to  be  counted  in  computing  the  90-day 
])eriod. 

Very  truly  yours, 

T.  COLEMAN  ANDREWS, 

Commissioner, 

By  /s/  R.  A.  RIDDELL, 
Director. 
Enclosures: 
Statement 
Form  1276 

Statement 
A  :R  :90D  :LHP 

Mr.  Milford  R.  Baumgardner 
406  West  131st  Street 
Hawthorne,  California 

Tax  LiabiUty  for  the  Taxable  Yeai-s  Ended  December  31, 
1945,  and  December  31,  1947 

Summarv  of  Deficiencies 


Year  Deficiency 

1945  Income  tax $1,146.97 

1947  Income  tax 685.19 


Sec. 
293(b) 

-Penalties 

Sec. 
294(d)(2) 

$573.49 

$  73.38 

342.59 

41.50 

$1,832.16  $916.08  $114.88 

Summary  of  assessments  made  under  the  provisions  of  In- 
ternal Revenue  laws  applicable  to  jeopardy  assessments  on  April 
2,  1953,  for  the  taxable  years  ended  December  31,  1945,  and 
December  31,  1947. 
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Year  Deficiency 

1945  Income  tax $1,146.97 

1947  Income  tax 685.19 


Penalties- 

Sec.                     Sec. 

Interest  to 

293(b)              294(d)(2) 

4-2-53 

$573.49        $  73.38 

$485.12 

342.59            41.50 

207.58 

Totals $1,832.16        $916.08        $114.88        $692.70 

This  determination  of  your  income  tax  and  penalty  liability 
has  been  made  upon  the  basis  of  information  on  file  in  this  office. 

The  above-mentioned  penalties  have  been  asserted  in  accord- 
ance with  the  provisions  of  the  sections  of  the  Internal  Eevenue 
Code  shown  above. 

It  has  been  determined  that  during  the  calendar  years  1945 
and  1947  taxable  community  income  was  received  by  you  and 
your  wife.  Pearl  E.  Baumgardner,  in  the  amounts  shown  below 
which  you  failed  to  report  in  your  income  tax  returns  for  the 
years  mentioned: 

Amount  Your  Community  % 

Year  Received  of  Amount  Received 

1945  $  7,779.12  $3,889.56 

1947  6,741.56  3,370.78 


Totals $14,520.68  $7,260.34 

Your  income  for  the  calendar  years  1945  and  1947  is  in- 
creased herein  by  your  community  share  of  the  above-mentioned 
amounts  of  unreported  income. 

Adjustments  to  Income 
Taxable  Year  Ended  December  31,  1945 

Adjusted   gross   income    as   disclosed   by 

return    $2,372.75 

Additional  income: 

(a)  Long-term  capital  gain  increased-$    775.51 

(b)  Other  income  unreported 3,889.56  4,665.07 


Adjusted  gross  income  as  corrected $7,037.82 

Allowable  deduction: 

(c)   Standard  deduction  500.00 


Net  income  as  determined $6,537.82 
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Explanation  of  Adjustments 

(a)  It  has  been  determined  that  3^011  realized  a  long-term 
capital  gain  of  $2,679.52  from  the  sale  of  a  residence  during  this 
taxable  year,  in  lieu  of  $1,128.50,  the  amount  reported  in  your 
return,  an  increase  of  $1,551.02,  your  community  half  of  which 
is  $775.51. 

(b)  This  adjustment  has  been  previously  explained. 

(c)  The  standard  deduction  of  $500.00  is  allowed  under  the 
provisions  of  section  23 (aa)  of  the  Internal  Revenue  Code. 

Computation  of  Tax 
Taxable  Year  Ended  December  31,  1945 

Net  income  as  determined $6,537.82 

Less:  Surtax  exemptions 1,000.00 

Surtax   net  income $5,537.82 

Surtax    $1,239.83 

Net  income  as  determined $6,537.82 

Less:  Normal  tax  exemption 500.00 

Net  income  subject  to  normal  tax $6,037.82 

Normal  tax  at  3% 181.14 

Correct  income  tax  liability $1,420.97 

Income  tax  liability  shown  on  return 274.00 

Deficiency  of  income  tax $1,146.97 

Penalty— Sec.  293(b),  I.R.C $    573.49 

Penalty— Sec.  294(d)(2),  I.K.C $     73.38 

Adjustments  to  Income 
Taxal)le  Year  Ended  December  31,  1947 

Adjusted  gross  income  as  disclosed  by  return $2,955.91 

Additional  income: 

(a)  Other  income  unreported 3,370.78 

Adjusted  gross  income  as  corrected $6,326.69 

Allowable  deduction: 

(b)  Standard  deduction  500.00 

Net  income  as  determined- $5,826.69 
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Explanation  of  Adjustments 

(a)  This  adjustment  has  been  previously  explained. 

(b)  The  standard  deduction  of  $500.00  is  allowed  under  the 
provisions  of  section  23  (aa)  of  the  Internal  Eevenue  Code. 

Computation  of  Tax 
Taxable  Year  Ended  December  31,  1947 

Net  income  as  determined $5,826.69 

Less:  Exemptions 1,000.00 

Balance,  subject  to  surtax  and  normal  tax  $4,826.69 

Tentative  tax  on  $4,826.69 $1,054.94 

Less  5%  52.75 

Correct  income  tax  liability $1,002.19 

Income    tax    liability    shown    on    return, 

account  No.  2191601 317.00 

Deficiency  of  income  tax $    685.19 

Penalty— Sec.  293(b),  I.R.C $    342.59 

Penalty— Sec.  294(d)  (2),  I.R.C $     41.50 

Received  and  Filed  July  31,  1953,  T.C.U.S. 
Served  August  3,  1953. 


The  Tax  Court  of  the  United  States 
Docket  No.  49899 

MILFORD  R.  BAUMGARDNER  and  PEARL  E. 
BAUMGARDNER,  Husband  and  Wife, 

Petitioners, 

vs. 

DIRECTOR  OP,  INTERNAL  REVENUE, 

Respondent. 

PETITION 

The  above-named  petitioners  hereby  petition  for 
a  redetermination  of  the  deficiency  set  forth  by  the 
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Director  of  Internal  Revenue  in  his  Notice  of  De- 
ficiency (Symbols  A:R:90D:LHP)  dated  May  11, 
1953,  and  ks  a  basis  of  their  proceeding  allege  as 
follows : 

(1)  That  petitioners  are  husband  and  wife  and 
reside  at  406  West  131st  Street,  Hawthorne,  Cali- 
fornia. The  returns  for  the  period  here  involved 
were  filed  with  the  Collector  for  the  6th  Collection 
District  of  California. 

(2)  The  notice  of  deficiency  was  mailed  to  the 
l)etitioners  on  May  11,  1953 ;  a  copy  of  the  deficiency 
notice  and  so  much  of  the  statement  contained 
therein  as  is  material  is  attached  hereto  and  marked 
Exhibit  ^^A.'' 

(3)  The  taxes  in  controversy  are  income  taxes 
for  the  calendar  years  1942,  1944,  1946,  1948,  1949, 
1950  and  1951  in  the  aggregate  amount  of  $14,499.61 
and  penalty  in  the  amount  of  $9,568.43. 

(4)  The  determination  of  tax  set  forth  in  said 
notice  of  deficiency  is  based  upon  the  following 
errors : 

(a)  Respondent  erred  in  increasing  petitioners' 
income  for  the  year  1942  in  the  amount  of  $3,190.26. 

(b)  Respondent  erred  in  adding  to  petitioners' 
income  for  the  year  1944  the  sum  of  $115.03  alleged 
to  represent  income  received  and  not  reported  in 
their  return. 

(c)  Respondent  erred  in  determining  that  peti- 
tioners realized  n  lonGf-terin  r-apitnl  u'ain  dnriim'  tl^o 
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year  1944  in  the  siini  of  $1,103.98  instead  of  $545.00 
i'e|H^rted  in  their  return. 

(d)  Respondent  erred  in  increasing  petitioners' 
income  for  the  year  1946  in  the  amount  of  $8,071.16. 

(e)  Respondent  erred  in  increasing  petitioners' 
income  for  the  year  1948  in  the  amount  of  $15,273.16. 

(f)  Respondent  erred  in  increasing  petitioners' 
income  for  the  year  1949  in  the  amount  of  $705.11 
alleged  to  represent  income  received  and  not  re- 
ported in  their  return. 

(g)  Respondent  erred  in  adding  to  income  of 
petitionei^s  for  the  year  1949  the  simi  of  $723.55  al- 
leged to  represent  rental  income  received  and  not 
reported. 

(h)  Respondent  erred  in  increasing  petitioners' 
income  for  the  year  1950  in  the  amount  of  $22,065.94. 

(i)  Respondent  erred  in  increasing  the  income 
of  petitioners  for  the  year  1951  by  the  amount  of 
$6,566.77. 

(j)  Respondent  erred  in  proposing  for  assess- 
ment penalties  for  each  of  the  years  in  question 
under  the  provisions  of  Section  293(b)  of  the  Inter- 
nal Revenue  Code. 

(k)  Respondent  erred  in  proposing  for  assess- 
ment penalties  for  the  years  1946,  1948,  1949,  1950 
and  1951  under  the  provisions  of  Sections  294(d)- 
(l)(a)  and  294(d)(2)  of  the  Internal  Revenue 
Code. 
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(1)  Respondent  erred  in  proposing  for  assess- 
ment additional  income  taxes  for  the  years  1942, 
1944,  1946,  1948  and  1949  for  the  reason  that  such 
assessment  is  now  barred  by  the  provisions  of  Sec- 
tion 275  of  the  Internal  Revenue  Code. 

(5)  The  facts  upon  which  petitioners  rely  as  the 
basis  of  this  proceeding  are  as  follows: 

(a)  Petitioners  did  not  receive  income  in  the 
year  1942  in  the  amoimt  of  $3,190.26,  or  in  any  other 
sum,  which  was  not  reported  in  their  return  for  that 
year. 

(b)  Petitioners  did  not  receive  in  the  year  1944 
interest  income  in  the  amoimt  of  $115.03,  or  in  any 
other  sum,  which  was  not  reported  on  their  return. 

(c)  Petitioners  did  not  realize  a  long-term  capi- 
tal gain  of  $4,103.98  from  the  sale  of  property  in 
1944,  but  realized  only  the  sum  of  $545.00,  which 
was  reported  in  their  return. 

(d)  Petitioners  did  not  receive  in  the  year  1946 
income  in  the  amount  of  $8,071.16,  or  in  any  other 
amount,  which  was  not  reported  in  their  return  for 
that  year, 

(e)  Petitioners  did  not  receive  income  in  the 
year  1948  in  the  amoimt  of  $15,273.16,  or  in  any 
other  amount,  which  was  not  reported  in  their  re- 
turn. 

(f)  Petitioners  did  not  receive  interest  income 
in  the  year  1949  in  the  amount  of  $705.11,  or  in  any 
other  amoimt,  which  was  not  reported  in  their  re- 
turn. 
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(g)  Petitioners  did  not  receive  in  the  year  1949 
net  rental  income  in  the  amount  of  $723.55,  or  in 
any  other  amount,  which  was  not  reported  in  their 
return. 

(h)     Petitioners  did  not  receive  during  the  year 

1950  income  in  the  amount  of  $22,065.94,  or  in  any 
other  amount  which  was  not  reported  in  their  re- 
turn. 

(i)     Petitioners  did  not  receive  during  the  year 

1951  income  in  the  amount  of  $6,566.77,  or  in  any 
other  amount,  which  was  not  reported  in  their  re- 
turn. 

(j)  Petitioners'  returns  for  each  of  the  years  in 
question  were  filed  in  good  faith  and  were  to  the  best 
of  their  knowledge  and  belief  true  and  correct.  They 
were  not  filed  for  the  purpose  of  forfeiting  or  evad- 
ing any  tax  legally  due. 

(k)  Petitioners  did  not  fail  to  file  a  Declaration 
of  Estimated  Tax  within  the  period  prescribed  by 
law  and  did  not  substantially  underestimate  the  esti- 
mated tax  due. 

(1)  Petitioners  filed  their  Federal  income  tax  re- 
turn for  the  year  1942  on  or  about  March  15,  1943 ; 

Petitioners  filed  their  Federal  income  tax  return 
for  the  year  1944  on  or  about  March  15,  1945; 

Petitioners  filed  their  Federal  income  tax  return 
for  the  year  1946  on  or  about  March  15,  1947 ; 

Petitioners  filed  their  Federal  income  tax  return 
for  the  year  1948  on  or  about  March  15,  1949;  and 

Petitioners  filed  their  Federal  income  tax  return 
for  the  year  1949  on  or  about  March  15,  1950. 
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Wherefore,  petitioners  pray  that  the  Court  may 
liear  this  petition  and  determine : 

(1)  That  there  are  no  deficiencies  in  income 
taxes  for  any  of  the  years  involved;  and 

(2)  That  there  are  no  penalties  due  and  owing 
under  the  provisions  of  Sections  293  and  294  of  the 
Internal  Revenue  Code. 

/s/  GEORGE  BOUCHARD, 

Counsel  for  Petitioners. 
Duly  verified. 

EXHIBIT  A 
Form  1234 

U.  S.  Treasury  Department 

Office  of  the  Director  of  Internal  Revenue 

Head,  Audit  Division 

417  South  Hill  Street 

Los  Angeles  13,  California 

In  Replying  Refer  to : 
A:R:90D:LHP 

May  11,  1953. 

Mr.  Milford  R.  Baumgardner  and 
Mrs.  Pearl  E.  Baumgardner 
Husband  and  Wife, 
406  West  131st  Street, 
Hawthorne,  California. 

Dear  Mr.  and  Mrs.  Baumgardner: 

You  are  advised  that  the  determination  of  your 
income  tax  liability  for  the  taxable  years  ended  De- 
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cember  31,  1942,  1944,  1946,  1948,  1949,  1950  and 
1951  disclose  a  deficiency  of  $14,499.61  and  $9,568.43 
in  penalties,  as  shown  in  the  statement  attached. 
Assessment  of  such  deficiency  or  deficiencies  has 
been  made  under  the  provisions  of  the  internal  rev- 
enue laws  applicable  to  jeopardy  assessments. 

In  accordance  with  the  provisions  of  existing  in- 
ternal revenue  laws  notice  is  hereby  given  of  the  de- 
ficiency or  deficiencies  mentioned. 

Within  90  days  from  the  date  of  the  date  of 
the  mailing  of  this  letter  you  may  file  a  petition  with 
The  Tax  Court  of  the  United  States,  at  its  principal 
address,  Washington  4,  D.  C,  for  a  redetermination 
of  the  deficiency.  In  counting  the  90  days  you  may 
not  exclude  any  day  unless  the  90th  day  is  a  Satur- 
day, Sunday  or  legal  holiday  in  the  District  of  Co- 
lumbia in  which  event  that  day  is  not  counted  as  the 
90th  day.  Otherwise  Saturdays,  Sundays  and  legal 
holidays  are  to  be  counted  in  computing  the  90-day 
period. 

Very  truly  yours, 

T.  COLEMAN  ANDREWS, 
Commissioner, 

By  /s/  R.  A.  RIDDELL, 
Director. 
Enclosures : 
Statement 
Form  1276 
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Statement 
A:R:90D:LHP 

Mr.  Milford  R.  Baumgardner  and 
Mrs.  Pearl  E.  Baumgardner 
IIusl)and  and  Wife 
406  West  131st  Street 
Hawthorne,  California 

Tax  Liability  for  the  Taxable  Years  Ended  December  31,  1942, 
December  31,  1944,  December  31,  1946,  and  December  31, 
1948,  to  December  31,  1951,  Inclusive 

i 


Summary 

of  Deficiencies 

Year 

1942  Income  tax.. 

Deficiency 

..$      647.54 

Penalties 

Sec.                     Sec. 
293(b)           294(d)(1)(A) 

$    323.77       $  None 

Section 
294(d)(2) 

$  None 

1944  Income  tax.. 

886.93 

443.47 

None 

Xone 

1946  Income  tax.. 

..     1,994.90 

997.45 

225.52 

135.32 

1948  Income  tax... 

..     3,837.82 

1.918.91 

448.12 

268.87 

1949  Income  tax.. 

..        326.88 

163.44 

None 

78.22 

1950  Income  tax... 

..     5,426.42 

2,713.21 

557.80 

334.68 

1951  Income  tax... 

..     1,379.12 

689.56 

168.80 

101.29 

I 


Totals  $14,499.61       $7,249.81       $1,400.24      $918.38 


Summary  of  assessments  made  under  the  provisions  of  In- 
ternal Revenue  laws  applicable  to  jeopardy  assessments,  on  April 
2,  1953,  for  the  taxable  years  ended  December  31,  1942,  1944, 
1946  and  1948  to  1951.  inclusive. 


i 


Sec. 
293(b) 

— Penalties — 

Sec. 
294(d)(1)(A) 

Sec. 
294(d)(2) 

Interest  to 
1-2-53 

$    323.77 

$  None 

$  Xone 

$    390.43 

443.47 

Xone 

Xone 

428.34 

997.45 

225.52 

135.32 

723.06 

1.918.91 

448.12 

268.87 

932.43 

163.44 

Xone 

78.22 

59.80 

2,713.21 

557.80 

334.68 

667.22 

689.56 

168.80 

101.29 

86.83 

Fear  Deficiency 

42  Income  tax $  647.54 

44  Income  tax 886.93 

46  Income  tax 1,994.90 

48  Income  tax 3,837.82 

49  Income  tax 326.88 

50  Income  tax 5,426.42 

51  Income  tax 1,379.12 

Totals $14,499.61     $7,249.81     $1,400.24    $918.38     $3,288.11 
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This  determination  of  your  income  tax  and  penalty  liability 
has  been  made  upon  the  basis  of  information  on  file  in  this  office. 

The  above-mentioned  penalties  have  been  asserted  in  accord- 
ance with  the  provisions  of  the  sections  of  the  Internal  Revenue 
Code  shown  above. 

It  has  been  determined  that  during  the  calendar  years  shown 
below  taxable  community  income,  in  addition  to  other  items 
shown  herein  as  additions  to  income  reported,  was  received  by 
you  in  the  following  amounts  which  you  failed  to  report  in  your 
income  tax  returns  for  the  years  mentioned. 

Year  Amount  Received 

1942 $  3,190.26 

1946 8,071.16 

1948 15,273.16 

1950 22,065.94 

1951 6,566.77 

Total  amount  unreported $55,167.29 

Your  income  for  the  calendar  years  1942,  1946,  1948  1950  and 
1951  is  increased  herein  by  the  above-mentioned  amounts  of  un- 
reported income. 

Adjustments  to  Net  Income 
Taxable  Year  Ended  December  31,  1942 

Net  income  as  disclosed  by  return $2,630.76 

Additional  income: 

(a)   Other  income  unreported. 3,190.26 

Net  income  adjusted $5,821.02 

Explanation  of  Adjustment 
(a)     This  adjustment  has  been  previously  explained. 
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Computation  of  Tax 
Taxable  Year  Ended  December  31,  1942 

Net  Income  Adjusted $5,821.02 

Less :  Personal  exemption $1,200.00 

Credit  for  dependents 700.00  1,900.00 

Balance   (surtax  net  income) $3,921.02 

Less:  Earned  income  credit 533.70 

Net  income  subject  to  normal  tax $3,387.32 

Normal  tax  at  6%  on  $3,387.32 $    203.24 

Surtax   on  $3,921.02 567.36 

Correct  income  tax  liability $    770.60 

Income    tax    sho"vvn    on    return    Original 

account  No.  1173138  123.06 

Deficiency  of  income  tax $    647.54 

Penalty— Sec.  293(b),  I.R.C $    323.77 

Adjustments  to  Income 
Taxable  Year  Ended  December  31,  1944 

Adjusted   gross   income    as   disclosed   by 
return    $3,505.07 

Additional  income: 

(a)  Interest  income  unreported $    115.03 

(b)  Long-term  capital  gain  increased..  3,558.98  3,674.01 

Adjusted  gross  income  as  corrected $7,179.08 

Allowable  deduction : 

(c)  Standard  deduction  500.00 

Net  income  as  determined $6,679.08 

Explanation  of  Adjustments 

(a)  There  is  added  the  amount  of  $115.03  representing  in- 
terest income  determined  to  have  been  received  by  you  which 
you  failed  to  report  in  your  income  tax  return. 

(b)  It  has  been  determined  that  you  realized  a  long-term 
capital  gain  of  $4,103.98  from  the  sale  of  two  pieces  of  property 
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during  this  taxable  year,  in  lieu  of  $545.00,  the  amount  reported 
in  your  return,  an  increase  of  $3,558.98. 

(c)     The  standard  deduction  of  $500.00  is  allowed  under  the 
provisions  of  section  23  (aa)  of  the  Internal  Revenue  Code. 

Computation  of  Tax 
Taxable  Year  Ended  December  31,  1944 

Net  income  as  determined $6,679.08 

Less  Surtax  exemptions 2,000.00 

Surtax  net  income $4,679.08 

Surtax   $1,016.56 

Net  income  as  determined $6,679.08 

Less:  Normal  tax  exemptions 1,000.00 

Net  income  subject  to  normal  tax $5,679.08 

Normal  tax  at  3% 170.37 

Correct  income  tax  liability $1,186.93 

Income    tax    liability    shown    on    return, 
account  No.  2121170 300.00 

Deficiency  of  income  tax $   886.93 

Penalty— Sec.  293(b),  I.R.C $    443.47 

Adjustments  to  Income 
Taxable  Year  Ended  December  31,  1946 

Adjusted  gross  income  as  disclosed  by  return $  4,620.00 

Additional  income: 

(a)  Other  income  unreported 8,071.16 

Total $12,691.16 

Reduction  of  income : 

(b)  Net  capital  gain  decreased 497.98 

Adjusted  gross  income  as  corrected $12,193.18 

Allowable  deduction: 

(c)  Standard  deduction  500.00 


Net  income  as  determined $11,693.18 
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Explanation  of  Adjustments 

(a)  This  adjustment  has  been  previously  explained. 

(b)  It  has  been  determined  that  you  realized  a  long-term 
capital  gain  of  $1,002.02  from  the  sale  of  a  lot  during  this  taxable 
year,  in  lieu  of  a  short-term  capital  gain  of  $1,500.00,  as  re- 
ported in  your  return,  a  decrease  of  $497.98  in  net  capital  gain. 

(c)  The  standard  deduction  of  $500.00  is  allowed  under  the 
provisions  of  section  23 (aa)  of  the  Internal  Revenue  Code. 

Computation  of  Tax 
Taxable  Year  Ended  December  31,  1946 

Net  income  as  determined $11,693.18 

I     Less:  Exemptions  2,000.00 

Balance,  subject  to  surtax  and  normal  tax  $  9,693.18 

Tentative  tax  on  $9,693.18 $2,535.68 

Less  5%    126.78 

Correct  income  tax  liability $  2,408.90 

Income    tax    liability    shown    on    return, 
account  No.  2110660 414.00 

Deficiency  of  income  tax $  1,994.90 

Penalty— Sec.  293(b),  I.R.C $      997.45 

Penalty— Sec.  294(d)(1)(A),  I.R.C $     225.52 

Penalty— Sec.  294(d)  (2),  I.R.C $      135.32 

P  Adjustments  to  Net  Income 

Taxable  Year  Ended  December  31,  1948 

Net  income  as  disclosed  by  return $  7,721.02 

Additional  income: 

(a)   Other  income  unreported 15,273.16 


Total  $22,994.1S 

Additional  deduction : 

(b)   Standard  deduction  increased 142.11 


Net  income  adjusted $22,852.07 
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Explanation  of  Adjustments 

(a)  This  adjustment  has  been  previously  explained. 

(b)  The  standard  deduction  claimed  in  your  return  in  the 
amount  of  $857.89  is  increased  to  $1,000.00,  the  amount  allowable 
under  the  provisions  of  section  23  (aa)  of  the  Internal  Revenue 
Code. 

Computation  of  Tax 
Taxable  Year  Ended  December  31,  1948 

Net   income   adjusted $22,852.07 

Less:  Exemptions  2,400.00 

Balance,  subject  to  surtax  and  normal  tax  $20,452.07 

One-half  of  $20,452.07 $10,226.03 

Tentative  tax  on  $10,226.03 $2,725.89 

Less  reduction  under  Sec.  12(c),  I.R.C 347.11 

Total  normal  tax  and  surtax  on  one-half 

of  net  income 2,378.78 

Combined    normal    tax    and    surtax 

($2,378.78  X  2) 4,757.56 

Correct  income  tax  liability 4,757.56 

Income    tax    liability    shown    on    return, 

account  No.  3203537 919.74 

Deficiency  of  income  tax $  3,837.82 

Penalty— Sec.  293(b),  I.R.C $  1,918.91 

Penalty— Sec.  294(d)  (1)  (A),  LR.C $     448.12 

Penalty— Sec.  294(d)(2),  I.R.C $      268.87 

Adjustments  to  Net  Income 
Taxable  Year  Ended  December  31,  1949 

Net  income  as  disclosed  by  return $10,436.47 

Additional  income: 

(a)  Interest  income  unreported $705.11 

(b)  Rental  income  unreported 723.55  1,428.66 

Net  income  adjusted $11,865.13 
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Explanation  of  Adjustments 

(a^*  There  is  added  the  amount  of  $705.11  representing  in- 
terest income  determined  to  have  l)cen  received  by  j^ou  during 
this  taxable  year  which  you  failed  to  report  in  your  income  tax 
return. 

([))  There  is  added  the  amount  of  $723.55  representing  net 
rental  income  determined  to  have  been  received  by  you  during 
this  taxable  year  which  you  failed  to  report  in  your  income  tax 
return.  The  amount  of  $723.55  is  computed  as  follows: 

Gross  rental  income $1,275.77 

Less  expenses: 

Painting   $196.18 

Taxes  (S^ths  of  $93.92) 70.44 

Depreciation 

(34ths  off  $325.00)  243.75 

Insurance   41.85  552.22 


Net  rental  income,  as  determined  $    723.55 

Computation  of  Tax 
Taxable  Year  Ended  December  31,  1949 

Net  income  adjusted $11,865.13 

Less:   Exemptions  2,400.00 


Balance,  subject  to  surtax  and  normal  tax  $  9,465.13 

One-half  of  $9,465.13 $  4,732.56 

Tentative  tax  on  $4,732.56 $1,030.47 

Less  reduction  under  Sec.  12(c),  I.R.C 143.66 

Total  normal  tax  and  surtax  on  one-half 

of  net  income  $      886.81 

Combined    normal    tax    and    surtax 

($886.81  X  2) $  1,773.62 

Correct  income  tax  liability $  1,773.62 

Income    tax    liability    showTi    on    return, 

account  No.  3055321 1,446.74 


Deficiency  of  income  tax $        326.88 

Penalty— Sec.  293(b),  I.R.C $        163.44 

Penalty— Sec.  294(d)  (2),  I.R.C $         78.22 
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Adjustments  to  Income 
Taxable  Year  Ended  December  31,  1950 
Adjusted  gross  income  as  disclosed  by  return  $  4,996.29 

Additional  income: 

(a)  Other  income  unreported 22,065.94 

Adjusted  gross  income  as  corrected $27,062.23 

Allowable  deductions: 

(b)  Miscellaneous  deductions  1,728.11 

Net  income  as  determined $25,334.12 

Explanation  of  Adjustments 

(a)  This  adjustment  has  been  previously  explained. 

(b)  Miscellaneous  deductions  aggregating  $1,728.11  are  al- 
lowed as  follows: 

Contributions   $  500.00 

Interest 78.03 

Taxes   350.08 

Legal  fees  800.00 

Total $1,728.11 

Computation  of  Tax 
Taxable  Year  Ended  December  31,  1950 

Net  income  as  determined $25,334.12 

Less:  Exemptions 2,400.00 

Balance,  subject  to  surtax  and  normal  tax  $22,934.12 

One-half  of  $22,934.12 11,467.06 

Tentative  tax  on  $11,467.06 $3,197.48 

Less  reduction  under  Sec.  12(c),  I.R.C 303.77 

Total  normal  tax  and  surtax  on  one-half 

of  net  income $  2,893.71 

Combined    normal    tax    and    surtax 

($2,893.71  X  2) $  5,787.42 

Correct  income  tax  liability $  5,787.42 

Income    tax    liability    shown    on    return, 

account  No.  2907507 361.00 

Deficiency  of  income  tax $  5,426.42 

Penalty— Sec.  293(b),  I.R.C $  2,713.21 

Penalty— Sec.  294(d)(1)(A),  I.R.C $      557.80 

Penalty— Sec.  294(d)  (2),  I.R.C $     334.68 
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Adjustments  to  Net  Income 
Taxable  Year  Ended  December  31,  1951 

Net  income  as  disclosed  by  return $  6,132.95 

Additional  income: 

(a)  Other  income  unreported 6,566.77 

Total    $12,699.72 

Additional  deductions : 

(b)  Taxes  $464.13 

(c)  Legal  fees 370.00  834.13 

Net  income  adjusted $11,865.59 

Explanation  of  Adjustments 

(a)  This  adjustment  has  been  previously  explained. 

(b)  A  deduction  of  $464.13  is  allowed  for  real  and  pei^sonal 
property  taxes,  not  claimed  in  your  return. 

(c)  A  deduction  of  $370.00  is  allowed  for  legal  fees,  not 
claimed  in  your  return. 

Computation  of  Tax 
Taxable  Year  Ended  December  31,  1951 

Net  income  adjusted $11,865.59 

Less:  Exemptions 1,800.00 

Balance,  subject  to  surtax  and  normal  tax  $10,065.59 

One-half  of  $10,065.59 $  5,032.79 

Total  normal  tax  and  surtax  on  one-half 

of  net  income $  1,134.85 

('ombined    normal    tax    and    surtax 

($1,134.85  X  2) $  2,269.70 

Correct  income  tax  liability $  2,269.70 

Income    tax    liability    shown    on    return, 

account  No.  221150162 890.58 

Deficiency  of  income  tax $  1,379.12 

Penalty— Sec.  293(b),  I.R.C $      689.56 

Penalty— Sec.  294(d)(1)(A),  I.R.C $      168.80 

Penalty— Sec.  294(d)(2),  I.R.C $      101.29 

Received  and  Filed  July  31,  1953,  T.C.U.S. 
Served  August  3,  1953. 
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[Title  of  Tax  Court  and  Cause.] 

Docket  No.  49897 

ANSWER 

The  Commissioner  of  Internal  Revenue,  by  his 
attorney,  Kenneth  W.  Gemmill,  Acting  Chief  Coun- 
sel, Internal  Revenue  Service,  for  answer  to  the  pe- 
tition of  the  above-named  taxpayer,  admits,  denies 
and  alleges  as  follows: 

(1),  (2)  and  (3)  Admits  the  allegations  con- 
tained in  Paragraphs  (1),  (2)  and  (3)  of  the  peti- 
tion. 

(4)  Denies  the  allegations  of  error  contained  in 
Paragraph  (4)  of  the  petition  and  all  subpara- 
graphs of  Paragraph  (4)  of  the  petition. 

(5)  (a)  to  (d),  inclusive.  Denies  the  allegations 
contained  in  subparagraphs  (a)  to  (d),  inclusive, 
of  Paragraph  (5)  of  the  petition. 

(e)  For  lack  of  sufficient  information,  the  re- 
spondent denies  the  allegations  contained  in  sub- 
paragraph (e)  of  Paragraph  (5)  of  the  petition. 

(6)  Denies  generally  and  specifically  each  and 
every  allegation  contained  in  the  petition  not  here- 
inbefore expressly  admitted,  qualified  or  denied. 

For  further  answer  to  the  petition  herein,  re- 
spondent alleges: 

(7)  That  for  the  taxable  years  1945  and  1947  the 
petitioner  had  additional  income  from  the  sources 
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and  in  the  amounts  particularly  set  forth  in  the 
statement  contained  in  the  statutory  notice  of  defi- 
ciency herein  (which  by  this  reference  is  hereby  in- 
corporated herein)  and  in  the  attached  net  worth 
statement  (which  by  this  reference  is  hereby  incor- 
ported  herein). 

(8)  That  for  the  taxable  years  in  question  the 
following  schedule  shows  petitioner's  true  income 
tax  liability,  the  amounts  reported  as  income  tax 
liability,  the  deficiency,  and  the  penalty  under  Sec- 
tion 293(b),  Internal  Eevenue  Code: 

Taxable  True  Reported  Penalty 

Year  Liability  Liability  Deficiency       Section.  293(b) 

1945  $1,420.97        $274.00        $1,146.97        $573.49 

1947  1,002.19  317.00  685.19  342.59 

(9)  That  petitioner  well  knew  that  he  had  de- 
rived income  and  incurred  income  tax  liability  as 
hereinabove  set  forth,  and  by  reason  thereof,  the 
return  as  filed  by  the  petitioner  for  each  of  the  tax- 
able years  1945  and  1947  is  a  false  and  fraudulent 
return  filed  with  intent  to  evade  tax,  and  the  defi- 
ciency in  income  tax  for  each  of  said  years  is  due 
to  fraud  with  intent  to  evade  tax. 

Wherefore,  it  is  prayed  the  petitioner's  appeal  be 
denied  and  the  deficiencies  in  tax  as  determined  by 
the  Commissioner  and  as  set  forth  in  the  statutory 
notice  of  deficiency  be  in  all  respects  approved ;  that 
the  50  per  cent  fraud  penalty  under  Section  293(b) 
and  the  penalty  under  Section  294(d)(2)  be  added 
thereto  and  approved,  claim  for  w^hich  penalties  is 
hereby  made. 
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/s/  KENNETH  W.  GEMMILL, 
E.C.C. 

Acting  Chief  Counsel, 
Internal  Revenue  Service. 


Of  Counsel 


B.  H.  NEBLETT, 

Regional  Counsel ; 

E.  C.  CROUTER, 

Acting  Appellate  Counsel; 

JOSEPH  G.  WHITE,  JR., 

Special  Attorney, 
Internal  Revenue  Service. 
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Net  Worth  Statement 
Taxable  Years  1945  and  1947 

1945 

Net  Worth  at  End  of  Year $34,434.60 

Net  Worth  at  Beginning-  of  Year 21,679.44 

Increase  $12,755.16 

Living  Expenses  4,000.00 

Total  $16,755.16 

Less  Non-taxable  Income  V2  Corrected 

Capital  Gain  1 2,679.52 

Corrected  Adjusted  Gross  Income $14,075.64 

1/2  to  Husband— 1/2  to  Wife $  7,037.82 

Adjusted  Gross  Income  per  Return $  2,372.75 


1947 

$51,283.18 
43,129.80 

$  8,153.38 
4,500.00 

$12,653.38 

$12,653.38 

$  6,326.69 
$  2,955.91 
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Understatement     of     Adjusted     Gross 

Income  $  4,665.07         $  3,370.78 

Less  Portion  of  Understatement  of  Ad- 
justed Gross  Income  Attributable  to 
Understatement  of  Capital  Gain 775.51  — 0 — 


Other   Income   Unreported    (Statutory 
Notice  of  Deficiency) $  3,889.56        $  3,370.78 


FUed  September  15,  1953,  T.C.U.S. 
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Docket  No.49899 

ANSWER 

The  Commissioner  of  Internal  Revenue,  by  his  at- 
torney, Kenneth  W.  Gemmill,  Acting  Chief  Counsel, 
Internal  Revenue  Service,  for  answer  to  the  peti- 
tion of  the  above-named  taxpayers,  admits,  denies 
and  alleges  as  follows: 

(1),  (2)  and  (3)  Admits  the  allegations  con- 
tained in  Paragraphs  (1),  (2)  and  (3)  of  the  peti- 
tion. 

(4)  Denies  the  allegations  of  error  contained  in 
Paragraph  (4)  of  the  petition  and  all  subpara- 
graphs of  Paragraph  (4)  of  the  petition. 

(5)  (a)  to  (k),  inclusive.  Denies  the  allegations 
contained  in  subparagraphs  (a)  to  (k),  inclusive,  of 
Paragraph  (5)  of  the  petition. 
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(1)  For  lack  of  sufficient  information,  the  re- 
spondent denies  the  allegations  contained  in  subpar- 
agraph (1)  of  Paragraph  (5)  of  the  petition. 

(6)  Denies  generally  and  specifically  each  and 
every  allegation  contained  in  the  petition  not  here- 
inbefore expressly  admitted,  qualified  or  denied. 

For  further  answer  to  the  petition  herein,  re- 
spondent alleges: 

(7)  That  for  the  taxable  years  1942,  1944,  1946 
and  1948  through  1951  the  petitioners  had  additional 
income  from  the  sources  and  in  the  amounts  partic- 
ularly set  forth  in  the  statement  contained  in  the 
statutory  notice  of  deficiency  herein  (which  by  this 
reference  is  hereby  incorporated  herein)  and  in  the 
attached  net  worth  statement  (which  by  this  refer- 
ence is  hereby  incorporated  herein). 

(8)  That  for  the  taxable  years  in  question  the 
following  schedule  shows  the  petitioners'  true  in- 
come tax  liability,  the  amounts  reported  as  income 
tax  liability,  the  deficiency,  and  the  penalty  imder 
Section  293(b),  Internal  Revenue  Code: 

Taxable  True  Reported  Penalty 

Year  Liability  Liability  Deficiency  Section  293(b) 

1942  $  770.60    $  123.06  $  647.54  $  323.77 

1944  1,186.93  300.00  886.93  443.47 

1946  2,408.90  414.00  1,994.90  997.45 

1948  4,757.56  919.74  3,837.82  1,918.91 

1949  1,773.62    1,446.74  326.88  163.44 

1950  5,787.42  361.00  5,426.42  2,713.21 

1951   2,269.70  890.58  1,379.12  689.56 

(9)  That  petitioners  well  knew  that  they  had 
derived  income  and  incurred  income  tax  liability  as 
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hereinabove  set  forth,  and  by  reason  thereof,  the  re- 
turn as  filed  by  the  petitioners  for  each  of  the  tax- 
able years  1942,  1944,  1946  and  1948  through  1951 
is  a  false  and  fraudulent  return  filed  with  intent  to 
evade  tax,  and  the  deficiency  in  income  tax  for  each 
of  said  years  is  due  to  fraud  with  intent  to  evade 
tax. 

(10)     That  the  petitioners  filed  their  income  tax 
return  for  the  taxable  years  1948  and  1949  on  March 

I,  1948,  and  April  15,  1949,  respectively,  with  the 
Collector  of  Internal  Revenue  for  the  Sixth  District 
of  California  at  Los  Angeles.  In  said  returns  peti- 
tioners omitted  from  gross  income  amounts  prop- 
erly includible  therein  which  are  in  excess  of  25  per 
cent  of  the  amounts  of  the  gross  income  stated  in 
the  respective  returns  within  the  provision  of  Sec- 
tion 275(c)  of  the  Internal  Revenue  Code.  The  stat- 
utory notice  of  deficiency  herein  was  mailed  on  May 

II,  1953,  and  previously  on  April  2,  1953,  the  entire 
deficiencies  and  penalties  as  set  forth  therein  for 
the  taxable  years  1948  and  1949,  w^ere  assessed 
under  the  provisions  of  the  Internal  Revenue  Code 
applicable  to  jeopardy  assessments,  both  dates  being 
within  five  years  of  the  date  of  the  filing  of  said 
returns,  and  the  proceeding  and  assessment  against 
the  petitioners  is  not  barred  by  the  provisions  of 
Section  275  of  the  Internal  Revenue  Code. 

Wherefore,  it  is  prayed  the  petitioners'  appeal 
be  denied  and  the  deficiencies  in  tax  as  determined 
by  the  Commissioner  and  as  set  forth  in  the  stat- 
utory  notice   of  deficiency  be   in   all    respects   ap- 
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proved;  that  the  50  per  cent  fraud  penalty  under 
Section  293(b)  and  the  penalties  under  Section 
294(d)(1)(A)  and  Section  294(d)(2)  be  added 
thereto  and  approved,  claim  for  which  penalties  is 
hereby  made. 

/s/  KENNETH  W.  GEMMILL, 
E.C.C. 

Acting  Chief  Counsel, 

Internal  Revenue  Service. 


Of  Counsel 


B.  H.  NEBLETT, 

Regional  Counsel ; 

E.  C.  CROUTER, 

Acting  Appellate  Counsel; 

JOSEPH  G.  WHITE,  JR., 

Special  Attorney, 
Internal  Revenue  Service. 
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[Title  of  Tax  Court  and  Cause.] 

Docket  No.  49897 

REPLY 

Petitioner  replying  to  the  affirmative  allegations 
contained  in  Respondent's  Answer,  admits,  denies 
and  alleges  as  follows: 

(7)  Denies  the  allegations  of  Paragraph  (7). 

(8)  Denies  the  allegations  of  Paragraph  (8)  ex- 
cept the  allegation  as  to  the  amount  of  income  tax 
liability  reported  by  petitioner  for  the  years  in 
question. 

(9)  Denies  the  allegations  of  Paragraph  (9). 

Wherefore,  it  is  prayed  that  respondent's  deter- 
mination of  deficiencies  and  penalties  be  denied, 
and  that  the  prayer  of  petitioner's  Petition  be 
granted. 

/s/  GEORGE  BOUCHARD, 

Counsel  for  Petitioner. 

Received  and  filed  November  2,  1953,  T.C.U.S. 
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Docket  No.  49899 

REPLY 

Petitioners  replying  to  the  affirmative  allegations 
contained  in  Respondent's  Answer,  admit,  deny  and 
allege  as  follows: 
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(7)  Deny  the  allegations  of  Paragraph  (7). 

(8)  Deny  the  allegations  of  Paragraph  (8)  ex- 
cept the  allegation  as  to  the  amount  of  income  tax 
liability  reported  by  petitioners  for  the  years  in 
question. 

(9)  Deny  the  allegations  of  Paragraph  (9). 

(10)  Admit  the  allegations  of  Paragraph  (10) 
except  petitioners  deny  that  they  omitted  from 
gross  income  amounts  properly  includable  therein 
vrhich  are  in  excess  of  twenty-five  per  cent  (25%) 
of  the  amounts  of  gross  income  stated  in  their  re- 
spective returns  for  the  years  involved.  Petitioners 
allege  that  the  proceedings  and  assessments  against 
them  are  barred  by  the  provisions  of  Section  275 
of  the  Internal  Revenue  Code. 

Wherefore,  it  is  prayed  that  respondent's  deter- 
mination of  deficiencies  and  penalties  be  denied,  and 
that  the  prayer  of  Petitioners'  petition  be  granted. 

/s/  GEORGE  BOUCHARD, 

Counsel  for  Petitioners. 

Received  and  filed  November  2,  1953.  T.C.U.S. 


[Title  of  Tax  Court  and  Cause.] 

Docket  No.  49897 

AMENDMENTS  TO  ANSWER 

Comes  now  the  Commissioner  of  Internal   R(^v- 
enue,  by  his  attorney,  John  Potts   Barnes,   Chief 
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Counsel,  Internal  Revenue  Service,  and  amends  the 
answer  heretofore  filed  in  this  proceeding  in  the 
following  particulars,  to  wit: 

Paragraph  (8)  of  the  answer  is  amended  to  read 
as  follows : 

(8)  That  for  the  taxable  years  in  question  the 
following  schedule  shows  petitioner's  true  income 
tax  liability,  the  amounts  reported  as  income  tax 
liability,  the  deficiency,  the  penalty  under  Section 
293(b)  and  the  penalty  under  Section  294(d)(2), 
Internal  Revenue  Code  of  1939: 


Taxable 
1945 

True 
Liability 

Reported 
Liability 

Deficiency 

Penalty 
Sec.  293(b) 

Penalty 
Sec.  294(d)(2) 

1945  -. 

.  $1,420.97 

$274.00 

$1,146.97 

$573.49 

$    73.38 

1947  .... 

.    2,243.68 

317.00 

1,926.68 

963.34 

115.98 

The  respondent  hereby  claims  the  aforesaid  in- 
creased deficiencies  for  the  taxable  year  1947  in 
Federal  income  tax  and  penalties. 

The  Wherefore  clause  of  the  answer  is  amended 
to  read  as  follows : 

Wherefore  it  is  prayed  that  the  petitioner's  ap- 
peal be  denied  and  the  deficiencies  in  tax  and  pen- 
alties, including  the  increased  deficiency  in  tax  and 
penalty  for  the  taxable  year  1947,  be  approved. 

/s/  JOHN  POTTS  BARNES, 
R.E.M., 

Chief  Counsel, 

Internal  Revenue  Service. 


Filed  at  hearing  November  30,  1955. 
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[Title  of  Tax  Court  and  Cause.] 

Docket  Nos.  49897,  49898,  49899 

MEMORANDUM  FINDINGS  OF  FACT 
AND  OPINION 

The  Commissioner  determined  the  following  de- 
ficiencies in  income  tax  and  additions  to  tax : 

Against  petitioners  Milford  R.  Baumgardner  and 
Pearl  E.  Baumgardner,  husband  and  wife : 

Additions  to  Tax 

Sec.  Sec. 

Year  Deficiency  Sec.  293(b)         294(d)(1)(A)         294(d)(2) 

1942  $    647.54         $    323.77         $  None         $  None 

1944  886.93  443.47  None  None 

1946  1,994.90  997.45  225.52  135.32 

1948  3,837.82  1,918.91  448.12  268.87 

1949   326.88  163.44  None  78.22 

1950  5,426.42  2,713.21  557.80  334.68 

1951  1,379.12  689.56  168.80  101.29 

Against  petitioner  Milford  R.  Baumgarciner : 

1945  $1,146.97         $    573.49  $  73.38 

1947  685.19  342.59  41.50 

Against  petitioner  Pearl  E.  Baumgarciner: 

1945  $1,146.97        $    573.49  $  73.38 

1947   685.19  342.59  41.50 

In  an  amended  answer  the  Commissioner  claims  increased 
deficiencies  for  the  year  1947,  both  in  dockets  49897  and  49898, 
as  follows : 

Additions  to  Tax 

Tax  Sec.  293(b)  Sec.  294(d)(1)(A) 

$1,926.68  $963.34  $115.98 

The  questions  involved  are  whether  petitioners 
reported  all  of  their  income  for  the  years  in  qu(\s- 
tion ;   whether   the   additional   assessments   for  the 


44  Milford  B.  Baumgardner,  et  ux.,  vs, 

years  in  question,  with  the  exception  of  1950  and 
1951,  are  barred  by  Section  275  of  the  Internal 
Revenue  Code  of  1939 ;  whether  any  part  of  the  de- 
ficiencies was  due  to  fraud;  and  whether  the  addi- 
tions to  tax  for  failure  to  file  declarations  of  esti- 
mated tax  and  for  substantial  underestimate  of  esti- 
mated tax  w^ere  properly  made.  This  latter  issue 
was  raised  by  the  pleadings,  but  no  evidence  was  in- 
troduced other  than  evidence  disputing  the  defi- 
ciencies upon  which  the  additions  to  tax  were  based. 

Findings  of  Fact 

The  stipulated  facts  are  so  found  and  the  stipu- 
lation and  the  exhibits  referred  to  therein  are  in- 
corporated by  reference. 

During  the  taxable  years  petitioners  were  hus- 
band and  wife.  They  resided  in  the  City  of  Haw- 
thorne, California.  For  the  years  1942,  1943,  1944 
and  1946,  Milford  (hereafter  sometimes  referred  to 
as  petitioner)  filed  separate  returns  in  which  he 
claimed  his  wife  as  an  exemption.  For  1945  and 
1947  petitioner  and  Pearl  filed  separate  returns  on  a 
community  property  basis.  For  1948  to  1951,  inclu- 
sive, joint  returns  w^ere  filed.  All  returns  were  filed 
with  the  Collector  of  Internal  Revenue  for  the  Sixth 
District  of  California. 

Petitioner  was  born  in  1903.  He  came  to  Califor- 
nia from  Oklahoma  in  1924.  In  Oklahoma  he  had 
been  variously  employed  by  a  transfer  company,  a 
grocery  firm,  and  as  a  motion  picture  operator. 
After  coming  to  California  he  worked  as  a  dish- 
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washer  in  a  restaurant  and  in  a  pool  hall.  He  was 
also  employed  in  the  Hawthorne  Fire  Department 
at  a  small  salary.  He  and  Pearl  were  married  in 
1927  and  in  that  year  he  became  a  member  of  the 
Hawthorne  police  force.  He  remained  on  the  force, 
except  for  a  few  short  periods,  until  his  retirement 
in  1953.  He  was  Chief  of  Police  for  the  City  of 
Hawthorne  from  1937  until  his  retirement.  After 
her  marriage,  Pearl  remained  at  home  as  a  house- 
wife and  had  no  income  except  from  the  operation 
of  a  dress  shop  from  March,  1948,  to  May,  1950. 

For  the  years  1925  to  1951,  inclusive,  petitioner 
earned  the  following  income  from  the  City  of  Haw^- 
thorne : 

1925    $      45.00 

1926    1,770.00 

1927     1,800.00 

1928    1,840.00 

1929    1,920.00 

1930    1,443.36 

1931    2,068.06 

1932     1,561.84 

1933    0 

1934  1,025.50 

1935  1,570.00 

1936  1,609.24 

1937  1,768.02 

1938  2,236.69 

1939  2,220.00 

1940  2,280.00 

1941  2,284.20 
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1942     $2,400.84: 

1943  2,775.09 

1944  2,820.07 

1945  3,066.99 

1946  3,106.17 

1947  3,911.83 

1948  4,213.76 

1949  4,507.21 

1950  3,485.80 

1951  6,061.70 

Petitioners  filed  no  federal  income  tax  returns  for 
the  years  1930  to  1939,  inclusive.  For  the  years  1940 
and  1941  petitioner  filed  returns  showing  no  tax. 
Pearl  filed  no  returns.  Prior  to  1942  petitioners  had 
never  paid  an  income  tax. 

In  June  of  1937  petitioner  applied  to  the  Bank  of 
America  for  a  loan  of  $200  to  pay  off  another  obli- 
gation with  the  Bank  which  then  had  a  balance  of 
$65.98  and  to  take  care  of  funeral  expenses  of  $140. 
This  loan  was  rejected.  On  the  loan  application, 
which  was  signed  by  the  petitioner,  appears  the  in- 
formation that  there  was  at  this  time  $250  owing 
by  the  petitioner  to  Acme  Loan  which  was  being 
paid  off  in  monthly  installments  of  $32.08,  $105 
owing  to  Inglewood  Furniture  which  was  being 
paid  off  in  monthly  installments  of  $5,  and  $70 
owing  to  Federal  Outfitting  Company  which  was 
being  paid  off  in  monthly  installments  of  $4.  On 
this  application  petitioner  listed  no  other  income  or 
no  source  of  income  other  than  from  the  Police  De- 
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partment,  though  the  application  specifically  asked 
for  this  information. 

In  April  of  1938  petitioner  applied  to  the  Bank 
of  America  for  a  personal  loan  of  $200  for  the  pur- 
pose of  taking  a  vacation  trip  to  Oklahoma.  On  the 
loan  application,  which  was  signed  by  the  peti- 
tioner, appears  the  information  that  i^etitioner 
owed  $40  to  the  Marbro  Department  Store  which 
was  being  paid  off  in  $5  monthly  installments  and 
also  owed  $40  to  the  Inglewood  Furniture  Company 
which  was  being  paid  off  in  monthly  installments  of 
$5.  On  this  application  petitioner  listed  no  other 
income  or  source  of  income  other  than  from  the 
Police  Department,  though  the  loan  application 
specifically  asked  for  such  information. 

In  January  of  1939,  petitioner  negotiated  a  loan 
of  $480.30  from  the  Bank  of  America  to  refinance 
a  used  1938  Chevrolet  and  contracted  to  make  pay- 
ments of  $32.02  per  month.  On  the  purchase  state- 
ment signed  by  petitioner  he  listed  as  income  only 
a  salary  of  $185  per  month  and  listed  nothing 
under  other  income  or  source  of  other  income. 

■  In  an  application  for  a  loan  on  property  in  1941 
signed  by  both  petitioners  their  annual  income  is 
stated  to  be  $2,400. 

An  analysis  of  the  records  of  the  Bank  of  Amer- 
ica where  petitioners  carried  accounts  made  by  a 
special  agent  engaged  in  the  investigation  leading 
up  to  the  deficiencies  herein,  showed  little  activity, 
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no  large  balances  and  no  large  deposits  or  with- 
drawals during  the  years  1940  to  1944,  inclusive. 

In  1946  petitioner  purchased  for  Jim  Bruno  a 
one-half  interest  in  the  Beacon  Cafe.  Petitioner  put 
up  the  money  for  this  transaction  but  was  reim- 
bursed by  Bruno.  The  following  year  the  other  half 
interest  was  also  purchased  for  Bruno.  Petitioner 
had  no  interest  in  the  cafe. 

By  gift  from  another  partner  petitioner  became 
the  owner  of  a  5  per  cent  limited  partnership  inter- 
est in  a  poker  club,  called  the  Embassy  Club,  in  the 
City  of  Hawthorne  in  1951.  On  December  31,  1951, 
there  was  a  balance  of  $673.06  in  petitioner's  capital 
account  in  the  club. 

Petitioner  kept  no  records  of  real  estate  transac-i 
tions,  the  poker  club,  rentals,  interest,  dividends  or 
^'commissions,"  the  latter  being  reported  on  returns 
for  1947,  1948,  and  1949  in  rounded  amounts  of 
$2,000,  $3,000,  and  $6,000,  respectively. 

Petitioners  received  interest  income  during  the 
taxable  years  from  savings  accounts,  trust  deeds 
and  a  note  in  the  following  amounts: 

1944    $     115.03 

1945    768.77 

1946    1,093.39 

1947  929.74 

1948  904.09 

1949  705.11 

1950  626.18 

1951  530.53 
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Most  of  this  interest  was  collected  by  a  bank  and 
credited  to  the  petitioners'  account.  It  was  not  re- 
ported on  the  tax  returns. 

During  1949  petitioners  received  $1,550  in  rentals. 
Of  this  sum  $1,250  was  paid  by  the  tenant  to  a  bank 
and  credited  on  petitioners'  account.  The  remainder 
w^as  paid  to  petitioner  by  check.  These  amounts 
were  not  reported  on  the  tax  return  for  1949. 

Petitioners  received  di^^dend  income  in  the  years 
1943  to  1948,  inclusive,  and  in  1951  in  amounts 
ranging  from  $12.50  to  $50  which  were  unreported 
on  the  tax  returns  for  those  years. 

Petitioner  was  entitled  to  a  distributable  share  in 
the  amount  of  $1,126.81  in  1951  from  the  poker  club 
in  which  he  was  a  limited  jxartner.  He  did  not  re- 
port this  amount  on  his  tax  return. 

Petitioners  sold  two  x^^operties  in  1944  report- 
ing a  gain  on  their  income  tax  return  of  $430  on  one 
piece  and  $780  on  the  other.  These  sales  actually 
resulted  in  gains  of  $4,527.28  and  $2,136.26,  respec- 
tively. In  1945  another  piece  of  property  was  sold 
on  which  there  was  a  reported  gain  of  $2,257.  The 
actual  gain  was  $5,359.05. 

In  determining  the  deficiencies  herein  the  Com- 
missioner used  a  schedule  of  petitioners'  assets  and 
liabilities  from  which  their  net  worth  was  com- 
puted as  follows: 

12/31/40    $  9,358.67 

12/31/41     10,367.85 

12/31/42    14,273.76 
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12/31/43  $15,219.48 

12/31/44  21,679.44 

12/31/45  34,434.66 

12/31/46  43,129.80 

12/31/47  51,283.18 

12/31/48  67,375.44 

12/31/49  70,597.12 

12/31/50  91,345.31 

12/31/51  98,123.27 

This  schedule  contained  an  item  *^  Investment- 
Beacon  Cafe"  which  was  carried  for  the  year  ended 
December  31,  1946,  at  $13,547.26  and  for  each  of 
the  following  years  through  December  31,  1951,  at 
$16,842.26.  Petitioner  had  no  investment  in  the 
Beacon  Cafe  in  those  years. 

It  also  carried  an  item  of  $100  ^'Cash  on  hand" 
in  each  of  the  3^ears  in  question. 

Petitioners  had  cash  on  hand  of  $5,000  for  each 
of  the  years  ended  December  31,  1940,  through  De- 
cember 31,  1944,  and  $3,000  for  each  of  the  years 
ended  December  31,  1945,  through  December  31, 
1951. 

The  schedule  also  carried  an  item  in  the  year 
ended  December  31,  1951,  of  $673.06  entitled  ^^  Em- 
bassy Club."  This  item  represents  petitioners'  bal- 
ance in  his  capital  account  in  the  club. 

The  above  three  items  affecting  net  worth  are 
the  only  disputed  items  in  the  net  worth  schedule. 
In  other  respects  the  schedule  of  assets  and  liabili- 
ties (Exhibit  1-A  included  herein  by  reference)  is 
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found  to  be  true  and  accurate,  as  is  the  schedule  of 
living  expenses  (Exhibit  2-B,  also  included  herein 
by  reference).  Our  findings  above  with  respect  to 
the  disputed  items  appearing  on  the  schedule  of 
assets  and  liabilities  will  be  given  effect  in  a  Rule 
50  computation. 

Statory  notices  of  deficiency  were  mailed  to  pe- 
titioners on  May  11,  1953. 

The  returns  for  each  of  the  years  in  which  there 
is  a  deficiency,  except  those  for  the  years  1945  and 
1947  filed  by  Pearl,  were  false  or  fraudulent  with 
intent  to  evade  tax  and  part  of  the  deficiency  in 
each  of  such  years  was  due  to  fraud  with  intent 
to  evade  tax. 

Opinion 
Tietjens,  Judge: 

The  Commissioner  determined  the  tax  liability 
of  petitioners  for  the  years  in  question  by  the  net 
worth  method  for  all  years  except  1944  and  1949. 
For  the  latter  years  the  deficiencies  were  deter- 
mined on  the  basis  of  specific  items  of  unreported 
income.  So  determined,  petitioners'  taxable  income 
exceeded  their  reported  income  as  follows : 

Year  Net  Worth  Method  Specific  Item 

1942 $  3,190.26 

1943 — 

1944 2,160.41       $3,674.01 

1945 8,804.76 

1046  7,535.12 

1947  15,042.74 

1948 12,231.15 

1949 1,529.86        1,428.66 

1950 20,837.46 

1951  5,938.12 
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The  assessment  of  taxes  for  all  of  the  j^ears,  ex- 
cept 1950  and  1951,  is  barred  by  the  statute  of  limi- 
tations unless  the  returns  were  fraudulent  with  in- 
tent to  evade  tax.  Whether  this  was  so  is  a  question 
of  fact  with  the  burden  on  the  Commissioner  to 
prove  fraud  by  clear  and  convincing  evidence.  This 
burden,  we  think,  has  been  carried  with  respect  to 
all  returns,  except  those  of  Pearl  filed  for  the  years 
1945  and  1947.  Assessments  against  her  for  those 
years  are  therefore  barred. 

Computations  were  introduced  in  evidence  by 
stipulation  showing  petitioners'  net  worth  as  ascer- 
tained by  the  Commissioner's  investigation  at  the 
end  of  1940  and  each  of  the  years  before  us.  Peti- 
tioners concede  that  these  computations  are  substan- 
tially correct  but  complain  in  three  respects  with 
reference  to  the  schedule  of  assets,  namely  (1)  cash 
on  hand,  (2)  investment  in  the  Beacon  Cafe,  and 
(3)  the  item  of  $673.06,  '^ Embassy  Club''  in  1951. 
Petitioners  also  objected  to  several  items  in  the 
schedule  of  living  expenses  which  entered  into  the 
net  worth  computation  but  no  evidence  was  intro- 
duced bearing  on  these  items. 

The  disputed  items  will  be  commented  on  sepa- 
rately. 

Cash  on  Hand 

The  Commissioner  determined  that  petitioners 
had  $100  cash  on  hand  at  the  beginning  and  end  of 
each  of  the  taxable  years.  Petitioner  testified,  how- 
ever, that  he  had  accumulated  $2,000  to  $3,000  in 
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cash  when  he  came  to  Oklahoma  and  that  by  1939 
he  had  made  $15,000  to  $16,000  as  profit  by  dealing 
in  defaulted  bearer  bonds  of  the  City  of  Hawthorne. 
We  are  willing-  to  believe  that  petitioner  did  invest 
in  these  bonds  which  at  times  sold  for  as  little  as 
ten  to  fourteen  cents  on  the  dollar.  His  testimony 
in  this  respect  is  corroborated  by  the  witness  Trav- 
ers  who  was  in  charge  of  the  municipal  bond  de- 
partment of  a  Los  Angeles  investment  firm  which 
dealt  in  the  Hawthorne  bonds.  Travers  testified  in 
a  general  way  that  petitioner  bought  bonds  in  an 
amount  ranging  from  $15,000  to  $35,000  par  value. 
He  in  no  way,  however,  testified  as  to  the  price  paid 
by  ])etitioner  for  the  bonds  or  that  he  knew  of  any 
profit  made  by  petitioner  as  a  result  of  his  pur- 
chases or  sales.  There  is  no  evidence  as  to  how  long 
])etitioner  kept  his  bonds,  or  as  to  their  maturity 
dates  and  he  was  vague  as  to  whether  he  had  held 
them  to  maturity  or  whether  they  were  sold  and 
the  price  for  which  they  were  sold.  The  investment 
house  records  which  would  have  shown  purchases  by 
petitioner  from  Travers  had  he  made  them  did  not 
show  any  such  transactions.  We  cannot  accept  this 
testimony  as  establishing  that  petitioner  accumu- 
lated cash  in  anywhere  near  the  amount  claimed  as 
profits.  His  income  tax  returns  reported  no  such 
profit.  His  borrowing  from  banks  in  the  period  just 
before  1942  in  small  amounts  tends  to  show  no  such 
accumulation  of  cash  by  the  date  of  the  opening  m^t 
worth  computation  and  we  do  not  believe  petition- 
er's claim  that  he  kept  a  large  cash  hoard  hidden 
at  times  under  the  comers  of  rugs  in  his  house  and 
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at  other  times  carried  it  in  a  money  belt.  We  do  be- 
lieve, however,  that  petitioner  had  a  substantially 
larger  sum  of  cash  during  the  years  involved  than 
the  Commissioner's  computation  shows  and  after 
careful  consideration  of  all  the  evidence  on  this 
point  we  have  found  as  a  fact  that  petitioner  did 
have  cash  in  the  amount  of  $5,000  on  December  31, 
1940,  and  at  the  end  of  each  of  the  years  1941,  1942, 
1943,  and  1944,  and  that  at  the  end  of  each  of  the 
taxable  years  thereafter,  he  had  cash  in  the  amount 
of  $3,000.  The  net  worth  computations  should  be 
adjusted  to  reflect  these  findings. 


Beacon  Cafe 

As  to  this  asset  the  Commissioner  contends  that 
petitioner  was  a  silent  partner  owning  50  per  cent 
of  the  Beacon  Cafe  from  January  10,  1947,  to 
March  3,  1948,  and  that  thereafter  he  became  sole 
owner  by  the  purchase  of  the  other  half  interest. 
Petitioner  testified  that  he  had  entered  into  the  cafe 
transaction  as  a  ''front"  for  Jim  Bruno  and  that  he 
had  been  reimbursed  by  Bruno  for  the  cash  used  in 
the  purchase.  Bruno  had  died  before  the  hearing 
of  the  case  and  we  have  no  testimony  from  him.  The 
evidence  with  regard  to  the  purchase  of  the  cafe  and 
of  petitioner's  part  in  it  is  indeed  confusing.  Peti- 
tioner's testimony,  however,  is  corroborated  in  some 
respects  by  other  witnesses.  After  carefully  weigh- 
ing all  the  evidence  bearing  on  the  purchase  and 
ownership  of  the  cafe  we  have  found  as  a  fact  that 
petitioner  had  no  interest  in  the  Beacon  Cafe.  Ac- 
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cordingly,  it  should  be  eliminated  as  an  asset  of  pe- 
titioner's in  the  net  worth  computation. 

Embassy  Club 

Petitioner  contends  this  item  of  $673.06  appear- 
ing in  the  year  ended  December  31,  1951,  should  not 
be  treated  as  an  asset  in  that  year.  However,  the 
evidence  is  convincing  that  petitioner  was  the  owner 
of  a  5  per  cent  limited  partnership  interest  in  the 
Embassy  Club  in  the  year  1951  and  that  the  item 
of  $673.06  remained  on  the  partnership  books  at  the 
end  of  the  year  to  the  credit  of  petitioner's  capital 
account.  We  perceive  no  reason  for  not  treating  the 
amount  as  an  asset  of  petitioner's  at  the  end  of 
1951. 

The  foregoing  adjustments  can  be  given  eifect  in 
a  Rule  50  comi)utation.  Except  for  the  year  1946  it 
IS  apparent  they  will  not  materially  affect  the  de- 
ficiencies as  determined.  With  these  adjustments 
we  find  the  net  worth  computations  as  reliable  as 
net  worth  computations  ever  can  be.  The  fact  that 
several  items  therein  have  been  attacked  by  peti- 
tioner and  that  to  some  extent  we  have  found  the 
attack  to  be  meritorious  would  not  justify  us  in  dis- 
]*egarding  the  computations  in  their  entirety. 

Fraud 

On  the  fraud  issue,  we  are  faced  with  under- 
reporting of  income  in  substantial  amounts  over  a 
number  of  years.  While  fraud  is  never  presumed 
and  the  mere  understatement  of  income  alone  mav 
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be  insufficient  evidence  of  fraud,  yet  consideration 
of  the  record  as  a  whole  convinces  us  that  the  re- 
turns here  involved,  with  the  exception  of  those 
filed  by  Pearl,  v/ere  fraudulent  with  intent  to  evade 
tax  and  that  part  of  the  deficiencies  in  each  year 
were  due  to  fraud.  Our  conclusion  in  this  respect  is 
based,  among  other  things,  on  our  observation  of 
the  witnesses,  our  appraisal  of  their  credibility,  the 
demonstrated  increase  in  net  worth  over  the  years 
without  satisfactory  explanation  of  failure  to  report 
actual  income,  the  conceded  failure  to  report  true 
gains  on  real  estate  transactions  in  at  least  two  of 
the  taxable  years,  as  well  as  the  nonreporting  of 
dividends,  rentals,  and  interest.  Adding  up  all  the 
facts  and  the  inferences  to  be  drawn  from  them,  we 
think  the  Commissioner  has  met  his  burden  of  prov- 
ing fraud  by  clear  and  convincing  evidence. 

In  reaching  this  conclusion  we  have  not  been  in- 
fluenced by  the  testimony  of  two  witnesses  to  the 
effect  that  they  paid  so-called  ^^ protection"  money 
to  enable  them  to  operate  a  house  of  prostitution 
free  from  police  interference  in  Hawthorne.  While 
the  story  told  by  these  witnesses  is  some  indication 
that  ^^ protection"  pajrments  were  made  in  the  City 
of  Hawthorne,  the  record  contains  no  convincing 
evidence  tracing  the  payments  testified  about  to 
petitioner. 

No  evidence  was  adduced  with  respect  to  the  ad- 
ditions to  tax  pursuant  to  Sections  294(d)(1)(A) 
and  294(d)(2)  and  the  Commissioner's  determina- 
tion in  this  respect  is  sustained. 
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Also,  for  the  years  1944  and  1949  where  the  de- 
ficiencies were  not  based  on  net  worth,  the  record 
supports  the  Commissioner  and  his  determination  is 
approved. 

As  indicated  above,  a  rule  50  computation  giving 
etfect  to  the  adjustments  in  net  w^orth  set  out  in  this 
opinion  may  result  in  there  being  no  deficiency  in 
one  or  more  of  the  taxable  years.  In  that  event  the 
addition  to  tax  for  fraud  will  be  eliminated  as  a 
matter  of  course. 

Decisions  wall  be  entered  under  Rule  50. 

Received  May  1,  1956. 

Served  May  9,  1956. 

Filed  and  entered  May  9,  1956. 


The  Tax  Court  of  the  United  States 
Washington 

Docket  No.  49897 

MILPORD  R.  BAUMGARDNER, 

Petitioner, 

vs. 

COMMISSIONER  OP,  INTERNAL  REVENUE, 

Respondent. 

DECISION 

Pursuant  to  the  determination  of  the  Court,  as 
set  forth  in  its  Memorandum  Pindings  of  Pact  and 
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Opinion  filed  May  9,  1956,  the  parties  having  filed 
on  August  28,  1956,  an  agreed  computation  of  tax, 
now,  therefore,  it  is 

Ordered  and  Decided:  That  there  are  deficiencies 
in  income  tax  and  penalties  for  the  taxable  years 
1945  and  1947  in  the  amounts  as  follows : 


-Penalties- 


Year  Tax  Deficiency  Sec.  293(b)  Sec.  294(d)(2) 

1945  $856.96        $428.48        $55.98 

1947  316.16         158.08         19.35 

/s/  NORMAN  O.  TIETJENS, 
Judge. 

[U.  S.  Tax  Court  Seal.] 

Served  August  30,  1956. 
Entered  August  30,  1956. 


The  Tax  Court  of  the  United  States 
Washington 

Docket  No.  49899 

MILFORD  R.  BAUMGARDNER  and  PEARL  E. 
BAUMGARDNEE, 

Petitioners, 

vs. 

COMMISSIONER  OP  INTERNAL  REVENUE, 

Respondent. 

DECISION 

Pursuant  to  the  determination  of  the  Court,  as 
set  forth  in  its  Memorandum  Findings  of  Fact  and 
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Opinion  filed  May  9,  1956,  the  parties  having  filed 
on  August  28,  1956,  an  agreed  computation  of  tax, 
now,  therefore,  it  is 

Ordered  and  Decided :  That  there  is  no  deficiency 
in  income  tax  and  no  penalty  for  the  taxable  year 
1946;  and  that  there  are  deficiencies  in  income  tax 
and  penalties  for  the  taxable  years  1942,  1944,  1948, 
1949,  1950  and  1951  in  the  amounts  as  follows : 

Penalties 

Sec.  Sec.  Sec. 

Year  Tax  Deficiency  293(b)  294(d)(2)  294(d)(1)(A) 

1942  ....  $  647.54  $  323.77    $ $ 

1944  ....  886.93  443.47     

1948  ....  2,954.28  1,477.14  215.86  323.78 

1949  ....  326.88  163.44      78.22     

1950  ....  5,426.42  2,713.21  334.68  557.80 

1951  ....  1,434.62  717.31  104.62  174.36 

/s/  NORMAN  O.  TIETJENS, 
Judge. 

[U.  S.  Tax  Court  Seal.] 

Served  August  30,  1956. 
Entered  August  30,  1956. 


60  Milford  R.  Baiimgardner,  et  iix,,  vs. 

In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

T.  C.  Docket  Nos.  49897  and  49899 

MILFORD  R.  BAUMGARDNER  and  PEARL  E. 
BAUMGARDNER, 

Petitioners, 
vs. 

COMMISSIONER  OP  INTERNAL  REVENUE, 

Respondent. 

PETITION  FOR  REVIEW 

Taxpayers,  the  petitioners  in  this  cause,  by  George 
Bouchard,  their  counsel,  hereby  file  their  petition 
for  a  review  by  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit  of  the  decision  by  The  Tax 
Court  of  the  United  States  entered  August  29,  1956 
(T.C.  Memo  1956-112),  determining  deficiencies  in 
petitioners'  Federal  income  taxes  for  the  calendar 
years  1942,  1944,  1945,  1947,  1948,  1949,  1950  and 
1951,  and  50%  fraud  penalties  for  each  year  and 
penalties  for  failure  to  file  declarations  of  estimated 
tax  and  for  substantial  understatement  of  estimated 
tax.  Petitioners  respectfully  show: 

I. 

The  petitioners  are  husband  and  wife,  residing  in 
the  City  of  Hawthorne,  California. 

For  the  years  1942,  1943,  1944  and  1946  petitioner 
husband  filed  a  separate  return,  reporting  all  income 
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and  claiming  his  wife  as  an  exemption.  For  the 
years  1945  and  1947  petitioners  filed  separate  re- 
turns on  a  community  property  basis.  For  the  years 
1948  to  1951,  inchisive,  petitioners  filed  joint  re- 
turns. All  returns  were  filed  with  the  Collector  of 
Internal  Revenue  for  the  Sixth  District  of  Califor- 
nia, which  said  collection  district  is  within  the  juris- 
diction of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit,  wherein  this  reviev;  is  sought 
])ursuant  to  Section  7482  and  Section  7483  of  the 
Internal  Revenue  Code. 

II. 

Nature  of  the  Controversy 

The  controversy  involves  the  proper  determina- 
tion of  the  petitioners'  liability  for  Federal  income 
taxes  for  the  calendar  years  1942,  1944,  1945,  1947, 
1948,  1949,  1950  and  1951,  the  propriety  of  the  re- 
spondent's use  of  the  so-called  ^^net  worth  method" 
in  determining  such  liability,  the  accuracy  of  such 
determination,  and  the  question  of  whether  the  peti- 
tioners filed  their  tax  returns  for  the  years  involved 
with  the  intent  to  evade  tax  and  are  therefore  liable 
for  the  50%  penalty  for  fraudulent  underpayment 
of  tax  imder  Section  293  of  the  Internal  Revenue 
Code  of  1939,  and  whether  petitioners  are  liable  to 
penalties  for  failure  to  file  declarations  of  estimated 
tax  and  for  substantial  understatement  of  estimated 
tax  under  the  provisions  of  Sections  294(d)(1)(A) 
and  294(d)(2). 

Using  the  *^net  worth  method,"  the  Commissioner 
of  Internal  Revenue  determined  that  petitioner  INIil- 
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ford  R,  Baumgardner  received  taxable  income  which 
he  fraudulently  failed  to  report  in  each  of  the  years 
1942,  1944,  1945  and  1947,  and  similarly  determined 
that  the  petitioners  Milford  R.  Baumgardner  and 
Pearl  E.  Baumgardner  received  taxable  income 
which  they  fraudulently  failed  to  report  in  each  of 
the  years  1948,  1949,  1950  and  1951.  The  Commis- 
sioner of  Internal  Revenue  also  determined  that 
petitioners  were  liable  for  penalties  for  failure  to 
file  declarations  of  estimated  tax  and  for  substan- 
tial understatement  of  estimated  tax.  Except  as  to 
the  amounts  of  income  determined  by  the  Com- 
missioner of  Internal  Revenue  to  have  been  received 
by  petitioners  in  each  of  the  taxable  years,  the  Tax 
Court  sustained  the  determinations  of  the  Commis- 
sioner and  redetermined  deficiencies,  fraud  penal- 
ties and  penalties  for  failure  to  file  declarations  of 
estimated  tax  and  for  substantial  understatement  of 
estimated  tax  for  each  of  the  years  in  question. 

III. 

The  said  taxpayers,  being  aggrieved  by  the  find- 
ings of  fact  and  conclusions  of  law  contained  in  said 
findings  and  opinion  of  the  Court,  and  by  its  de- 
cision entered  pursuant  thereto,  desire  to  obtain  a| 
review  thereof  by  the  United  States  Court  of  Ap-  j 
peals  for  the  Ninth  Circuit.  \ 

/s/  GEORGE  BOUCHARD, 

Counsel  for  Petitioners. 

Received  and  filed  November  19, 1956,  T.C.U.S. 
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[Title  of  Coui-t  of  Appeals  and  Cause.] 

T.C.  Docket  Nos.  49897  and  49899 

STATEMENT  OF  POINTS 

Now  comes  the  taxpayers,  petitioners  herein,  by 
their  attorney,  George  Bouchard,  and  hereby  assert 
the  following  errors,  which  they  intend  to  urge  on 
review  by  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit  of  the  decisions  of  the  Tax  Coui*t 
of  the  United  States  in  the  above  causes  on  May  9, 
1956: 


> 


^ 


1.  The  Tax  Court  erred  in  failing  to  apply  the 
legal  requirements  in  the  use  of  the  '^net  worth 
method"  in  computing  taxable  income. 


% 


2.  The  Tax  Court  erred  in  holding  that  the  re- 
spondent had  satisfied  his  burden  of  proving  fraud 
by  the  ^^net  worth  method.'' 

3.  The  Tax  Court  erred  in  holding  that  petition- 
ers were  liable  for  penalties  for  failing  to  file  proper 

■  estimates  of  tax  liability. 

4.  The  Tax  Court  erred  in  failing  to  find  that  the 
assessment  and  collection  of  additional  taxes  for  all 
years  prior  to  the  year  1950  were  barred  by  the 
statute  of  limitations. 

I  /s/  GEORGE  BOUCHARD, 

Counsel  for  Petitioners. 

Filed  November  19,  1956,  T.C.U.S. 
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The  Tax  Court  of  the  United  States 
Docket  Nos.  49897,  49898,  and  49899 

MILFORD  R.  BAUMGARDNER,  PEARL  E. 
BAUMGARDNER,  MILFORD  R.  BAUM- 
GARDNER &  PEARL  E.  BAUMGARDNER, 

Petitioners, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PROCEEDINGS 
November  29,  1955—10:40  A.M. 

Before:     Honorable  Norman  O.  Tietjens,  Judge. 

Appearances : 

GEORGE  BOUCHARD, 

Appearing   for   and    on    Behalf    of    Peti- 
tioners. 

THOMAS  J.  SULLIVAN, 

Office  of  Commissioner  of  Internal  Reve- 
nue, 

Appearing  for  and  on  Behalf  of  the 
Respondent. 

The  Clerk :    The  Court  is  in  session. 
We   have,   if  your   Honor   please.    Docket   Nos. 
49897,  49898  and  49899,  Milford  R.  Baumgardner, 
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Pearl  E.  Baumgardner,  and  Milford  R.  Baum- 
gardiier  &  Pearl  E.  Bamngardner. 

Please  state  your  appearances  for  the  record, 
gentlemen. 

Mr.  Bouchard:  George  Bouchard  for  the  Pe- 
titioners. 

Mr.  Sullivan:  Thomas  J.  Sullivan,  for  the  Re- 
spondents. 

Mr.  Bouchard:     I  am  short  of  a  client. 

The  Court:  Well,  we  will  wait  for  him  if  you 
want  to. 

Mr.  Bouchard:  Oh,  I  don't  think  that  that  is 
essential. 

Opening  Statement  on  Behalf 
of  the  Petitioners 

By  Mr.  Bouchard. 

The  only  opening  statement,  if  the  Court  please, 
that  I  have  to  make  is  that  those  are  petitions  in- 
volving years  1942  through  1951,  excepting  the 
year  1943,  no  additional  tax  has  been  charged  for 
that  year. 

All  of  the  years  prior  to  1949  are  barred  by 
limitations  unless  the  Government  sustains  an  issue 
of  fraud  which  it  has  ascertained,  excepting  per- 
haps the  year  1949  and  maybe  1948.  These  may  not 
be  opened,  unless  the  Government — that  is  barred, 
unless  the  GoA^emment  shows  thcnv  has  b(^en  an 
omission  of  more  than  25%.  [3^] 

By   agreement   with   Mr.    Sullivan,   the   Govern- 

*Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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ment  is  going  to  proceed  with  our  tax  case  to  sus- 
tain the  issue  of  fraud  in  the  early  years  that  are 
clearly  barred  and  will  continue  along  with  their 
joresentation.  I  think  that  will  shorten  the  trial  at 
the  outset. 

I  want  to  move  that  all  witnesses  who  are  not  tes- 
tifying, except  the  parties  involved,  be  excluded 
from  the  Court  room. 

The  Court:     Any  objection  to  that,  Mr.  Sullivan? 

Mr.  Sullivan:     No  objection. 

The  Court:  Will  the  witnesses  who  have  been 
called  and  who  are  to  testify,  please  leave  the  room  ? 
I  think  you  can  find  some  place  to  stay  back  there. 

The  Clerk:  Will  you  come  this  way,  ladies  and 
gentlemen  ? 

Mr.  Sullivan:  I  would  like  to  have  the  agent 
here  at  the  trial,  who  will  testify. 

The  Court:  Is  there  any  objection  to  that,  Mr. 
Bouchard? 

Mr.  Bouchard:  No,  there  is  no  objection  to  that, 
your  Honor. 

Opening  Statement  on  Behalf 
of  the  Respondent 

By  Mr.  Sullivan. 

May  it  please  the  Court,  Mr.  Bouchard  has  stated 
the  years  in  question  and  he  is  right  that  prior  [4] 
to  1950  the  Government  either  has  to  prove  that  a 
twenty-five  per  cent  deficiency  exists  for  the  statute 
to  be  opened  for  the  years  1948  to  1949  and  for  the 
earlier  years. 


II 
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The  Respondent's  case  is  a  net  worth  case  and 
the  deficiencies  and  statutory  notice  were  set  upon 
a  net  worth  basis,  with  the  exception  of  1944  and 
1949,  where  the  deficiencies  were  set  up  for  specific 
items  of  unreported  income. 

We  have  entered  into  extensive  stipulations  of 
fact  and  will  present  them  at  the  conclusion  of  my 
opening  statement,  the  stipulations  of  fact  and  sev- 
enteen exhibits  attached  to  them. 

Informally,  Mr.  Bouchard  and  myself  agreed  to 
a  further  stipulation  of  fact  as  to  the  records  of 
the  bonding  company,  that  Mr.  Bouchard  informed 
me  this  morning  that  he  was  unable  now,  in  light 
of  information  that  he  had  learned  just  last  night, 
to  stipulate  to  that  fact.  Therefore,  we  are  attempt- 
ing to  have  those  records  at  the  bonding  company 
checked  by  the  treasurer  of  the  bonding  company 
and  we  are  informed  that  they  are  in  the  archives  of 
the  company  and  he  may  not  be  able  to  get  here  in 
time  while  the  Court  is  sitting  to  testify  to  this, 
which,  in  that  event,  at  the  end  of  the  trial,  we 
would  request  your  Honor  to  keep  this  case  open 
so  that  we  may  have  a  deposition  taken  from  the 
bonding  company. 

Mr.  Bouchard:  I  would  suggest,  with  respect  to 
that  motion,  Mr.  Sullivan,  that  the  Court  need  not 
pass  on  it  [5]  until  the  conclusion  of  the  trial.  My 
information  on  that  might  not  be  accurate  or  re- 
liable. 

The  Court:  I  will  reserve  any  ruling  on  that 
motion  then  wdth  regard  to  the  deposition. 

Mr.  Sullivan:     Yes.  sir. 


68  Milford  R.  Baumgardner,  et  iix.,  vs. 

As  to  the  net  worth  statement  which  is  Exhibit 
1-A  to  the  stipulation  of  fact,  there  are  three  items 
which  are  in  dispute,  the  Beacon  Cafe,  the  other  the 
Embassy  Club  and  third,  the  case  on  hand.  We  will 
introduce  evidence  as  to  those  three  items. 

As  to  the  schedule  of  living  expenses  which  is 
Exhibit  2-B,  there  are  eight  items  in  dispute  and 
the  special  agent  will  testify  as  to  those  eight  items. 

In  addition  to  the  evidence  of  net  worth,  the  Re- 
spondent will  also  introduce  evidence  in  his  opinion, 
which  will  show  fraud.  We  expect  to  show  that  the 
Petitioners  had  little  or  no  cash  on  hand  at  the  be- 
ginning of  the  net  worth  period,  the  starting  point. 
We  expect  to  introduce  evidence  that  will  indicate 
a  course  of  conduct  in  the  earlier  years  which  is  in- 
consistent with  the  large  cash  hoard. 

We  further  expect  to  introduce  evidence  showing 
the  concealment  of  assets,  the  omission  of  income 
from  the  return,  and  omission  of  rental  income, 
dividend  income,  interest  income  and  income  from  a 
bar  and  restaurant,  a  poker  club.  [6] 

We  will  also  show  the  unreporting  of  capital  gain 
and  concealment  of  income  items  from  the  account- 
ant preparing  the  returns. 

At  this  time,  your  Honor,  I  would  like  to  render 
a  stipulation  of  facts  with  the  seventeen  exhibits  at- 
tached to  it. 

The  Court:  The  stipulation  will  be  received  to 
go  with  the  exhibits. 

Mr.  Sullivan :     I  would  like  to  now  call  Mr.  Pool. 

The  Clerk:     P-o-o-11 
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Mr.  Sullivan:     Yes,  sir. 

The  Clerk:     Tell  us  your  name,  please? 

Mr.  Pool:     Cal.  T.  Pool. 

Whereupon, 

CAL.  I.  POOL 
called  as  a  witness  for  and  on  behalf  of  the  Re- 
spondent,  having  been   first  duly  sworn,   was   ex- 
amined and  testified  as  follows: 

Direct  Examination 
By  Mr.  Sullivan : 

Q.     Mr.  Pool,  where  do  you  live? 

A.     6760  Third  Avenue,  Los  Angeles. 

Q.     What  is  your  business  or  occupation? 

A.     C.P.A. 

Q.  And  in  the  course  of  your  business,  did  you 
have  [7]  as  a  client,  a  partnership  known  as  the 
Embassy  Club  at  Gardena,  California? 

A.     Yes. 

Mr.  Sullivan:  Will  you  mark  this  as  Respond- 
ent's Exhibit  next  in  order  for  identification? 

The  Clerk:     Exhibit  R  for  identification. 

w  (The  document  above  referred  to  was  marked 

Respondent's  Exhibit  R  for  identification.) 

The  Clerk:  If  the  Examiner  please,  attached  to 
the  sti])ulation  are  Exhibits  1-A  to  17-Q  inclusive. 

(The  documents  above  referred  to  were 
marked  Respondent's  Exhibits  Nos.  1-A  to  17-Q 
inclusive,  for  identification  and  received  in  evi- 
dence.) 
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The  Clerk:  And  we  are  now  starting  with  Ex- 
hibit R  for  Respondent. 

Q.  (By  Mr.  Sullivan) :  I  show  you  a  document 
which  purports  to  be  a  copy  letter  written  by  you 
and  I  ask  you  if  you  can  identify  that^ 

A.  This  is  evidently  a  copy  of  a  letter  I  wrote 
to  Mr.  Baumgardner  showing  his  share  of  the  in- 
come and  the  donations  shown  on  the  tax  return  of 
the  Embassy  Club  for  the  period  ending  May  31, 
1951,  and  the  period  ending  December  31,  1951. 

Q.  On  that  letter  there  is  marked  '^Donations"; 
could  you  tell  us  what  the  ^^ donations"  referred  [8] 
to? 

A.  Well,  that  is  the  partnership  share  of  the 
donations  made  by  the  Embassy  Club. 

Q.  And  there  are  also  appearing  figures  under 
the  title  ^ income";  could  you  tell  us  what  that  re- 
fers to? 

A.  That  refers  to  the  Baumgardner  partnership, 
share  of  the  income. 

Q.  Now  do  the  figures  on  there  represent  the 
figures  appearing  in  the  books  of  the  Embassy 
Club? 

A.  That  is  right.  Well,  no,  that  would  not  be 
the  amount  on  the  books  of  the  Embassy  Club  be- 
cause there  was  a  variation  between  the  income  on 
the  Club  books  and  the  income  on  the  tax  return 
due  to  preferential  salaries.  These  are  the  accounts 
— the  amounts  shown  as  the  partner's  distributable 
shares  of  the  income. 

Q.     What  kind  of  a  Club  is  the  Embassy  Club? 
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A.     It  is  a  card  room. 

Q.     What  do  you  mean  by  a  ^^eard  room''? 

A.  Well,  it  is  a  legal  card  room  in  the  City  of 
Gardena. 

The  Court :  Will  you  speak  a  little  more  loudly, 
please,  Mr.  Pool? 

Mr.  Sullivan :  At  this  time,  your  Honor,  I  would 
like  to  offer  this  letter  in  evidence. 

The  Court:  Is  there  any  objection,  Mr.  Bou- 
chard? 

Mr.  Bouchard:  Yes,  I  object  to  it  as  being  [9] 
immaterial. 

Th(^  Court:  For  what  purpose,  Mr.  Pool,  was 
that  furnished  to  Mr.  Baumgardner? 

The  Witness:  Well,  instead  of  sending  each 
partner  a  copy  of  the  tax  return,  I  sent  each  part- 
ner a  letter  showing  the  figures  that  he  should  use 
on  his  personal  return. 

The  Court:  And  you  were  employed  for  that 
])urpose  by  Mr.  Baumgardner? 

The  Witness:  No,  I  was  employed  by  the  Em- 
bassy Club. 

The  Court:     The  objection  is  overruled. 

The  Clerk:     Exhibit  R. 

(The  document  heretofore  marked  Respond- 
ent's Exhibit  R  was  received  in  evidence.) 

Mr.  Sullivan:  You  may  cross-examine,  Mr.  Bou- 
chard. 

The  Court:     Is  that  all  ? 
Mr.  Sullivan:     Yes,  sir. 
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Cross-Examination 
By  Mr.  Bouchard: 

Q.     Mr.  Pool,  how  long  were  you  accountant  foi 
the  Embassy  Club? 

A.     Oh,  possibly  three  or  four  years. 

Q.     Three  or  four  years?  A.     Yes. 

Q.     Beginning  when?  [10] 

A.     Well,  I  could  not  say  offhand,  probably  194J 

Q.  Now,  you  say  that  was  a  card  room  in  Garj 
dena  ?  A.     Yes. 

Q.  Card  rooms  in  Grardena  are  legal,  are  the; 
not?  A.     Yes. 

Q.  I  notice  in  this  letter.  Exhibit  R,  you  sho^ 
the  income,  the  distributive  income  of  Mr.  Baum- 
gardner,  as  a  partner  and  the  figures  5-31-51 — what 
does  that  5-31-51  mean  ? 

A.  That  is  the  period  five  months  ending  May 
31,  1951. 

Q.  That  is  the  period  from  January  1  of  1951 
through  May  31  of  1951;  is  that  right? 

A.    Yes. 

Q.  And  then  do  I  take  it  that  the  date  12-31-51 
in  which  you  show  income  of  $1,116.54  is  what  was 
to  be  determined  as  Mr.  Baumgardner's  distributive 
share  for  the  partnership  for  the  period  June  1,  '51, 
to  December  31,  1951?  A.     Right. 

Q.  Why  was  the  rate  for  that  partnership 
broken  down  then,  if  it  was — strike  that  out,  please. 
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Did  you  file  a  return  for  the  partners  for  the 
period  January  1,  1951,  to  May  31,  1951? 

A.     I  did. 

Q.     For  the  five  months'  period? 

A.     Yes.  [11] 

Q.  And  then  did  you  file  a  separate  partner  re- 
turn for  the  period  from  June  1,  1951,  to  December 
31,1951?  A.     Yes,  I  did. 

Q.     Why  did  you  do  that? 

A.  We  had  a  different  partner  who  came  in  and 
started  the  partnership. 

Q.  You  mean  that  one  person  who  was  a  partner 
from  the  first  period  sold  his  interest  to  someone 
else  and  this  someone  else  became  a  partner  for  the 
second  period?  A.     That  is  right. 

Q.  And  did  the  partnership  in  the  second  period 
continue  with  the  same  business  that  had  been  oper- 
ating prior  to  June  1?  A.     Yes,  it  did. 

Q.  The  only  change  that  was  made  was  that  you 
had  one  different  partner;  is  that  right? 

A.     That  is  right. 

Q.  Now,  was  that  a  general  partnership  or  a 
limited  partnership? 

A.  It  was  a  general  partnership  as  far  as  I 
know. 

Q.  And  all  of  the  partners,  so  far  as  you  know, 
were  general  partners;  is  that  right? 

A.     That  is  right. 

Q.  In  connection  with  your  working  as  a  CPA 
have  you  had  occasion  to  prepai'e  tax  T*eturns  and 
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Cross-Examination 
By  Mr.  Bouchard: 

Q.  Mr.  Pool,  how  long  were  you  accountant  for 
the  Embassy  Clubi 

A.     Oh,  possibly  three  or  four  years. 

Q.     Three  or  four  years?  A.     Yes. 

Q.     Beginning  when?  [10] 

A.     Well,  I  could  not  say  offhand,  probably  1949 

Q.  Now,  you  say  that  was  a  card  room  in  Gar 
dena  ?  A.     Yes. 

Q.     Card  rooms  in  Gardena  are  legal,  are  the 
not?  A.     Yes. 

Q.     I  notice  in  this  letter.  Exhibit  R,  you  sho 
the  income,  the  distributive  income  of  Mr.  Baum 
gardner,  as  a  partner  and  the  figures  5-31-51 — what 
does  that  5-31-51  mean?  i 

A.  That  is  the  period  five  months  ending  May 
31,  1951. 

Q.  That  is  the  period  from  January  1  of  1951 
through  May  31  of  1951;  is  that  right? 

A.    Yes. 

Q.  And  then  do  I  take  it  that  the  date  12-31-51 
in  which  you  show  income  of  $1,116.54  is  what  was 
to  be  determined  as  Mr.  Baumgardner's  distributive 
share  for  the  partnership  for  the  period  June  1,  '51, 
to  December  31,  1951?  A.     Right. 

Q.  Why  was  the  rate  for  that  partnership 
broken  down  then,  if  it  was — strike  that  out,  plense. 
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Did  you  file  a  return  for  the  partners  for  the 
period  January  1,  1951,  to  May  31,  1951? 

A.     I  did. 

Q.     For  the  five  months'  period? 

A.     Yes.  [11] 

Q.  And  then  did  you  file  a  separate  partner  re- 
turn for  the  period  from  June  1,  1951,  to  December 
31,  1951?  A.    Yes,  I  did. 

Q.     Why  did  you  do  that? 

A.  We  had  a  different  partner  who  came  in  and 
started  the  partnership. 

Q.  You  mean  that  one  person  who  was  a  partner 
from  the  first  period  sold  his  interest  to  someone 
else  and  this  someone  else  became  a  partner  for  the 
second  period?  A.     That  is  right. 

Q.  And  did  the  partnership  in  the  second  period 
continue  with  the  same  business  that  had  been  oper- 
ating prior  to  June  1?  A.     Yes,  it  did. 

Q.  The  only  change  that  was  made  was  that  you 
had  one  different  partner;  is  that  right? 

A.     That  is  right. 

Q.  Now,  was  that  a  general  partnership  or  a 
limited  partnership? 

A.  It  was  a  general  partnership  as  far  as  I 
know. 

Q.  And  all  of  the  partners,  so  far  as  you  know, 
were  general  partners;  is  that  right? 

A.     That  is  right. 

Q.  In  connection  with  your  working  as  a  CPA 
have  you  had  occasion  to  prepare  tax  returns  and 
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familiarize  yourself  [12]  with  the  statute  relating 

to  partnership  returns  and  the  regulations  thereon^ 

A.     Yes. 

Q.  Don't  you  know  as  a  fact  that  the  decisions 
of  the  Tax  Court,  the  rulings  of  the  Commissioner 
of  Internal  Revenue  provide  that  the  mere  fact  that 
you  have  a  change,  addition  of  a  partner  to  a  part- 
nership, who  continues  in  the  same  business,  doesn't 
entitle  you  to  file  returns  for  long  or  short  periods  ^. 

Mr.  Sullivan:  I  object  to  the  question  as  calling 
for  a  conclusion  of  the  witness. 

The  Court:  Well,  it  is  exploring  his  knowledge 
of  the  rules. 

The  Witness:  At  that  time,  I  had  some  doubt 
as  to  whether,  when  a  partner  dropped  out  of  a 
partnership,  whether  or  not  it  dissolved  the  partner- 
ship and  created  a  new  partnership. 

Q.  (By  Mr.  Bouchard) :  Then  when  you  did 
this,  you  were  doubtful  if  you  were  doing  the  right 
thing  or  not ;  is  that  so  ? 

A.  Yes,  but  I  knew  it  could  not  hurt  anything 
by  filing  two  partnership  returns  instead  of  one. 

Q.  Did  you  know  that  a  partnership  has  to  file 
a  return  on  either  a  calendar  or  a  fiscal  year  basis'? 

A.     That  is  right. 

Q.  Now,  at  the  end  of  December,  1951,  did  you 
have  any  [13]  change  in  the  partnership — were 
there  any  new  partners  admitted? 

A.  I  don't  remember  whether  there  was.  There 
were    changes   quite   often   in   that   period,    but    I 
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don't  know  if  there  was  a  change  at  Decembc^r  31 

or  not. 

Q.  When  you  say  you  had  a  little  doubt  whether 
you  were  doing  it  the  right  way  in  filing  two  short 
returns,  isn't  the  thing  that  you  had  some  dou])t 
about  as  to  whether  or  not  you  were  entitled  to  file 
a  partnership  return  for  the  period  June  1,  1951, 
to  December  31,  1951,  or  whether  you  should  file 
the  return  for  the  period  June  1,  1951,  for  the  com- 
plete fiscal  year  ending  May  31,  1952;  wasn't  that 
the  problem  that  you  hadf  A.     No. 

Q.     What  was  your  problem^ 

A.  As  to  whether  it  was  necessary  to  file  a  re- 
turn at  May  31st  or  not. 

Q.  If,  having  filed  a  return  for  the  short  period, 
January  1  to  May  31,  if  that  was  correct  and  then 
if,  under  the  law  or  the  regulations,  in  filing  the 
next  return  for  that  partnership,  you  were  required 
to  file  it  for  a  full  fiscal  year,  namely,  June  1,  1951, 
to  May  31,  1952,  then  it  would  have  made  a  differ- 
ence, would  it  not?  A.     I  lost  you  in  there. 

Q.  You  mean  you  did  not  understand  my  [14] 
question?  A.     No. 

Q.  If  you  were  required,  under  the  law,  for  the 
second  period,  to  file  it  for  a  complete  fiscal  year, 
namely,  June  1,  1951,  to  May  31,  1952,  then  what- 
ever partnership  income  was  subject  to  tax  would 
have  been  attached  to  the  parties  in  the  year  1952 
and  not  in  the  year  1951,  wouldn't  that  be  true,  Mr. 
Pool  ?  A.     That  would  be  true. 

Mr.  Bouchard:     That  is  all. 
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The  Court:  Mr.  Sullivan,  do  you  have  anything 
further  1 

Mr.  Sullivan:     Yes. 

Mr.  Bouchard:  May  I  ask  another  question^  I 
am  sorr}^,  your  Honor. 

The  Court :     All  right. 

Q.  (By  Mr.  Bouchard)  :  Did  you  make  out  the 
partnership  returns  for  the  year  1952  also,  Mr. 
Pool?  A.     I  did. 

Q.  Are  you  still  an  employee  of  the  Embassy 
Club?  A.     No. 

Q.     When  did  you  terminate  your  relationship? 

A.  When  the  Embassy  Club  was  sold,  I  think  in 
1953. 

Q.  Now,  you  did  not  keep  the  books  of  the  Em- 
bassy Club,  did  you?  [15] 

A.     I  kept  part  of  them. 

Q.  They  have  a  regular  bookkeeper  that  was 
employed,  and  you,  as  a  CPA,  made  the  audits 
and  checked? 

A.  No,  they  had  a  cashier  and  I  came  in  and 
did  most  of  the  work,  the  general  records. 

Q.  You  actually,  yourself,  did  the  work  of  keep- 
ing the  books  of  the  Club?  A.     Yes. 

Q.     How  often  did  you  do  that? 

A.  I  was  down  there  every  week  doing  some  of 
the  work  and  gave  them  a  statement  whenever  one 
was  wanted. 

Mr.  Bouchard:     That  is  all. 
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Redirect  Examination 
By  Mr.  Snilivan: 

Q.  Mr.  Pool,  was  that  partnership  on  a  calendar 
year  oi*  a  fiscal  year,  perhaps? 

A.  The  partnership  which  was  originally — it  was 
on  a  calendar  year  basis. 

Q.     T  show  yon  Exhibits  13-N  and  14-M 

Mr.  Bonchard:     Have  I  got  them? 

Mr.  Snilivan:  No,  they  are  exhibits  which  were 
attached  to  the  stipnlation. 

Q.  (By  Mr.  Snilivan) :  They  are  photostatic 
copies  of  the  partnership  returns  for  the  Embassy 
Chib,  and  I  ask  yon  if  you  can  identify  [16]  them  ? 

A.  One  of  the  partnership  returns  for  the  Em- 
bassy Club  for  the  period  January  31,  1951,  up  to 
May  31,  1951. 

Mr.  Bouchard:  I  submit  that  they  are  in  evi- 
dence as  part  of  the  stipulation.  They  do  not  need 
to  ]w  identified.  They  are  in  the  record  and  they 
speak  for  themselves. 

Q.  (By  Mr.  Sullivan):  Mr.  Pool,  if,  in  fact, 
th(^  partnership  should  not  have  been  terminated 
on  May  31,  1951,  would  not  the  information  appear- 
ing- on  both  returns  covering  the  year  be  proper 
on  one  return?  A.     It  would. 

Mr.  Sullivan:  Thank  you,  that  is  all.  Oh,  one 
more  question. 

Q.  (By  Mr.  Sullivan)  :  Was  the  partnership  on 
a  calendar  year  basis  in  1951  for  the  whole  year? 
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A.  In  1950  it  was  on  a  calendar  year  basis  and 
prior  and  subsequent  to  that.  Then  it  was  on  a  cal- 
endar basis.  Just  this  one  year,  I  put  it  into  two 
returns. 

Mr.  Sullivan :     Thank  you. 

Recross-Examination 
By  Mr.  Bouchard: 

Q.  Mr.  Pool,  were  there  any  different  partners 
that  were  members  of  this  partnership  for  the 
period  January  1,  [17]  1951,  to  May  31,  1951,  than 
there  were  for  the  period  ending  December  31, 1950? 

(No  response.) 

Q.     Did  any  new^  partners  come  in"? 

A.     They  must  have. 

Q.     Why  do  you  say  that? 

A.  Oh,  different  partners  in  a  short  period  than 
there  were  in  1950.  I  could  not  say  offhand  on  that. 
I  would  say  no,  there  wasn't,  but  it  could  be.  They 
changed  partners  quite  often. 

Q.  You  think  the  partners  for  the  period  Janu- 
ary 1,  1951,  to  May  31,  1951,  were  the  same  partners 
that  had  been  members  of  the  partnership  for  the 
year  1950?  A.     I  think  so. 

Mr.  Bouchard:     All  right,  that  is  all. 

Mr.  Sullivan :     That  is  all. 

The  Court:    You  are  excused. 

(Witness  excused.) 
Mr.  Sullivan:     I  will  call  Mr.  Ludolph,  please. 
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The  Clerk:  Will  you  tell  us  your  name,  please, 
Mr.  Witness? 

Mr.  Ludolph:     Richard  P.  Ludolph.  [18] 

Whereupon, 

RICHARD  P.  LUDOLPH 

called  as  a  witness  for  and  on  behalf  of  the  Re- 
spondent, having'  been  first  duly  sworn,  was  exam- 
ined and  testified  as  follows : 

Direct  Examination 
By  Mr.  Sullivan : 

Q.     Mr.  Ludolph,  where  do  you  live? 

A.     225  East  126th  Street,  Hawthorne. 

Q.     What  is  your  business  or  occupation? 

A.     The  same  address. 

Q.     What  is  your  business? 

A.     T  am  a  public  accountant. 

Q.  As  a  public  accountant,  have  you  in  prior 
years  had  occasion  to  prepare  tax  returns  for 
others?  A.     Yes. 

Q.  Are  you  acquainted  with  the  Petitioner  in 
this  case,  Mr.  Baumgardner?  A.     Yes,  I  am. 

Q.  How  long  have  you  known  Mr.  Baumgard- 
ner?  A.     Oh,  since  about  1939  or  1940. 

Q.  Have  you  ever  prepared  any  tax  returns  for 
Mr.  Baumgardner?  A.     Yes,  I  did. 

Q.  Could  you  tell  us,  in  preparing  Mr.  Baum- 
gardner's  [19]  returns,  to  the  best  of  your  recollec- 
tion, (^xaftly  what  transpii-ed,  that  is,  what  records 
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he  brought  to  you  and  what  records  you  kept  for 

him  and  so  forth  *? 

A.  Well,  he  had  houses  for  rent  and  I  would 
usually  make  up  the  schedule  for  him  to  put  down 
his  income  and  expenses. 

Q.  What  years  did  you  make  his  return  for  or 
prepared  his  return  for? 

A.  About  1941  or  1943  or  through  1951  or  1952, 
I  think. 

Q.  I  show  you  Exhibits  16  and  17  and  ask  you 
if  you  prepared  the  original  of  those  documents — • 
they  purport  to  be  carbon  copies  ? 

A.     Yes,  sir,  I  did. 

Q.  Referring  now  to  Exhibit  16,  in  schedule  B 
there  is  listed  two  houses  and  frame  building  and 
various  amounts  of  income  depreciation  and  so 
forth — where  did  you  get  these  amounts'? 

A.  They  were  furnished  to  me  by  Mr.  Baum- 
gardner. 

Q.  Did  you  keep  any  independent  records  of 
those  amounts? 

A.     No,  not  before  that  time,  no. 

Q.  Referring  now  to  Exhibit  17,  schedule  D, 
there  appears  two  houses,  a  house  at  158  and  a 
house  at  162  and  long-term  capital  gain  figured  on 
it — did  you  keep  any  records  of  those  houses — 
where  did  you  get  these  figures  as  to  the  [20]  pur- 
chase price  and  sale  price? 

A.  They  were  furnished  to  me  by  Mr.  Baum- 
2:ardner. 

Mr.  Sullivan:     Thank  you. 
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Mr.  Bouchard:     May  I  see  the  exhibits? 

Mr.  Sullivan:     Yes. 

Q.  (By  Mr.  Sullivan)  :  Did  Mr.  Baumgardner 
give  you  any  written  documents  when  you  came  in 
to  i)repare  the  account  or  did  he  furnish  you  with 
the  figures  orally"? 

A.  Sometimes  I  made  a  schedule  for  him  to 
make  out  and  he  brought  it  back  to  me. 

Q.  I  show  you  Exhibit  No.  5-E  and  I  ask  you 
if  you  prepared  the  original  of  this  return "? 

A.     Yes,  sir,  I  did. 

Q.  I  show  you  Exhibit  6-F  and  I  ask  you  if  you 
prepared  the  original  of  that  return? 

A.     Yes,  sir,  I  did. 

Q.  I  show  you  Exhibit  7-G  and  I  ask  you  if  you 
prepared  the  original  of  that  return? 

A.     Yes,  sir. 

Q.  On  the  Exhibit  6-F  there,  under  income, 
there  is  $2,000.00  from  commissions — where  did  you 
get  that  figure? 

A.  After  I  had  finished  the  other  blocks  on  the 
return,  I  asked  Mr.  Baumgardner  if  he  had  any 
other  income  and  he  said  ^^Yes,''  and  that  it 
amounted  to  about  $2,000.00.  [21] 

Q.     Did  he  tell  you  what  that  income  was? 

A.  No.  I  asked  him,  ''Will  I  put  that  down  as 
commissions?''   And  he  said  ''yes." 

Q.     Did  he  indicate  what  it  consisted  of? 

A.  No,  he  did  not,  juvst  other  income.  T  used  the 
word  "commissions." 

Q.     Did  he  show  you  any  schedules  ns  to  where 
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the  commission  had  come  from^  A.     No,  sir. 

Q.     Did  he  tell  you  what  it  consisted  of? 

A.     No,  he  did  not. 

Q,  I  now  shov/  you  Exhibit  8-H  and  I  ask  you 
if  you  prepared  the  original  of  that  return? 

A.     Yes,  sir,  I  did. 

Q.  And  that  return  is  listed  miscellaneous  com- 
missions $3,000.00^ — do  you  know  where  you  got  that 
figure  from? 

A.  That  would  be  the  same  thing.  I  asked  him 
how  much  other  income  he  had  and  he  said 
^^$3,000.00.'^ 

Q.  Did  he  present  you  with  any  document  to 
support  this  $3,000.00?  A.     No,  sir. 

Q.  Did  he  tell  you  anything  that  was  in  that 
$3,000.00  figure?  A.     No,  sir. 

Q.     What  it  was  composed  of?  [22] 

A.     No,  sir. 

Q.  I  show  you  Exhibit  9-1  and  I  ask  you  if  you 
prepared  the  original  of  that? 

A.     Yes,  sir,  I  did. 

Q.  It  shows  miscellaneous  commissions  $6,000.00. 
As  to  that,  would  your  answer  be  the  same  as  it 
was  to  the  $3,000.00  and  the  $2,000.00? 

A.     Yes,  sir,  it  would. 

Q.  I  show  you  Exhibit  10-J  and  I  ask  you  if 
the  original  of  that  document  was  prepared  by  you  ? 

A.     Yes,  sir. 

Q.  In  Schedule  F,  page  2  of  this,  there  is  a^ — oh, 
strike  that. 

On  Exhibit  10-J  there  appears  no  commissions — 
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did  you  ask  Mr.  Baumgardner  about  commissions 

tliat  year  or  other  income? 

A.  Yes,  I  believe  I  did  ask  him  and  he  said 
^'No/'  He  said  he  had  had  a  loss.  He  had  spent 
all  his  money  trying  to  get  his  job  back. 

Q.  But  that  loss  wasn't  included  in  that  return, 
was  it  ?  A.     >To. 

Q.  I  show  you  Exhibit  11-K  and  ask  you  if  you 
prepared  the  original  of  that? 

A.     Yes,  sir,  I  did.  [23] 

Q.  It  is  noted  here  that  the  only  income  shown 
is  from  the  City  of  Hawthorne  and  from  a  Milady's 
Dress  Shop — did  you  ask  Mr.  Baumgardner  if  he 
had  any  other  income  for  that  year? 

Mr.  Bouchard :     What  year  is  that,  Mr.  Sullivan  ? 

Mr.  Sullivan:     1951. 

The  Witness:  Yes,  I  did,  and  I  believe^  his  an- 
swer was  the  same  for  1951. 

Q.  (By  Mr.  Sullivan) :  Did  you  ask  him  spe- 
cifically whether  he  had  any  interest  income,  any 
dividend  income? 

A.  No,  I  did  not.  I  asked  him  each  year  how 
much  other  income  he  had. 

Q.  Did  he  ever  present  to  you  any  documents 
showing  any  interest  income  or  dividend  income  ? 

A.     No,  he  did  not. 

Q.  Did  he  ever  tell  you  that  he  had  any  interest 
income  or  dividend  income  in  any  of  the  years  that 
you  prepared  his  returns? 

A.     No,  he  did  not  as  such,  no. 

Q.     Did  he  ever  present  you  with  any  records  ? 


84  Milford  R.  Baumgardner,  et  iix.,  vs, 

(Testimony  of  Richard  P.  Ludolph.) 

A.     No,  sir. 

Q.  Did  he  ever  present  you  with  any  records  as 
to  the  homes  that  appeared  on  some  of  the  returns 
as  being  built?  [24] 

A.  In  the  last  few  years,  when  he  had  a  number 
of  houses,  I  gave  him  the  schedule  to  fill  out. 

Q.     But  before? 

A.  Before  that,  there  were  no  documents,  I  don't 
believe. 

Q.  You  mean  in  1949  and  1950  by  ''the  last  few 
years''?  A.     Yes. 

Q.  Approximately  how  much  time  did  you  spend 
each  year  in  the  preparation  of  Mr.  Baumgardner's 
income  tax  return? 

A.  Not  very  long.  It  doesn't  take  me  very  long 
to  fill  in  a  return. 

Q.     Half  an  hour  or  four  hours  or  eight  hours? 

A.     Approximately  half  an  hour. 

Q.  What  did  Mr.  Baumgardner  pay  you  in  each 
of  these  years  ? 

A.  I  never  did  make  a  charge  for  making  out 
the  returns.  I  never  charge  for  making  out  the 
returns. 

Q.  Did  Mr.  Baumgardner  ever  tell  you  that  he 
had  income  from  the  Embassy  Club? 

A.     No,  sir,  he  did  not. 

Q.  Did  he  ever  tell  you  that  he  had  any  income 
or  loss  from  the  Beacon  Cafe? 

A.     No,  sir,  he  did  not  as  such. 

Q.     Do    you    know    whether    Mr.    Baumgardner 
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owned  any  Tmst  Deeds  and  received  intei'est  in- 
come from  them?  [25] 

A.     No,  sir,  at  that  time,  I  didn't  know. 

Q.     Did  he  tell  you  that  he  did  at  any  time^ 

A.  No,  he  did  not  say  anything  about  it,  l)ut 
just  gave  me  the  amount  of  the  other  income.  That 
was  all. 

Q.  In  each  year,  did  you  ask  Mr.  Baumgardner 
whether  he  had  earned  additional  income  outside  of 
his  salary? 

A.  When  I  finished  the  work,  I  asked  him  what 
other  income  he  had  and  he  would  give  me  the  other 
figure. 

Q.  Did  you  ask  him  at  any  time  to  keep  records 
so  that  you  could  have  access  to  definite  amounts? 

A.  No,  I  don't  believe  I  did.  An  audit  job  is 
quite  different  from  an  income  tax  job. 

Q.     Did  you  know  Mr.  Baumgardner  personally  ? 

A.  Oh,  w^ell,  yes,  like  you  know  anybody  in  a 
small  town. 

Q.  Did  you  know  outside  of  what  you  learned 
from  preparing  his  returns,  whether  he  had  any 
Tnist  Deeds  or  whether  he  loaned  money  or  owned 
any  stocks?  A.     No,  sir,  I  did  not. 

Mr.  Sullivan:  Will  you  mark  this  Respondent's 
Exhibit  next  in  order? 

The  Clerk:     Respondent's  Exhibit  R. 

(The  dociunent  above  referred  to  was 
marked  Respondent's  Exhibit  S  for  identifi- 
cation.) [26] 
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Q.  (By  Mr.  Sullivan)  :  I  show  you  Respond- 
ent's Exhibit  S  for  identification  and  ask  you  if 
you  can  identify  that  document"? 

A.     Yes,  sir,  I  believe  I  prepared  it. 

Q.     And  what  is  that  document? 

A.  It  is  the  California  State  individual's  income 
tax  return. 

Q.  Did  you  also  prepare  his  Federal  income  tax 
return  for  that  year?  A.     Yes,  sir,  I  did. 

Q.  Would  the  income,  in  the  Federal  or  the 
State  return  be  the  same  as  you  have  shown  on 
the  Federal  return? 

Mr.  Bouchard:  Just  a  minute.  That  is  objected 
to  because  the  Federal  return  is  in  evidence. 

Mr.  Sullivan:  The  Federal  return  is  not  in  evi- 
dence for  that  year. 

Mr.  Bouchard :     The  year  1945  is  not  in  evidence  % 

Mr.  Sullivan:     No,  sir. 

The  Court:     Do  you  withdraw  your  objection? 

Mr.  Bouchard:     Yes,  sir,  I  thought  it  was. 

The  Witness :  Yes,  sir,  that  would  be  practically 
the  same. 

Mr.  Sullivan:  I  offer  Exhibit  S  marked  for 
identification  in  evidence. 

Mr.  Bouchard:     I  have  no  objection.  [27] 

The  Court:     Admitted. 

(The  document  marked  Respondent's  Exhibit 
S  was  received  in  evidence.) 

Mr.  Sullivan:     That  is  all,  your  Honor. 
The  Court:     Mr.  Bouchard. 
Mr.  Bouchard:    Yes. 
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Cross-Examination 
I^y  Mr.  Bouchard: 

Q.  Mr.  Ludolph,  have  3^ou  ever  had  an  experi- 
ence in  rental  experience?  A.     Yes,  sir. 

Q.     AVhen? 

A.  1921  and  1922  I  was  investigating  officer  of 
the  income  tax  unit,  investigating  auditor. 

Q.     In  Los  Angeles?  A.     Yes. 

Q.     How  long  have  you  lived  in  Hawthorne? 

A.     Since  about  1940. 

Q.  Do  you — strike  that.  Did  you  know  that  Mr. 
Baumgardner  was  chief  of  police? 

A.     Yes,  sir. 

Q.     Do  you  know  during  what  years? 

A.     Oh,  since  1940,  I  think. 

Q.     Up  until  when?  A.     About  1950.  [28] 

Q.  Did  you  make  out  any  of  his  tax  returns  for 
years  prior  to  1940  or  1941,  the  years  that  you  have 
identified  here?  A.     I  don^t  think  so. 

Q.  Had  you  known  Mr.  Baumgardner  for  some 
time  prior  to  the  time  you  did  work  for  him? 

A.     Well,  I  knew  who  he  was,  yes. 

Q.  As  I  understand  you  made  out  the  tax  re- 
turns for  the  members  of  the  police  department  and 
the  fire  department  and  any  other  employees  out 
there,  that  you  did  that  work  for? 

A.  I  think  I  did  it  for  some  of  them  in  the 
water  department,  too. 

Q.  I  take  it  from  your  testimony  that  when  you 
made  out  tliese  returns  for  INfr.  Banmj?nrdner,  ho 
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gave  you  his  salary  from  the  City  of  Hawthorne 
and  then  you  asked  him  if  he  had  any  other  income 
in  addition  to  that  salary^  A.     Yes,  sir,  I  did. 

Q.  And  he  gave  you  the  figures  that  are  on  the 
tax  returns,  the  $2,000.00,  the  $3,000.00  and  the 
$6,000.00  figures  and  whatever  else  may  be  there  1 

A.     Yes,  sir,  he  did. 

Q.  And  the  point  of  your  question  to  him  was, 
I  take  it,  to  be  sure  that  as  far  as  you  were  con- 
cerned and  giving  him  an  opportunity,  so  far  as  he 
was  concerned,  to  get  on  his  tax  [29]  return  all  of 
the  income  he  had'? 

A.     Yes,  sir,  that  was  his  express  desire. 

Mr.  Bouchard:     I  think  that  is  all,  your  Honor. 

Mr.  Sullivan:  That  is  all,  your  Honor.  Thank 
you. 

The  Court:     Thank  you. 

(Witness  excused.) 

Mr.  Sullivan:     Mr.  Walker,  please. 

The  Clerk:    Will  you  tell  us  your  name,  please? 

Mr.  Walker:     Clyde  R.  Walker. 

Whereupon, 

CLYDE  R.  WALKER 

called  as  a  witness  for  and  on  behalf  of  the  Re- 
spondent, having  been  first  duly  sworn,  was  exam- 
ined and  testified  as  follows: 

Direct  Examination 
By  Mr.  Sullivan: 

Q.     Mr.  Walker,  where  do  you  live? 
A.     In  Hawthorne. 
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Q.     What  is  your  business  or  occupation? 

A.     Newspaper  distributor. 

Q.  Directing  your  attention  to  the  year  1945, 
what  was  your  business  or  occupation  at  that  time '? 

A.     Newspaper  distributor. 

Q.     Did  you  have  any  other  interest '^ 

A.     I  worked  at  the  Beacon  Cafe  part  time.  [30] 

Q.  Who  owned  the  Beacon  Caf(^  in  1945,  if  you 
know  ? 

A.  A  fellow  by  the  name  of  Gueltf  and  Clyde 
Carnes. 

Mr.  Bouchard:  How  do  you  spell  that  first 
name  ? 

The  Witness:     G-u-e-1-f-f,  I  think. 

Q.  (By  Mr.  SulliA'an)  :  Do  you  know  if  there 
was  a  change  of  partnership  in  the  Beacon  Cafe  in 
1945^ 

A.  There  was  a  change  of  ownership.  My  uncle 
bought  out  the  half  interest  of  Clyde  Carnes  and 
Mr.  Guelff  transferred  his  half  interest  to  his  wife. 

Q.  How  long  did  your  uncle — is  that  Charles 
Walker?  A.     Yes,  sir. 

Q.  How  long  did  your  uncle  and  Janet  Guelff 
operate  in  the  Beacon  Cafe? 

A.  I  cannot  give  you  the  exact  length  of  time. 
They  operated  it  until  she  died.  It  wasn^t  too  long 
a  time  after  that. 

Q.  And  do  you  know  what  happened  to  the 
ownership  of  the  Beacon  Cafe  after  Mrs.  Guelff 
died? 

A.     Actually  I  was  running  it  for  my  uncle.    Tt 
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was  in  his  interest.  He  had  separated  from  his  wife 
and  at  the  time  the  purchase  was  made  I  actually 
put  the  money  up  for  him,  so  I  was  actually  man- 
aging the  cafe  until  about  two  or  three  months  after 
Mrs.  GuelfP  died  and  at  that  time  it  was  changed 
over  and  I  took  over  my  uncle's  portion  of  the  [31] 
cafe. 

Q.     In  your  name"?  A.     Yes,  sir. 

Q.     What  happened  to  Mrs.  Guelff's  half  inter-  || 
est,  if  you  know^  A.     It  was  purchased. 

Q.  Will  you  tell  the  Court  what  you  know  about 
the  purchase  of  Mrs.  Guelff's  half  interest?  _. 

A.  Well,  around  July,  to  the  best  of  my  memory,  || 
we  had  somebody  who  wanted  to  buy  it  and  due  to 
the  fact  that  they  wanted  the  whole  thing,  we  had 
to  do  something  about  it  and  it  was  tied  up  in  the 
Court,  so  in  talking  to  Mr.  Baumgardner  he  men- 
tioned that  he  would  buy  the  other  half,  so  I  peti- 
tioned the  Court  to  sell  it — the  other  half  interest — 
at  that  time,  and  it  was  purchased  in  my  name  from 
the  Court. 

Q.     Who  put  up  the  money? 

A.     As  far  as  I  know,  Mr.  Baumgardner. 

Q.  Then  as  I  understand  your  testimony ,  it  was 
actually  in  your  name,  the  whole  interest  was  in 
your  name?  A.    Yes,  sir. 

Q.  Did  you  sign  any  document  that  stated  that 
you  were  holding  the  other  half  interest  as  nominee 
for  Mr.  Baumgardner?  A.    Yes,  sir. 

Q.     Where  is  that  document  now? 
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A.  The  only  time  I  ever  saw  it  was  when  it  was 
at  the  [32]  attorney's  office  with  Mrs.  Deener. 

Q.  If  you  can  remember,  can  you  tell  us  sub- 
stantially what  that  document  stated*? 

Mr.  Bouchard:  That  is  objected  to  as  not  coin- 
petent. 

The  Court:  Well,  the  document  cannot  be  pro- 
duced, I  take  it.  You  don't  know  where  the  docu- 
ment is,  do  you"? 

The  Witness :     No. 

The  Court :     Have  you  made  any  effort  to  get  it  ? 

(No  response.) 

Mr.  Sullivan:  Can  I  lay  a  further  foundation, 
your  Honor? 

The  Court:     Yes. 

Q.  (By  Mr.  Sullivan) :  At  whose  insistence  did 
you  prepare  this  document? 

A.     Mr.  Baumgardner's. 

Q.  Do  you  know  if  Mrs.  Deener  still  has  this 
document?  A.     I  don't  know,  no,  sir. 

Q.  Have  you  made  any  effort  to  get  this  docu- 
ment ?  A.     No. 

Q.  Did  Mr.  Baumgardner  get  a  copy  of  this 
document  ? 

A.  T  could  not  tell  you.  I  don't  know  whether 
she  gave  him  one  or  not.    She  did  not  give  me  one. 

Q.  Did  you  sign  any  papers  in  the  sale  of  Mrs. 
Guelff's  half  interest  that  was  purchased  in  your 
name? 
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A.  You  mean — I  don't  quite  understand  what 
you  mean.  [33] 

Q.     Well 

A.  Do  you  mean  did  I  sign  any  papers  buying 
her  half  interest? 

Q.     Well,  the  escrow  papers  and  so  on? 

A.  The  escrow  papers  and  all  from  the  Court, 
yes,  sir. 

Q.     Who  prepared  the  escrow? 

A.     Mrs.  Deener. 

Q.  After  the  sale  of  Mrs.  Guelff's  half  interest 
was  there  any  agreement  between  you  and  Mr. 
Baumgardner  as  to  the  profits  or  losses  of  the 
Beacon  Cafe  ?  A.     It  would  be  fifty-fifty. 

Q.     Was  that  a  written  or  oral  agreement? 

A.     Oral. 

Q.  Who  kept  the  books  of  the  Beacon  Cafe  after 
July,  1946? 

A.  They  were  kept  up  until,  I  believe,  approxi- 
mately January,  by  the  bookkeeper  that  I  had  at 
that  time,  a  Mr.  Glass,  and  after  around  January 
they  were  kept  by  Mrs.  Strawn. 

Q.     Who  hired  Mrs.  Strawn? 

A.  That  would  be  pretty  hard  to  say.  Mr.  Baum- 
gardner said  he  would  rather  that  she  would  keep 
the  books,  that  he  wasn't  satisfied  with  the  book- 
keeper I  had  and  he  would  rather  she  would  keep 
the  books,  so  Avhether  I  went  over  and  got  her  to 
keep  them  or  whether  she  came  to  me  or  whether 
he  went  over,  I  cannot  remember.  [34] 

Q.     Directing   your   attention   to   October,    1947, 
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did  anything'  transpire  at  this  time  regarding  your 

interest  in  the  Beacon  Cafe? 

A.  That  was  the  time  that  I  sold  my  interest  in 
tlie  cafe.   The  dates  have  got  me  all  wrong. 

Q.     Did  you  sell  your  interest? 

A.     Yes,  I  did. 

Q.     Who  did  you  sell  it  tol 

A.     I  sold  it  to  James  Staten. 

Mr.  Bouchard:  When  was  that?  I  didn't  get  the 
year. 

Mr.  Sullivan:  1947.  He  wasn't  sure  about  the 
month. 

Mr.  Bouchard:     All  right. 

Q.  (By  Mr.  Sullivan):  Did  Mr.  Staten  pur- 
chase your  half  interest?  A.     Yes. 

Q.  Did  you  know  if  he  was  purchasing  that  for 
liimself  or  was  he  a  nominee  for  someone  else? 

A.     I  don't  know  that. 

Q.  After  you  sold  your  half  interest  to  Mr. 
Staten,  who  then  owned  the  Beacon  Cafe,  if  you 
know? 

A.  As  far  as  I  know,  Mr.  Staten  and  Mr.  Baum- 
gardner,  although  it  was  in  Mr.  Staten 's  name. 
What  happened  to  the  other  half,  I  don't  know.  [35] 

Q.  Do  you  know  how  much  was  paid  into  escrow 
as  the  purchase  price?  A.     At  which  time? 

Q.  At  the  time  the  half  interest  was  bought  from 
Mrs.  Guelff's  estate. 

A.     $12,500.00  and  half  of  the  inventory. 

Mr.  Sullivan:  That  is  all.  You  may  cross-exam- 
ine, Mr.  Bouchard. 
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Cross-Examination 
By  Mr.  Bouchard: 

Q.     Mr.  Walker,  you  testified  that  you  petitione 
the  Probate  Court  for  Mrs.  Guelff's  interest  which 
was  sold  to  you,  is  that  correct?  A.     Yes. 

Q.     And  what  was  the  sale  price  of  thaf? 

A.     $12,500.00  and  half  of  the  inventory. 

Q.     That  is  what  you  have  just  told  us^? 

A.    Yes. 

Q.  I  think  you  said  so  far  as  you  knew,  Mr. 
Baumgardner  put  up  the  money.  Mr.  Baumgardner 
did  not  pay  any  money  to  you,  did  he"? 

A.     The  money  was  paid  into  escrow. 

Q.     It  wasn't  paid  to  you'?  A.     No,  sir. 

Q.  Now,  when  you  sold  your  half  interest  in 
1947  to  Mr.  [36]  Staten,  I  think  you  testified  that 
you  did  not  know  whether  he  was  buying  it  for 
himself  or  for  someone  else;  is  that  correct? 

A.  No,  sir,  I  presume  he  was  buying  it  for 
himself. 

Q.  But  if  he  wasn't  you  did  not  know;  is  that 
right?  A.     Right,  sir. 

Q.  Now,  you  don't  know  if  Mr.  Baumgardnei 
did  put  up  any  of  this  purchase  money  to  buy  the 
Guelff  interest?  A.     No,  sir. 

Q.  You  don't  know  whether  he  was  representing 
anybody  else  or  not,  do  you  ? 

A.     Whether  he  was  representing  anybody  else^j 

Q.     Yes.  A.     No,  sir,  I  do  not. 
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Q.  You  have  had  no  connection,  I  take  it,  with 
file  Beacon  Cafe  since  you  sold  out  in  1947'? 

A.     No,  sir. 

Q.  How  much  did  you  sell  out  your  half  inter- 
est to  Mr.  Staten  for? 

A.  For  $7,500.00  I  sold  out,  plus  half  the  inven- 
tory. 

Q.     Plus  half  the  inventory?  A.     Yes. 

Q.  Had  the  business  between  the  time  that  the 
Guelff  interest,  some  time  in  July  of  1946,  was  sold 
and  your  sale  to  Mr.  Staten  in  January  of  1947, 
had  business  gotten  worse,  Mr.  [37]  Walker? 

A.     Yes,  sir,  it  had. 

Q.  As  a  matter  of  fact,  it  was  never  a  very 
profitabh^  undertaking,  was  it? 

A.     The  bottom  dropped  out  of  it  right  after  that. 

Q.  Now%  you  testified  I  think  that  you  had  an 
oral  agreement  with  Mr.  Baumgardner  that  you  and 
he  would  split  the  profits,  if  any,  is  that  right? 

A.     Yes,  sir. 

Q.     But  it  was  never  reduced  to  writing? 

A.  I  would  not  say  that  it  was  never.  I  would 
have  to  qualify  my  statement  to  this  effect,  that  I 
don't  remember  everything  that  was  in  the  papers 
that  were  drawn  up  in  Miss  Deener's  office,  but 
there  was  definitely  an  oral  agreement  that  he  had 
half  of  the  Beacon  and  that  half  of  the  profits 
w^ould  be  his. 

Q.  Were  there  any  profits  between  that  period 
of  July,  1946,  and  January,  1947,  when  you  sold 
out?  A.     No,  sir. 
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Mr.  Bouchard:  That  is  all,  Mr.  Walker,  thank 
you. 

Mr.  Sullivan:  That  is  all,  thank  you,  Mr. 
Walker. 

The  Court:    You  are  excused. 

(Witness  excused.) 

The  Court:  What  time  do  you  gentlemen  want" 
to  stop  for  lunch— 12:30?  [38] 

Mr.  Bouchard:     It  is  OK  with  me. 

Mr.  Sullivan:  Could  we  call  one  more  witness? 
He  has  to  get  away  this  afternoon. 

The  Court:     What  is  his  name? 

Mr.  Sullivan:     Staten. 

The  Court:  All  right,  we  will  run  until  12:30! 
and  then  recess  until  2:00  oclock. 

Mr.  Sullivan:     Thank  you. 

The  Clerk:  Will  you  tell  us  your  name,  Mr. 
Witness,  please? 

Mr.  Staten:     James  L.  Staten. 

Whereupon, 

JAMES  L.  STATEN 
called  as  a  witness  for  and  on  behalf  of  the  Re- 
spondent, having  been  first  duly  sworn,  was  exam- 
ined and  testified  as  follows: 

Direct  Examination 

By  Mr.  Sullivan : 

Q.     Mr.  Staten,  where  do  you  live? 
A.     1414  West  El  Segundo,  Gardena. 


Commissioner  of  Infomal  Revenue  9T 

(Testimony  of  James  L.  Staten.) 

Q.     What  is  your  business  or  occupation'? 

A.     I  own  a  trailer  park. 

Q.  Directing  your  attention  to  the  year  1946, 
what  was  your  business  or  occupation  at  that  time  ? 

A.     What  year  was  that? 

Q.     1946.  [39] 

A.  I  do  not  believe  I  was  doing  anything  in  the 
year  1946. 

Q.  Directing  your  attention  to  the  Beacon  Cafe, 
were  you  connected  with  it  in  any  way  during  the 
year  1946? 

A.  Now,  I  may  have  been.  I  was  thinking  it  was 
1947.  Probably  it  was  1946,  if  your  records  so  show. 

Q.  And  in  what  way  were  you  connected  with 
the  Beacon  Cafe? 

A.  Well,  I  was,  I  guess  you  would  call  it  part 
owner. 

Q.  Will  you  tell  the  Court  how  you  happened 
to  acquire  an  interest  in  the  Beacon  Cafe — how  you 
became  part  owner? 

A.  Well,  I  believe  that  Jack  Baumgardner — I 
don't  remember  how  it  came  about — but  we  were 
talking  about  my  recently  having  gotten  out  of  the 
army  and  I  wasn't  doing  anything  and  Mr.  Baum- 
gardner mentioned  this  Beacon  Cafe  and  said,  ^^You 
have  had  experience  along  that  line;  why  don't  you 
take  that  Beacon  Cafe  over?" 

I  don't  remember  the  conversation,  but  anyway 
I  agTeed  to  take  it. 

Q.     Did  you  invest  any  money  in  it? 
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A.  No,  not  my  own  money,  none  of  my  own 
money. 

Q.  I  show  you  a  photostatic  copy  of  an  escrow 
statement  dated  January  4,  1949,  and  ask  you  if 
you  can  identify  that? 

Mr.  Bouchard:     1949,  did  you  say?  [40] 

Mr.  Sullivan:    Yes. 

The  Witness:  Well,  I  don't  recognize  this.  This 
was  when  I  went  out. 

The  Court:  Will  you  speak  a  little  louder,  Mr. 
Witness? 

The  Witness:  All  right.  I  said  I  do  not  recog- 
nize this  one  because  this  was  on  the  sale  going  out. 

Q.  (By  Mr.  Sullivan) :  I  show^  you  Eespond- 
ent's  Exhibit  T  for  identification  and  ask  you  if 
you  can  identify  that?  A.     Yes. 

(The  document  above  referred  to  was 
marked  Respondent's  Exhibit  T  for  identifi- 
cation.) 

Q.     (By  Mr.  Sullivan)  :     What  is  that? 

A.  Well,  this  is  the  escrow  when  I  took  over  the 
Beacon  Cafe. 

Q.  Whose  interest  did  you  take  over  in  the 
Beacon  Cafe,  Mr.  Staten? 

A.  Well,  I  believe  it  was  Clyde  Walker's.  In 
fact,  I  am  sure  it  was  Clyde  Walker's. 

Q.  Directing  your  attention  to  this  ^^  Deposited 
into  escrow  B  Account  Staten  $2,500.00" — did  you 
deposit  that  into  the  escrow? 
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A.  No,  that  was  in  escrow  when  I  went  to  the 
bank.  [41] 

Q.     Do  you  know  who  deposited  it  in  the  escrow  ? 

A.     No,  I  don't. 

Q.  Directing  your  attention  to  ^' James  L. 
Staten,  $5,760" — did  you  deposit  that  amount  in 
escrow^?  A.     I  did. 

Q.     Where  did  you  get  that  money? 

A.     From  Jack  Baumgardner. 

Q.  Will  you  tell  the  Court,  if  you  can  remember, 
when  and  how  he  gave  it  to  you? 

A.  We  w^ere  sitting  in  a  booth  at  the  Beacon 
Cafe.  Clyde  Walker  w^as  there  and  Jack  handed 
me  this  money  in  an  envelope.  I  presume  it  was 
money.  Anyway,  I  just  took  it  over  and  put  it  in 
escrow  and  I  got  the  receipt  for  it.  I  don't  know 
if  it  was  cash  or  if  it  was  a  check. 

Mr.  Sullivan:  At  this  time,  the  Respondent 
offers  Exhiliit  T  for  identification  into  evidence. 

Mr.  Bouchard:     No  objection. 

The  Court:     Admitted. 

(The  document  heretofore  marked  Respond- 
ent's Exhibit  T  was  received  in  evidence.) 

Mr.  Bouchard:     What  is  that? 

The  Clerk :     Exhibit  T. 

Mr.  Sullivan:     T. 

Mr.  Bouchard:     Thank  you. 

Mr.  Sullivan:  Your  Honor,  I  have  the  account 
book  [42]  here,  w^hich  is  rather  bulky  to  have  in 
evidence.    If  Mr.  Bouchard  will  agree  T  have  two 
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photostatic  copies  here  of  two  pages,  which  I  am 

going  to  talk  about. 

May  I  have  these  marked  Respondent's  Exhibits 
next  in  line  for  identification  ^ 

The  Clerk:     Exhibits  U  and  V. 

(The  documents  heretofore  referred  to  were 
marked  Respondent's  Exhibits  U  and  V,  re- 
spectively, for  identification.) 

Q.  (By  Mr.  Sullivan)  :  I  show  you  Respond- 
ent's Exhibit  U  for  identification  and  ask  you  if 
you  can  identify  this 

Mr.  Bouchard:  Just  a  moment.  The  question  is 
leading  at  that  place.  I  suggest  you  can  just  ask 
him  if  he  can  identify  it  without  telling  him  what 
it  is. 

The  Court:  Do  you  know  what  that  is  a  photo- 
stat of? 

The  Witness:  Well,  only  from  the  conversation 
that  it  is  part  of  the  account  book  here. 

The  Court:  It  is  admitted  and  stipulated,  isn't 
it,  that  this  is  a  photostat  of  a  sheet  from  the  book 
of  account  1 

Mr.  Sullivan:     That  is  right,  your  Honor. 

Mr.  Bouchard:  I  suppose  that  is  what  it  is.  It 
is  the  first  time  that  I  have  seen  it.  I  take  it  that 
it  is  a  photostat  of  this  sheet.  [43] 

Mr.  Sullivan:     Yes,  it  is. 

Q.  (By  Mr.  Sullivan) :  Can  you  identify  it 
further? 
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A.  I  cannot  identif}^  it  because  it  was  kept  by 
tlie  public  accountant. 

Q.  If  I  show  you  the  book,  can  you  identify  the 
])ook  then'?  A.     I  can  identify  the  book,  yes. 

The  Court:     What  is  the  book^ 

The  Witness :  It  is  the  book  the  accountant  kept 
for  the  Beacon  Cafe,  but  I  cannot  identify  any- 
thing'.  I  did  not  keep  the  books. 

Q.  (By  Mr.  Sullivan) :  Directing  your  atten- 
tion to  the  first  item  on  Exhibit  U  for  identification, 
at  page  30  it  shows  cash  on  hand  $2,950.00 — did  you 
put  that  $2,950.00  cash  into  the  Beacon  Cafe? 

A.     Not  myself,  no. 

Q.     Do  you  know^  who  did? 

A.  Well,  I  believe  that  $950.00  of  it  was  in  the 
inventory  and  Jack  Baumgardner  gave  me  an  addi- 
tional $2,000.00. 

Q.  Now,  I  show  you  Exhibit  V  for  identification 
and  ask  you  if  you  can  identify  that? 

A.  Well,  I  cannot  identify  it  other  than  that  I 
know  it  came  from  the  book  there,  yes.  [44] 

Q.     You  know  it  came  from  the  book  there? 

A.     Yes. 

Q.  Appearing  here  on  October  1,  1947,  is  a  jour- 
nal entry  of  $8,818.00— can  you  identify  that— do 
you  have  any  recollection  of  that? 

A.     None  at  all  of  that. 

Mr.  Sullivan :     Thank  you. 

Q.  (By  Mr.  Sullivan)  :  Did  you  consider  your- 
self the  owner  or  the  manager  of  the  Beacon  Cafe? 
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A.  I  considered  myself  the  owner — at  least,  the 
part  owner. 

Q.     But  you,  yourself,  had  put  no  money  into  it  1 

A.     No  money  at  all. 

Q.  When  you  had  decisions  to  make,  would  you 
consult  with  Mr.  Baumgardner'? 

A.  Well,  not  necessarily.  I  might  have  on  one 
or  two  occasions  when  I  first  went  in  there. 

Q.  Would  you  consider  Mr.  Baumgardner  the 
owner?  A.     I  did  at  that  time. 

Q.     Did  you  know  Jim  Bruno?  A.     Yes. 

Q.  Did  Mr.  Bruno  ever  indicate  to  you  that  he 
was  the  owner  of  the  Beacon  Cafe? 

A.     At  one  time,  yes.  [45] 

Q.     He  did?  A.    Yes. 

Q.  Will  you  tell  the  Court  how  he  indicated  to 
you  that  he  was  the  owner? 

A.  Well,  I  had  been  in  the  Beacon  Cafe,  I  guess 
about — I  am  guessing  about  this  now — I  had  been 
there  probably  three  or  four  months  and  the  place 
when  I  took  it  over  was  quite  run  down,  and  there 
were  a  lot  of  changes  to  be  made  and  I  was  spend- 
ing a  lot  of  money  and  I  had  gone  to  Jack  or  he 
had  come  in  there — anyway,  it  was  about  some 
minor  changes  and  he  said,  ^^Well,  go  ahead,"  and 
I  did. 

Q.     By  ^^  Jack,''  you  mean 

The  Court:     Mr.  Baumgardner? 

The  Witness:  Yes.  And  after  three  or  foui 
months  had  passed,  I  went  to  him  about  a  consid- 
erable amount  to  be  paid.   I  had  to  tear  a  staircase 
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?  out  of  the  front  and  it  involved  a  good  bit  of  money. 

I  said  to  Jack,  ^^Is  it  OK  to  do  itr' 
i      And  he  said,  ''I  don't  have  anything  to  do  with  it. 
Jim  Bruno  owns  the  place.'' 
I  said,  ''I  thought  you  owned  it." 
Q.     (By  Mr.   Sullivan) :     My  question  was,   did 
:  Jim  Bruno  ever  indicate  to  you  that  he  owned  it  ? 

A.  Well,  a  few  days  after  that.  Jack  brought 
Jim  Bruno  [46]  in  and  I  said,  ^^Well,  what  do  you 
want  to  do  about  it^" 

He  said,  ^^You  are  running  it.  You  have  got  the 
money,  spend  it,"  and  I  was  in  there  more  or  less 
on  my  own. 

I  think  there  was  only  one  more  occasion  that 
Jim  Bruno  ever  came  into  the  place. 

Q.  Did  you  discuss  profits  or  losses  with  Mr. 
Baumgardner  ? 

A.     Yes,  I  think  at  that  time,  or  it  might  have 
been  later,  why,  as  the  place  wasn't  going  any  good, 
>  and  he  asked  me  if  I  wanted  to  buy  out  his  interest 
\  as  T  had  agreed  when  I  went  in  there,  I  was  sup- 
posed to  ^q\  half  of  the  place  and  put  it  in  my 
name  and  at  any  time  I  could  buy  out  the  other  half. 
And  I  hadn't  been  there  too  long  when  I  found 
)it  was  a  losing  proposition  and  I  said,  ^^When  my 
year  is  up,  I  do  not  want  to  have  anything  more 
to  do  with  the  place." 

I  Q.     You  considered  you  had  a  gift  of  a  half  in- 
■|rest? 

p    A.     A  gift  of  a  half  interest,  should  I  decide  to 
buy  the  other  half. 

Q.  The  gift  of  the  half  interest  was  contingent 
on  your  buying  the  other  half? 
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A.     That  is  right. 

Q.    How  long  did  you  manage  the  Beacon  Cafe? 

A.     One  year  to  date. 

Q.  Then  what  happened  to  your  interest  [47] 
in  it? 

A.  Well,  two  or  three  days  before  the  1st  of 
October,  why,  Andy  Lococo  came  in,  said  ^^I  am' 
buying  out  your  interest,"  or  buying  the  cafe.  I 
don't  remember  which  he  said,  but  he  said  ''I  am 
buying  you  out." 

And  I  said,  ^^Well,  have  you  talked  it  over  with 
Jim?"    And  he  said  ''Yes,"  and  I  said  ''That  i 
good  enough  for  me,"  because  at  that  particula 
time  we  were  not  on  too  good  speaking  terms. 

Q.  He  did  not  ask  you  if  he  could  buy  your 
interest  out*? 

A.     No,  he  said  he  was  buying  it  out. 

Q.     He  told  you  he  was  buying  it? 

A.     Yes. 

Q.  Were  you  paid  anything  for  the  sale  of  your 
interest  to  Mr.  Lococo? 

A.  Not  a  cent.  That  is  why  I  did  not  recognize 
that  other  escrow  paper  because  I  had  nothing  to 
do  with  it. 

Mr.  Sullivan:  May  I  have  this  marked  as  Re- 
spondent's Exhibit  next  in  order? 

The  Clerk:     W. 

(The  document  above  referred  to  was 
marked  Respondent's  Exhibit  W  for  identifi- 
cation.) 
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Q.  (By  Mr.  Sullivan) :  I  show  you  Respond- 
ent's Exhibit  W  which  has  been  marked  for  identi- 
fication, which  purports  to  be  a  photostat  [48]  of 
an  escrow  statement  and  I  ask  you  if  you  can  iden- 
tify that^ 

A.  Well,  I  don't  recall.  I  thought  I  had  signed 
the  one.  My  signature  isn't  on  the  same  place,  but 
it  is  an  escrow  paper,  but  I  don't  know  if  I  have 
seen  it  before.  I  probably  have,  but  I  am  not  sure. 
I  signed  the  final  escrow  paper. 

Q.  Does  that  reflect  the  sale  of  your  share  of  the 
Beacon  Cafe  to  Mr.  Lococo? 

A.  Well,  I  am  quite  sure  it  does,  like  I  say,  I 
know  that  I  have  signed  the  one  for  the  final  sale, 
I  had  to. 

Mr.  Bouchard:     Let  me  see  it,  please. 

Mr.  Sullivan:     Pardon  me. 

Mr.  Sullivan:  At  this  time,  I  offer  Respondent's 
Exhibit  W  for  identification  into  evidence. 

Mr.  Bouchard:     No  objection. 

The  Court:     Admitted. 

The  Clerk:     Exhibit  W. 

(The  document  heretofore  marked  Respond- 
ent's Exhibit  W,  was  received  in  evidence.) 

Q.  (By  Mr.  Sullivan)  :  How  long  did  you  man- 
age the  Beacon  Cafe,  Mr.  Staten? 

A.     One  year. 

Q.  Did  you  report  the  Beacon  Cafe  on  your 
individual  [49]  tax  return? 
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A.  Well,  I  think  so.  I  don't  know — in  fact,  I  am 
quite  sure  I  did.    I  can  check  on  it. 

Mr.  Sullivan:  Will  you  mark  this  document  as 
Respondent's  Exhibit  next  in  order,  for  identifica- 
tion^ 

The  Clerk:     X. 

(The  document  above  referred  to  was 
marked  Respondent's  Exhibit  X  for  identifi- 
cation.) 

Q.  (By  Mr.  Sullivan) :  I  show  you  Respond- 
ent's Exhibit  X  for  identification  and  ask  you  if 
you  can  identify  that? 

A.  Well,  I  am  sure  this  is  the  amount — I  would 
have  to  check  this,  but  I  am  sure  that  is  the  receipt 
I  got  for  the  money  when  I  took  it  over  to  the 
escrow.  $5,760.00  is  the  figure  and  I  am  sure  it 
corresponds  to  the  other. 

Q.  That  is  the  money  you  testified  Mr.  Baum- 
gardner gave  to  you?  A.     I  am  sure  it  is. 

Mr.  Sullivan:  At  this  time,  I  offer  Respondent's 
Exhibit  X  marked  for  identification,  in  evidence. 

Mr.  Bouchard:     No  objection. 

The  Court:     Admitted. 

The  Clerk:     Exhibit  X. 

(The  document  above  referred  to  as  Respond- 
ent's Exhibit  X  was  received  in  evidence.)  [50] 

Mr.  Sullivan:  That  is  all  of  this  witness.  Cross- 
examine,  Mr.  Bouchard. 

Mr.  Bouchard:     No  cross-examination. 
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The  Witness:     Am  I  excused  now? 

The  Coiui;:    Yes. 

The  Witness:     Thank  you. 

Mr.  Sullivan:    Just  a  moment,  please. 

The  Court:  Maybe  there  are  a  few  more  ques- 
tions for  you. 

Mr.  Sullivan:  That  is  all.  Thank  you,  Mr. 
Staten. 

The  Court:    You  are  excused. 

(Witness  excused.) 

The  Court:  We  will  recess  until  2:00  o'clock 
this  afternoon. 

(Whereupon,    at    12:20    p.m.,    a    recess    was 
taken  imtil  2:00  p.m.  of  the  same  day.)  [51] 

Afternoon  Session,  2:10  P.M. 

The  Clerk:     The  Court  will  be  in  session. 

Mr.  Sullivan:  Your  Honor,  at  this  time  I  would 
like  to  apprise  the  Court  that  the  evidence  intro- 
duced this  morning  indicates  that  there  is  an  in- 
creased deficiency  in  one  year  and  I  would  like  per- 
mission to  amend  the  answer  to  conform  to  the  proof 
and  I  would  like  to  submit  a  written  amendment 
tomorrow. 

The  Court:  I  will  pass  on  that  when  you  get 
your  amendment  ready. 

Mr.  Sullivan:     Thank  you,  your  Honor. 

Mrs.  Majorell. 

The  Clerk :     Will  you  tell  us  your  name,  please  ? 

Mrs.  Majorell:     Melanie  Majorell. 
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Whereupon, 

MELANIE  MAJORELL 

called  as  a  witness  for  and  on  behalf  of  the  Respond- 
ent, having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
By  Mr.  Sullivan : 

Q.     Mrs.  Majorell,  where  do  you  live^ 

A.     3001  Hollyridge  Drive  in  Los  Angeles. 

Q.     What  is  your  profession? 

A.     I  am  an  attorney  at  law.  [52] 

Q.  Are  you  here  in  answer  to  a  subpoena  duces 
tecum  directing  you  to  bring  certain  documents? 

A.     Yes,  sir,  I  am. 

Q.     Have  you  brought  those  documents? 

A.     I  have. 

Q.  Do  those  documents  relate  to  an  escrow  of 
the  Beacon  Cafe?  A.     In  part. 

Q.  Did  you  handle  the  escrow  of  the  Beacon 
Cafe  that  was  completed  on  January  10,  1947? 

A.     Yes,  sir. 

Mr.  Sullivan:  May  I  have  this  marked  as  Re- 
spondent's Exhibit  next  in  order? 

The  Clerk:     Y  for  identification,  sir. 

(The  document  above  referred  to  was  marked 
Respondent's  Exhibit  Y  for  identification.) 

Mr.  Sullivan:     And  this  other  one,  also. 
The  Clerk :     And  Z  for  identification. 
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(The  document  above  referred  to  was  marked 
Respondent's  Exhibit  Z  for  identification.) 

Q.     (By  Mr.   Sullivan)  :     I  show  you  Respond- 
ent's Exhibit  Y  for  identification  and 


Mr.  Bouchard:     What  is  that,  Mr.  Sullivan? 

Mr.  Sullivan:     Oh,  sorry.  [53] 

Q.  (By  Mr.  Sullivan)  :  I  show  you  Respond- 
ent's Exhibit  marked  for  identification  Y,  and  ask 
you  if  you  can  identify  that  ?  A.     Yes,  I  can. 

Q.     What  is  it? 

A.  It  is  a  photostatic  copy  of  the  yellow  office 
copy  that  I  have,  or  had,  of  the  Beacon  Cafe  escrow, 
which  I  handled  and  which  closed  on  January  10, 
1947. 

Q.  I  hand  you  Respondent's  Exhibit  Z  for  iden- 
tification and  ask  you  if  you  can  identify  that? 

A.     Yes,  I  can. 

Q.     What  is  it? 

A.  It  is  a  photostatic  copy  of  a  yellow  ofBce  copy 
that  I  have  and  had  concerning  the  Beacon  Cafe 
with  notes  and  figures  that  I  made  at  the  time  and 
they  are  indicated  on  it. 

And  also  it  contains  the  signature  of  Clyde 
Walker  with  reference  to  money  that  he  received 
at  the  time  that  escrow  was  completed. 

Mr.  Sullivan:  Will  you  mark  this  as  the  Re- 
spondent's Exhibit  next  in  order? 

Mr.  Bouchard:  Wait  a  minute.  Are  those  some 
new  exhibits? 
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Mr.  Sullivan:  I  am  having  them  marked  for 
identification.  [54] 

The  Clerk:    AA. 

(The  document  above  referred  to  was  marked 
Respondent's  Exhibit  AA   for  identification.) 

The  Clerk:    Will  this  be  all  one  exhibit? 
Mr.  Sullivan:     No,  make  that  two. 
The  Clerk:     BB  and  CC. 

(The  documents  above  referred  to  were 
marked  Respondent's  Exhibits  BB  and  CC  for 
identification.) 

Mr.   Sullivan:     Mark   this   one   as   Respondent's 
Exhibit  next  in  order,  please. 
The  Clerk:     DD. 

(The  document  above  referred  to  was  marked 
Respondent's   Exhibit   DD   for   identification.) 

Mr.  Sullivan:     Thank  you. 

Q.  (By  Mr.  Sullivan) :  Mrs.  Majorell,  what  was 
your  name  at  the  time  you  prepared  this  escrow? 

A.     Melanie  Diamond  was  my  maiden  name. 

Q.  I  show  you  Respondent's  Exhibit,  A  A  marked 
for  identification  and  ask  you  if  you  can  identify 
that  document,  Mrs.  Majorell?  A.    Yes. 

Q.    What  is  it? 

A.  This  is  the  photostatic  copy  of  my  Trust  Ac- 
count check  showing  both  the  front  and  reverse  of 
the  check  issued  [55]  on  November  30,  1946,  signed 
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by  myself  and  payable  to  M.  R.  Baumgarden  for 

$32.74. 

Q.  Can  you  tell  me  what  that  check  was  in  pay- 
ment of? 

A.  I  do  not  believe  it  was  in  payment  of  any- 
thing. I  think  my  best  recollection  is  that  it  was  a 
return  of  balance  for  moneys  paid  for  deposit — in 
other  words,  for  overpayment  of  money  that  I  had 
received. 

Q.     You  received  in  connection  with  what? 

A.     In  connection  with  the  Beacon  Cafe. 

Q.  I  show  you  Respondent's  Exhibit  marked  for 
identification  as  BB A.     Yes. 

Q.     Can  you  identify  that?  A.     Yes. 

Q.     What  is  it? 

A.  I  can  identify  the  top  sheet  which  is  the 
photostatic  copy  of  a  check,  both  the  front  and  the 
reverse  side,  which  I  recognize  by  my  signature  on 
the  reverse  side.  It  is  a  check  for  $2,500.00. 

Q.     What  was  that  check  in  payment  of? 

A.  Well,  I  can  tell  you  that  it  was  taken  by  me 
and  deposited  and  used  in  connection  with  the 
Beacon  Cafe  escrow  for  the  payment.  The  same 
amount  was  paid  out  on  the  same  day  by  me,  out  of 
the  same  Trust  Account  wherein  this  check  was  [56] 
deposited  and  paid  out  as  a  down  payment  to  the 
sellers,  Mr.  Carnes  and  J.  Guelff,  deceased. 

Q.  I  now  hand  you  Respondent's  Exhibit  CC 
for  identification  and  ask  you  if  you  can  identify 
this  document?  A.     Yes,  I  can. 

Q.     What  is  it? 


112  Milford  R,  Bawmgardner,  et  ux,,  vs. 

(Testimony  of  Melanie  Majorell.) 

A.  I  would  identify  this  as  being  the  photostatic 
copy  of  a  check  the  same  way  by  reason  of  the  en- 
dorsement which  bears  my  name  last  on  it  as  having 
been  received  and  applied  in  the  Beacon  Cafe  as 
shown. 

Q.  I  hand  you  Respondent's  Exhibit  DD  for 
identification  and  ask  you  if  you  can  identify  that 
document  *?  A.     Yes. 

Q.     What  is  it? 

A.  It  is  a  photostatic  copy  of  a  check.  I  can  iden- 
tify it  also  only  by  reason  of  the  endorsement  which 
bears  my  name  last,  as  having  been  used  in  the  re- 
ceipt of  moneys  to  be  used  in  the  Beacon  Cafe  as 
shown. 

Q.  Did  you  prepare  another  paper  in  connection 
with  this  escrow  from  an  affidavit  for  Mr.  Clyde 
Walker?  A.     Affidavit? 

Q.     Yes.  A.     No,  sir. 

Q.     Are  you  sure? 

A.  You  asked  me,  sir,  and  the  answer  is 
^^no."  [57] 

Mr.  Sullivan:  May  I  now  have  this  document 
marked  for  identification  as  Respondent's  Exhibit 
next  in  order,  please? 

The  Clerk:     EE. 

(The  document  above  referred  to  was  marked 
Respondent's  Exhibit  EE  for  identification.) 

Q.  (By  Mr.  Sullivan) :  I  show  you  Respond- 
ent's Exhibit  marked  for  identification  EE  and  ask 
you  if  you  can  identify  that?  A.     Yes. 
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Q.     What  are  these? 

A.  These  are  photostatic  copies  of  bank  deposit 
slips  for  deposit  to  my  Trust  Account  in  1946.  The 
first  one  is  for  the  $2,500.00  dated  July  22,  1946,  and 
the  second  one  is  November  30,  1946,  showing  a  total 
of  $11,080.00. 

Mr.  Sullivan:  At  this  time  I  would  like  to  offer 
Respondent's  Exhibits  AA,  BB,  CC,  DD  and  EE 
in  evidence,  your  Honor,  also  Y  and  Z. 

Mr.  Bouchard:  Well,  I  object  to  the  offer  of 
Respondent's  Exhibit  Z  and  Respondent's  Exhibit 
Y  on  the  ground  that  they  are  hearsay  and  photo- 
static copies  of  the  notes  of  an  attorney's  office, 
v'hich  are  hearsay  and  do  not  refer  to  the  Petitioner 
in  this  case  at  all. 

Mr.  Sullivan:  Your  Honor,  these  are  notes — 
photostatic  copies  of  the  notes  that  the  witness  has 
been  referring  [58]  to  and  the  notes  of  the  escrow 
that  have  to  do  with  these  checks.  If  your  Honor 
will  examine  them 

Mr.  Bouchard:  I  make  no  objection  to  any  other 
exhibits  excepting  those  stated. 

Mr.  Sullivan :  Those  exhibits  have  to  do  with  the 
Petitioner  in  this  case. 

Mr.  Bouchard :  The  two  exhibits  which  the  Court 
is  looking  at,  do  not  refer  to  the  Petitioner  in  this 
case  at  all. 

Mr.  Sullivan:  But  they  do  refer  to  the  Peti- 
tioner in  this  case. 

The  Court:  The  objection  is  overruled.  As  I 
understand  it,  they  refer  to  the  transaction  which 
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was  described  this  morning  by  the  witnesses.  They 

will  be  admitted. 

(The  documents  heretofore  marked  Respond- 
ent's Exhibits  Y,  Z,  AA,  BB,  CC,  DD  and  EE, 
respectively,  were  received  in  evidence.) 

Mr.  Sullivan:  That  is  all.  You  may  cross-ex- 
amine, Mr.  Bouchard. 

Cross-Examination 
By  Mr.  Bouchard: 

Q.  Mrs.  Majorell,  how  long  have  you  practiced 
in  Hawthorne — I  take  it  that  your  office  is  in  Haw- 
thorne ?  A     .Yes. 

Q.     How  long  have  you  practiced  there 'F  [59] 

A.     Since  1941. 

Q.     You  do  not  live  in  Hawthorne? 

A.     No,  I  do  not. 

Q.     Are  you  acquainted  with  Mr.  Baumgardner? 

A.    Yes,  I  am. 

Q.     How  long  have  you  known  him? 

A.  Since  shortly  after  I  came  to  Hawthorne. 
That  is,  to  practice  law. 

Q.  During  the  period  that  he  was  chief  of  police 
of  the  City  of  Hawthorne? 

A.    He  was  chief  of  police  there  when  I  came. 

Q.  Have  you  ever  represented  Mr.  Baumgardner 
in  any  legal  matters?  A.     Yes. 

Q.  When  you  represented  Mr.  Baumgardner, 
were  you  employed  by  Mr.  Baumgardner  in  con- 
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neetion  with  the  Beacon  Cafe  matter'?  A.     No. 

Q.  Were  you  the  attorney  for  the  executor  or  the 
executrix  in  the  Guelff  Estate'?  A.     No,  sir. 

Q.  In  connection  with  the  purchase  of  the  inter- 
est of  the  Guelff  estate,  were  you  representing  Mr. 
Walker?  A.     Yes,  sir. 

Q.  You  have  not  represented  Mr.  Baumgardner 
in  connection  [60]  with  any  matter  pertaining  to 
the  Beacon  Cafe  ?  A.     No,  sir. 

Q.  Was  Mr.  Baumgardner  ever  in  your  office 
during  the  time  that  the  escrows  relating  to  the 
Beacon  Cafe  were  being  created  and  handled  ? 

A.  I  am  sorry  but  that  I  could  not  remember 
because  it  was  a  period  of  months  and  the  Beacon 
Cafe  is  located  in  the  same  big  building  and  my 
office  is  one  of  the  offices  in  the  same  building,  very 
close,  and  the  Beacon  Cafe  was  also  the  lunch  room, 
so  I  would  have  no  way  of  recollecting  it  but  it  is 
very  likely  that  I  did  see  him  in  that  period. 

Q.  Some  of  the  exhibits  just  offered  in  evidence 
are  checks  in  which  Mr.  Baumgardner 's  name  was 
mentioned  as  the  payee,  some  of  them  over  your 
signature.  You  do  not  know,  do  you,  whether  or  not 
Mr.  Baumgardner  was  acting  for  any  other  person 
in  connection  with  the  Beacon  Cafe  escrows,  Mrs. 
Majorell? 

A.  I  have  no  knowledge  as  to  the  background, 
other  than  the  actual  transfer. 

Q.  Just  whatever  the  escrows  show,  that  is  the 
extent  of  your  knowledge,  is  it? 

A.     As  far  as  he  is  concerned. 
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Mr.  Bouchard:     That  is  all. 
Mr.  Sullivan:     No  further  questions. 
The  Court:     All  right,  thank  you,  Mrs.  Majorell, 
you  [61]  are  excused. 

(Witness  excused.) 

Mr.  Sullivan:     Mrs.  Strewn,  please. 
The  Clerk :    Will  you  tell  us  your  name  ? 
Mrs.  Strewn:     Irene  Strewn. 

Whereupon, 

IRENE  STREWN 
was  called  as  a  witness  for  and  on  behalf  of  the  Re- 
spondent, having  been  first  duly  sworn,  was  exam- 
ined and  testified  as  follows : 

Direct  Examination 
By  Mr.  Sullivan : 

Q.  Will  you  spell  your  last  name,  please,  Mrs. 
Strewn  I  A.     S-t-r-e-w-n. 

Q.     Mrs.  Strewn,  where  do  you  live'? 

A.    I  live  in  Manhattan  Beach. 

Q.     What  is  your  business  or  occupation  ? 

A.    I  am  in  the  accounting  business. 

Q.     Were  you  in  the  same  business  in  1946? 

A.     Yes,  sir. 

Q.  Directing  your  attention  to  the  year  1946,  did 
you  have  occasion  to  have  as  one  of  your  clients 
the  Beacon  Cafe,  Mrs.  Strewn?  A.     Yes,  sir. 

Q.  Could  you  please  tell  the  Court  how  you  hap- 
pened to  [62]  acquire  this  client? 
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A.  My  office  was  next  door  to  a  little  cafe  and 
the  girls  were  going  next  door  to  get  coffee.  I  then 
met  Mr.  Baumgardner,  and  a  couple  of  other  gentle- 
men, and  Mr.  Bamngardner  said,  '^Just  a  minute, 
I  have  been  wanting  to  talk  to  you. '  ^ 

So  I  said,  *^Yes.''  So  we  stepped  to  one  side  to- 
gether and  he  said,  ^^I  have  advanced"  or  ^ loaned'' 
— I  am  not  sure  of  the  exact  words,  either  ^^  ad- 
vanced" or  *  loaned  money  to  Clyde  Walker,  and  I 
have  not  been  able  to  get  any  of  it  back." 

And  he  said,  ^^I  think  it  is  the  people  who  are 
doing  his  books,  and  I  was  wondering  if  I  could  get 
him  to  give  the  work  over  to  you.  Perhaps  if  he  did 
that,  I  would  get  some  of  my  money  back." 

Well,  I  was  very  elated  because  it  was  a  pretty 
good-sized  cafe,  and  I  said,  ^'I  will  be  glad  to." 

Q.  I  want  to  show  you  Respondent's  Exhibit  TJ 
which  has  been  marked  for  identification  and  I  ask 
you  if  you  recognize  this  '^ 

Now,  it  is  stipulated  between  counsel  that  that  is 
a  photostat  of  a  page  of  this  ledger  here  (indica- 
ting). 

A.  I  think  this  came  from  not  the  first  of  the 
Beacon  books — well,  I  am  not  sure,  but  I  think  this 
was  the  second  set  of  books  of  the  Beacon.  [63] 

Q.     Is  that  your  handwriting  there? 

A.     Yes. 

Q.  I  show  you  Respondent's  Exhibit  V  for  iden- 
tification and  ask  you  if  you  can  identify  that  ? 

A.  Well,  that  isn't  my  handwriting  here  at  the 
bottom  and  I  wouldn't  know.  There  vras  a  couple  of 
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sets  of  books  and  I  would  not  know  what  this  was 
from.  Oh,  Staten,  I  am  sorry,  yes,  this  would  be 
from  Mr.  Staten 's  book.  It  says  it  right  here. 

Q.  And  what  does  this  purport  to  be — could  you 
explain  it  to  us  ? 

A.  I  am  sorry  that  I  cannot  explain  it  better  but 
there  was  a  former  set  of  books.  Mr.  Walker  brought 
his  books  to  me  and  the  accountant  that  had  them  at 
that  time  only  had  some  work  sheets  and  no  books, 
and  I  think  his  books  were  set  up  from  these  work 
sheets  and  these  were  journals  that  were  left  in 
Mr.  Walker's  set  of  books. 

This  journal  was  taken  from  the  former  book,  so 
these  are  not  the  originals.  There  is  a  set  of  books 
previous  to  that. 

Q.  I  direct  your  attention  to  the  second  entry 
on  here,  September  30  set  up,  assets  left  from  previ- 
ous half  interest,  that  came  from  Mr.  Walker's 
books "? 

A.     That  came  from  Mr.  Walker's  books. 

Q.  I  direct  your  attention  to  the  third  entry, 
the  [64]  set-up  investment  inventory  half  interest 
from  escrow  statement. 

A.  This  was  a  journal  made  in  September  and  it 
would  have  been  wrong  because  the  escrow  did  not 
come  from  the  bank  rmtil  six  months  later.  This 
entry  was  made  at  least  six  months  before  the 
escrow  paper. 

Q.  Directing  your  attention  to  Respondent's 
Exhibit  V  for  identification,  does  this  show  the 
capital  account  and  the  investment  in  business? 
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A.  Well,  it  is  supposed  to,  but  these  journals 
came  from  a  previous  set  of  books  and  I  do  not  have 
them  and  I  don't  know  what  Mr.  Walker  did  with 
them. 

Mr.  Sullivan:  At  this  time  I  would  like  to  offer 
Respondent's  Exhibits  U  and  V  for  identification 
in  evidence,  your  Honor. 

Mr.  Bouchard:  I  have  to  object  to  them  as  hav- 
ing no  materiality  and  they  do  not  seem  to  bear  on 
any  issue  in  the  case. 

The  Court:     What  is  the  purpose  of  these? 

Mr.  Sullivan:  These  are  from  the  books  of  the 
Beacon  Cafe.  Mrs.  Strewn  testified  that  she  kept  the 
books  and  they  show  the  capital  account  and  one  of 
the  issues  in  this  case  is  who  owns  the  Beacon  Cafe 
and  what  investment  was  in  it. 

The  Court :  Is  there  any  way  to  connect  the  [65] 
Petitioners  with  these  sheets?  I  take  it  that  they 
are  sheets  from  the  books  of  the  Beacon  Cafe  ? 

Mr.  Sullivan:  Yes,  sir.  Rather  than  put  in  the 
big-  ledger  here,  I  had  those  photostated  and  we  have 
had  testimony  that  the  Petitioners  had  money  go 
into  the  Beacon  Cafe  and  this  is  the  capital  account 
of  the  Beacon  Cafe. 

Mr.  Bouchard:  It  doesn't  tie  up  with  the  Peti- 
tioners in  any  way. 

The  Court:  Well,  you  might  be  able  to  make 
some  tie  in  there.  The  objection  is  overruled.  It  will 
be  admitted. 

The  Clerk:     IT  and  V  in  e\ndence. 
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(The  documents  heretofore  marked  Respond- 
ent's Exhibits  U  and  V,  respectively,  were  re- 
ceived in  evidence.) 

Q.  (By  Mr.  Sullivan)  :  And  for  what  period  of 
time,  Mrs.  Strewn,  did  you  keep  the  books  of  the 
Beacon  Cafe? 

A.  Well,  I  don't  remember.  I  kept  them  for  Mr. 
Walker,  as  I  say,  that  was  the  books  before  these 
that  you  are  looking  at,  the  original  set  of  books  and 
then  when  Mr.  Staten  came  in  and  I  kept  them  for 
Mr.  Staten  until  he  went  out,  but  I  could  not  tell 
you  about  the  period  of  time. 

You  have  the  books.  You  should  be  able  to  tell  by 
the  entries  of  the  books,  the  time.  \^66Ji 

Q.  You  stayed  until  Mr.  Staten  sold  his  interest, 
did  you?  A.     Yes,  until  he  went  out. 

Mr.  Sullivan:  That  will  be  all,  Mrs.  Strewn, 
thank  you. 

Just  a  minute,  Mr.  Bouchard  might  want  to  cross- 
examine. 

Mr.  Bouchard:     Yes,  I  do. 

Cross-Examination 

By  Mr.  Bouchard: 

Q.  Mrs.  Strewn,  you  testified  that  Mr.  Baum- 
gardner  met  you  on  the  street  and  said  that  he 
would  like  to  have  you  take  a  look  at  the  Beacon 
Cafe  books  that  he  had?  A.     Yes. 
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Q.     Who  actually  hired  you'? 

A.     Mr.  Walker. 

Q.     Mr.  Walker  actually  hired  you? 

A.    Yes. 

Q.     To  do  the  work  ?  A.     Yes,  a  month  later. 

Q.     Did  he  come  to  your  office  to  employ  you? 

A.    Yes. 

Q.  And  you  then  went  to  work  for  Mr.  Walker 
in  taking  care  of  the  books?  A.     Yes.  [67] 

Q.  Do  I  understand  your  testimony  correctly 
that  when  you  started  to  take  care  of  these  books 
for  Mr.  Walker,  he  did  not  have  any  prior  records  ? 

A.  Just  a  few  sheets  of  paper  were  all  that  I 
could  find. 

Q.  And  in  setting  up  the  books  for  Mr.  Walker, 
you  did  not  have  very  much  to  work  on,  did  you  ? 

A.  No,  I  have  to  admit  I  was  inexperienced  and 
I  took  Mr.  Walker's  word  for  it. 

Q.  Whatever  entries  you  set  up  on  the  books, 
you  obtained  from  Mr.  Walker  or  were  based  on 
what  Mr.  Walker  had  told  you  ? 

A.     That  is  right. 

Q.  Now,  did  you  prepare  the  income  tax  returns 
from  Beacon  Cafe — for  the  Beacon  Cafe  for  any 
of  the  years  ? 

A.  No,  the  Beacon  Cafe  returns — the  income  tax 
return  was  made  for  the  individuals  and  there  is 
another  error,  the  income  and  the  outgo  and  the 
losses  were  deducted  by  Mr.  Walker  on  his  return 
while  he  was  there  and  Mr.  Staten  took  them  for 
llic  amount  of  time  that  lie  was  at  the  Beacon  Cafe. 
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Q.  At  the  time  Mr.  Walker  was  there,  he  ac- 
counted in  his  return  for  all  of  the  profits  and  all 
of  the  expenses,  did  he  ?  A.     That  is  right. 

Q.  And  when  Mr.  Staten  was  there,  he  reported 
on  his  [68]  individual  return  all  the  profits  and  all 
the  expenses,  is  that  right?  A.     That  is  right. 

Q.  You  did  not  file  for  the  Beacon  Cafe  the 
partnership  return,  did  you?  A.     No. 

Mr.  Bouchard:     That  is  all. 

Mr.  Sullivan:  Can  I  have  Exhibits  U  and  T, 
please,  Mr.  Clerk? 

Mr.  Bouchard:     One  more  question,  please. 

Q.  (By  Mr.  Bouchard) :  Anywhere  on  the 
books  of  the  Beacon  Cafe,  does  the  name  of  Mr.  M. 
R.  Baumgardner  or  Jack  Baumgardner  appear? 

A.     No. 

Mr.  Bouchard:     That  is  all. 

Redirect  Examination 
By  Mr.  Sullivan: 

Q.  I  show  you  Respondent's  Exhibit  Z  and  ask 
you  whether  you  have  previously  seen  a  copy  of 
that? 

A.  Well,  this  is  the  escrow.  I  told  you  that  was 
put  into  the  book  on  September  of  the  year  before 
and  in  March  of  the  following  year,  I  got  this  from 
the  escrow.  It  was  put  in  the  book  merely  from  what 
they  told  me. 

Q.  Do  the  figures  on  Respondent's  Exhibit  T 
appear  on  Respondent's  Exhibit  U?  [69] 
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A.  This  is  the  $7,500.00  here  of  the  license  in 
escrow.  Yes,  they  appear.  All  but  this  $2,500.00 
doesn't  show.  Oh,  I  see  it  is  over  here  (indicating). 

Q.     Yes. 

A.  But  that  was  six  months  after  the  books  were 
set  up. 

Q.  Did  you  know  when  you  were  keeping  the 
books  that  the  Beacon  Cafe  was  a  partnership? 

A.  Well,  it  was  a  mystery.  I  never  was  able  to 
figure  it  out.  It  was  certainly  set  up  wrong  as  far  as 
I  was  concerned,  but  I  was  new  in  the  business  then 
and  I  made  an  error,  no  doubt  as  I  should  have 
made  more  inquiries  but  never  did. 

The  Court :  How  do  you  know  that  you  made  an 
error,  Mrs.  Strewn? 

The  Witness:  I  took  Mr.  AYalker's  word  for  it. 
He  said  an  uncle  of  his  owned  a  part  of  it  and  I 
said,  ^'How  did  you  acquire  it?''  And  he  said  that 
that  was  his  business. 

I  took  it  from  Mr.  Walker.  I  didn't  know  what 
they  paid  for  it.  Mr.  Walker  told  me  what  the  fix- 
tures and  everything  cost. 

Mr.  Sullivan:     Thank  you,  that  will  be  all. 

Mr.  Bouchard:     That  is  all. 

The  Court :     Thank  you. 

(Witness  excused.) 

Mr.  Sullivan:     I  will  call  Mr.  Adams. 
The   Clerk:    Will   you  tell   us  your  name,   Mr. 
Witness?  [70] 

Mr.  Adams :     Raymond  Turner  Adams. 
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Whereupon, 

RAYMOND  TURNER  ADAMS 

called  as  a  witness  for  and  on  behalf  of  the  Re- 
spondent, having  been  first  duly  sworn,  was  ex- 
amined and  testified  as  follows: 

Direct  Examination 
By  Mr.  Sullivan: 

Q.  Have  you  ever  used  any  aliases — any  other 
names,  other  than  Raymond  Turner  Adams'? 

A.     Yes,  sir. 

The  Court:  Try  to  speak  as  loudly  as  you  can 
so  that  everybody  will  hear  you. 

The  Witness :     Yes,  sir. 

Q.  (By  Mr.  Sullivan)  :  Do  you  remember  any 
of  them? 

A.     Yes,  I  use  Roy  Miller  and  Ray  Miller. 

Q.  Do  you  know  the  Petitioner  in  this  case,  Mr. 
Baumgardner'?  A.     Yes. 

Q.  Have  you  had  any  business  dealings  with  Mr. 
Baumgardner?  A.     Yes,  sir. 

Q.  Would  you  relate  to  the  Court  the  nature  of 
these  transactions  you  had  with  Mr.  Baumgardner, 
giving  the  dates  and  [71]  places  as  closely  as  you 
can,  and  not  repeating  any  conversation  excepting 
that  which  was  made  in  the  presence  of  Mr.  Baum- 
gardner ? 

A.  Well,  I  had  association  with  Mr.  Baumgard- 
ner when  I  received  my  taxicab  permit.  I  had  asso- 
ciation with  Mr.  Baumgardner  when  there  was  a 
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l)roposition  regarding  a  deal  of  a  house  of  ill-repute 
at  one  time. 

Q.  Will  you  explain  what  dealings  you  had  with 
Mr.  Baumgardner  in  respect  to  the  house  of  ill- 
repute  in  Hawthorne  ? 

A.  Well,  when  I  was  working  for  City  Cab,  well, 
my  boss,  Carl  Ganatta,  at  that  time  he  came  to  me 
with  a  deal  to  make  contact  wdth  Mr.  Baumgard- 
ner for  the  arrangement  of  a  pay-off  to  operate  a 
house  under  protective  custody  and  that  w^as  in  the 
early  spring  of  1948,  around  about  May. 

It  was  about  that  time,  but  I  don't  remember  the 
date  and  Carl  took  me  over  l^ehind  the  police  sta- 
tion to  a  cafe  which  was  next  door.  Mr.  Baumgard- 
ner was  there  at  that  time  early  in  the  morning  and 
Carl  told  him  there  was  somebody  else  operating 
and  Mr.  Baumgardner  said  he  w^ould  find  out  who 
it  was  some  day. 

And  Mr.  Baumgardner  paid  for  the  cotfee  for 
all  of  us  and  we  went  out  to  the  alley  behind  the 
police  station  and  Mr.  Baumgardner  said  to  us, 
^^What  is  it  you  want?" 

And  Carl  said,  ^'Well,  I  brought  Mr.  Rae  over 
here  to  [72]  talk  about  this  deal,''  so  Mr.  Baum- 
gardner and  Carl  and  I  proceeded  in  and  Mr. 
Baumgardner  said  to  Carl,  *^What  did  I  tell  you?" 

And  Carl  said,  ^^You  told  me  10  per  cent  for  the 
policeman's  welfare  fund  and  $10.00  a  day  for  you." 

Mr.  Sullivan:     Just  relax,  Mr.  Adams. 

The  Witness:     Tt  has  been  so  long  ago,  I  am  a 
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little  mixed  up  on  it.  It  is  a  long  time  to  remember 

all  these  things. 

Then  Mr.  Baumgardner  says:  ''Well,  a  madam 
gave  me  that."  And  he  showed  us  a  diamond  ring 
on  his  finger.  ''I  know  what  those  places  can  make" 
and  at  that  point,  if  I  remember  right,  it  was  when 
the  conference  was  over  and  he  said  that  he  would 
see  us  at  the  donkey  baseball  match. 

Q.  (By  Mr.  Sullivan) :  Did  you  see  Mr.  Baum- 
gardner at  the  donkey  baseball  game  ? 

A.     Yes,  sir. 

Q.     Did  you  talk  with  him  then? 

A.    Yes. 

Q.     Were  any  arrangements  made? 

A.     No,  sir,  not  at  the  donkey  baseball  game. 

Q.  Who  did  you  go  to  the  donkey  baseball  game 
with? 

A.  Carl  Ganatta  and  Phyllis  Miller — her  name 
is  Shirley  something.  [73] 

Q.     Who  is  Phyllis  Miller? 

A.  She  was  one  of  the  girls  that  was  operating 
with  me  at  that  time. 

Q.    She  was  a  prostitute?  A.     Yes. 

Q.  Did  you  again  see  Mr.  Baumgardner  after 
the  donkey  baseball  game? 

A.  I  never  saw  Mr.  Baumgardner  myself  again 
until  a  later  date  when  I  asked  him  for  a  cab  per- 
mit at  the  Beacon  Cafe. 

Q.  Did  you,  in  fact,  operate  a  house  of  prostitu- 
tion in  Hawthorne?  A.     Yes,  sir. 

Q.     Did  you  make  protection  payments? 
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A.     Yes,  sir. 

Q.     Who  did  yon  make  the  payments  to'? 

A.     Carl  Ganatta. 

Q.     How  much  were  they? 

A.     $300.00  per  week. 

Q.     How  many  weeks  did  you  make  them  for? 

A.     Five  weeks. 

Q.  Were  you  accompanied  on  any  of  these  pay- 
ments by  any  one? 

A.     Once  by  Phyllis  Miller. 

Q.     Did  you  get  protection?  [74] 

A.     Yes,  sir. 

Q.  Do  you  know  whether  Mr.  Baumgardner  got 
any  of  these  payments  ? 

A.     I  cannot  state  that  I  know  that,  no. 

The  Court:  What  was  that  answer,  ^^no,  sir,''  or 
you  don't  know? 

The  Witness:  Well,  no,  sir;  I  don't  know.  I 
don't  know  how  to  say  it,  your  Honor. 

Q.  (By  Mr.  Sullivan) :  Did  Mr.  Baumgardner 
at  the  time  of  either  when  you  met  behind  the  police 
station  or  at  the  time  of  your  meeting  at  the  base- 
ball game,  indicate  that  Carl  Ganatta  was  his  agent 
in  this  business  deal? 

A.  He  stated  at  the  baseball  game,  '^I  will  let 
you  know  later,  Carl." 

Q.     Did  Carl  let  you  know  later? 

A.  He  told  me  I  would  have  to  get  a  house  in 
Hawthorne  and  I  would  have  to  notify  him  where 
the  house  was  and  that  he  would  notify  Mr.  Baum- 
gardner and  I  would  make  all  payments  to  him, 
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that  these  were  the   orders   that   came   from   Mr. 

Baumgardner. 

Q.     How  long  did  you  operate  in  Hawthorne  ? 

A.    The  total  amount  of  time? 

Q.    Yes. 

A.  Just  about  six  or  seven  weeks  in  Hawthorne 
itself. 

Q.  Did  you  have  the  house  operating  [75] 
openly  ? 

A.  It  was  wide  open  for  anybody  that  wanted 
to   come. 

Q.    For  the  whole  six  or  seven  weeks! 

A.  No,  sir;  for  the  period  of  five  weeks — two 
weeks  I  operated  on  the  telephone  system  out  of 
the  house  there  but  the  five  weeks  it  was  open  to 
all  cabs  and  bell-boys  who  directed  the  traffic  there. 

Q.  Have  you  ever  been  convicted  of  a  felony, 
Mr.  Adams'?  A.     Yes,  sir. 

Q.     Did  you  serve  time  in  prison? 

A.    Yes,  sir. 

Q.     When  did  you  get  out?  A.     1951. 

Q.     Have  you  been  in  trouble  since  then  ? 

A.     No,  sir. 

Q.  Do  you  have  any  reason  to  dislike  Mr.  Baum- 
gardner, Mr.  Adams?  A.     No,  sir. 

Mr.  Sullivan :  Thank  you,  Mr.  Adams,  that  will 
be  all. 
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Cross-Examination 
By  Mr.  Bouchard: 

Q.  Mr.  Adams,  are  you  married? 

A.  Ye's,  sir. 

Q.  Do  you  have  any  children?  [76] 

A.  Yes,  sir. 

Q.  When  were  you  married — strike  that,  please. 

"Were  you  married  in  1948  and  1949? 

A.  Yes,  sir. 

Q.  Did  you  have  children  then? 

A.  Yes,  sir. 

Q.  Where  were  you  living?         A.     Hawthorne. 

Q.  What  was  your  business? 

A.  City  cab  driver. 

Q.  How  long  had  you  been  a  city  cab  driver? 

A.  About  three  years. 

Q.  All  that  time  in  the  City  of  Hawthorne? 

A.  No,  sir ;  I  was  two  and  a  half  years  in  Haw- 
thorne. 

Q.      Was  your  license  at  any  time  picked  up? 

A.  My  license  was  picked  up. 

Q.  Your  permit  to  drive  a  car?  A.     Yes. 

Q.  When  was  that  done? 

A.  In  1948,  I  believe  it  was,  sir. 

Q.  Was  it  before  the  conversations  that  you 
stated  you  had  with  Mr.  Baumgardner  in  the  alley 
of  the  police  station,  Mr.  Adams  ? 

A.  It  was  about  six  months  later,  sir. 

Q.  Was  your  license  to  drive  picked  up  more 
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than  once,  [77]  Mr.  Adams?  A.     No,  sir. 

Q.  You  have  been  convicted  of  pimping,  have 
you  not?  A.     That  is  right,  sir. 

Q.  And  you  have  pleaded  guilty  to  such  charge, 
have  you  not  ?  A.     Yes. 

Q.  And  you  have  served  time  for  such  an  of- 
fence, have  you  not?  A.    Yes. 

Q.  You  said  you  had  no  reason  to  have  any  ill- 
feeling  towards  Mr.  Baumgardner,  is  that  right? 

A.     That  is  right. 

Q.  Do  you  have  any  reason  to  like  him,  particu- 
larly, Mr.  Adams?  A.     Not  necessarily. 

Q.  In  your  testimony,  you  seemed  to  have  a  little 
difficulty  in  remembering?  A.    Yes,  sir. 

Q.  And  you  stated  to  counsel  then  questioning 
you  that  it  was  a  long  time  ago  and  the  details  were 
a  little  hazy,  is  that  right  ?  A.     yes,  sir. 

Q.  Isn't  it  a  fact  that  you  told  the  same  story 
that  you  told  here  today  when  the  Los  Angeles 
County  Grand  Jury  [78]  was  investigating  vice  in 
this  area,  that  you  testified  to  the  same  thing  that 
you  have  testified  today?  A.     Yes,  sir. 

Q.  Do  3^ou  remember  a  lawsuit  in  which  a  man 
by  the  name  of  Fuller  was  a  party?  A.     Yes. 

Q.  And  isn't  it  a  fact  that  in  that  litigation  you 
testified  to  exactly  the  same  thing  that  you  have 
testified  to  here  today  ?  A.     Yes,  sir. 

Q.  Do  you  remember  the  lawsuit  in  which  Mr. 
Baumgardner  sued  the  Hawthorne  Press,  a  news- 
paper in  Hawthorne,  for  libel? 

A.     I  remember  part  of  it. 
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Q.     You  testified  in  that  case,  did  you  not? 

A.    Yes,  sir. 

Q.  And  you  testified  there  to  exactly  the  same 
things  you  have  testified  to  here,  did  you  not? 

A.    Yes,  sir. 

Q.  Isn't  it  a  fact  that  within  this  last  year  and 
the  year  1945,  you  testified  in  a  matter  in  which  Mr. 
Baumgardner  was  involved,  and  testified  to  exactly 
the  same  things  you  have  testified  to  now? 

A.     Yes. 

Q.    That  is  correct,  isn't  it?  [79]  A.     Yes. 

Q.  Now,  were  you  present — strike  that.  You 
testified  in  the  Fuller  case,  didn't  you? 

A.     Yes. 

Q.  Did  you  hear  Mr.  Ganatta's  testimony  in  that 
case,  Mr.  Adams?  A.     No,  sir. 

Q.  Where  was  the  last  place  that  you  served 
your  sentence  in?  A.     At  Chino  Institution. 

Q.     Where  is  that?  A.     Chino,  California. 

Q.     How  far  is  that  from  Los  Angeles? 

A.     About  thirty  some  miles. 

Mr.  Sullivan:  I  object  to  this,  your  Honor.  I 
think  counsel  is  going  a  little  far  afield.  There  is  no 
doubt  that  he  had  a  previous  criminal  record. 

Mr.  Bouchard:  This  is  the  last  question  I  am 
going  to  ask  him  about  that. 

Q.  (By  Mr.  Bouchard) :  Did  you  know  an  of- 
ficer by  the  name  of  McGowan  who  was  a  police 
officer  in  Hawthorne  ?  A.     Yes,  sir. 

Q.     Did  you  know  him  pretty  well? 

A.     Yes,  sir.  [80] 


132  Milford  R,  Baumgardner,  et  iix.,  vs, 

(Testimony  of  Raymond  Turner  Adams.) 

Q.  What  was  his  position  in  the  police  depart- 
ment, Mr.  Adams'?  A.     Patrolman,  I  suppose. 

Q.     Pardon  1  A.     Patrolman. 

Q.     Patrolman?  A.     Yes. 

Q.     Was  he  ever  an  acting  chief? 

A.     I  don't  know,  sir. 

Q.  Did  he  serve  in  the  police  department  during 
the  time  that  Mr.  Baumgardner  was  chief? 

A.     Yes,  sir. 

Q.     Were  you  paroled  from  Chino? 

A.     Yes,  sir. 

Q.     When?  A.     1951. 

Q.  And  didn't  you  make  an  affidavit  two  or  three 
weeks  before  you  received  your  parole  in  which  you 
stated  substantially  some  of  the  things  about  Mr. 
Baumgardner  that  you  have  stated  here? 

A.    Yes,  sir. 

Q.     And  at  whose  request  did  you  make  that? 

Mr.  Sullivan:  I  will  object,  your  Honor,  I  do 
not  see  that  this  is  relevant.  It  doesn't  go  to  the 
witness'  impeachment  at  all.  [81] 

The  Court:  Objection  overruled.  I  don't  know 
where  it  is  going  to  lead. 

Q.     (By  Mr.  Bouchard) :     Answer  the  question. 

A.  By  the  two  State  Officers  and  the  acting  chief 
of  police  of  Hawthorne. 

Q.    What  was  his  name? 

A.  Carl  was  his  first  name.  His  last  name  I  do 
not  remember.  And  Officer  McGowan — ^not  officer 
McGowan 
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Q.  And  what  was  the  occasion  for  preparing  this 
affidavit? 

A.  I  definitely  don't  remember  except  for  the 
Fuller  case  I  suppose. 

Q.  Isn't  it  a  fact  that  Officer  McGowan  came 
down  to  Chino  and  requested  that  you  make  such 
an  affidavit? 

A.  Not  Officer  McGowan,  the  acting  chief  of 
police  of  Hawthorne. 

Q.     Did  you  give  me  his  name? 

A.     No,  I  have  forgotten  it. 

Q.     Mr.  McGowan  was  with  him?  A.     Yes. 

Q.  And  Mr.  McGowan  was  in  the  police  depart- 
ment at  the  same  time  ?  A.     Yes,  sir. 

Q.  Did  you  not  testify  in  one  of  these  proceed- 
ings that  [82]  the  reason  you  made  this  affidavit 
was  because  you  were  up  for  parole  and  appeared 
before  the  adult  authority  and  if  you  were  asked  to 
give  such  an  affidavit,  you  were  perfectly  willing 
to  oive  it,  isn't  that  true? 

A.     Yes,  sir;  I  was  perfectly  willing  to  give  it. 

Q.  Now,  I  think  you  testified  that  it  was  some 
time  in  May  of  1948  that  your  boss,  Mr.  Ganatta, 
came  to  you  and  talked  to  you  about  the  possibility 
of  opening  up  a  house  of  prostitution ;  is  that  right  ? 

A.     That  is  right,  sir. 

Q.  Tell  me  again  just  what  Mr.  Ganatta  said  to 
you,  Mr.  Adams? 

A.  Mr.  Ganatta  called  and  asked  me — he  knew 
I  was  dealing  and  wheeling  in  w^omen — and  he  said. 
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^^Rae,  I  have  had  a  contact  made  and  if  you  don't 

operate  in  Hawthorne,  you  are  not  going  to  operate 

anywhere." 

Q.    Had  you   ever  operated   in   Hawthorne  be- 
fore? A.     No. 

Q.     Where  did  you  operate  ? 

A.     The  Frontier  House  in  Redondo  Beach. 

Q.     Did  you  live  in  Redondo  Beach? 

A.     No,  I  lived  at  Hawthorne. 

Q.     Did  you  ever  operate  such  a  house  at  any 
place  besides  Redondo  Beach? 

A.     No,  sir.  [83] 

Q.     How  long  had  you  operated  a  house  there? 

A.     This  is  unusual  but  may  I  ask  you  a  ques- 
tion? I  misunderstood  your  question. 

Q.     You  don't  understand?  A.     No. 

Mr.  Bouchard:     All  right.  Miss  Reporter,  read 
the  question,  please. 

The  Reporter:     Yes,  sir. 

(Question  read.) 

The  Witness:     It  was  the  question  before  that. 
Mr.  Bouchard:     All  right.  Miss  Reporter,  read 
the  question  before  that,  please. 
The  Reporter:     Yes,  sir. 

(Question  read.) 

The  Witness :     I  operated  a  house  in  Hawthorne. 
I  made  a  mistake  in  my  previous  answer. 

Q.     (By  Mr.  Bouchard)  :     Prior  to  May  of  1948? 

A.     No,  sir. 
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Q.  But  you  had  operated  a  house  of  prostitu- 
tion as  you  said  that  Mr.  Ganatta  knew  you  had 
been  wheeling  and  dealing  in  women?  A.     Yes. 

Q.  For  how  long  a  time  had  you  been  doing 
that?  A.     About  two  months.  [84] 

Q.     AtRedondo? 
A.     Redondo  Beach  Boulevard. 
Q.     And  that  was  the  only  place  and  the  only 
time  that  you  operated  such  a  house? 
A.     Yes,  sir. 
^  Q.     That,  of  course,  isn't  the  only  time  that  you 

were  living  off  the  earnings  of  women,  was  it  ? 
jjp  A.     I  wasn't  living  off  their  earnings. 

Q.     You  never  did  live  off  their  earnings? 
Ih;  A.     No,  sir. 

I    Q.     At  no  time?  A.     No,  sir. 

*^ .  .  Q.  What  was  the  idea  of  running  these  houses 
of  prostitution  or  wheeling  and  dealing  in  women — 
was  it  just  a  hobby  with  you?  A.     No,  sir. 

Q.  It  was  something  you  did  for  profit,  wasn't 
it,  Mr.  Adams?  A.     That  is  right. 

Q.  Let  us  get  back  to  this  conversation  with 
Mr.  Ganatta.  He  told  you  that  you  would  have  to 
operate  a  house  in  Hawthorne  or  you  would  be  out 
of  business?  A.     That  is  right. 

Q.     Did  he  say  why  that  was  so? 
P   A.     He  said  that  Mr.  Baumgardner  had  ordered 
him  to  [85]  contact,  to  make  contact  with  me  on  it. 
1^  Q.     Did    he    tell    you    that    Mr.    Baumgardner 
wanted  a  house  of  prostitution  in  Hawthorne? 
A.     He  said  he  wanted  the  pay-off. 
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Q.     Now,  you  are  sure  of  this  testimony,  are  you? 

A.    Yes. 

Q.  That  Mr.  Ganatta  said  Mr.  Baumgardner 
told  him  he  wanted  you  to  operate  a  house  of  pros- 
titution in  Hawthorne  because  he,  Mr.  Baumgard- 
ner, wanted  a  pay-off?  ■ 

A.     The  pay-off  was  later. 

Q.  Well,  you  tell  me  what  Mr.  Granatta  said  to 
you,  Mr.  Adams. 

A.  Carl  Ganatta  told  me  that  Mr.  Baumgardner 
had  contacted  him,  saying  that  he  w^anted  me  to 
move  into  Hawthorne  or  I  would  not  operate  any 
place  and  he  explained  to  me  that  I  would  be 
crossed  off  and  go  to  jail.  That  is  the  exact  word- 
ing and  at  a  later  date,  Mr.  Carl  Ganatta  said  tliat 
Mr.  Baumgardner  wanted  the  pay-off. 

Q.  Mr.  Baumgardner  had  nothing  to  do  with  the 
operating  of  the  police  department  in  Redondo 
Beach,  had  he  ?  A.     No,  sir. 

Q.  Now,  you  are  sure  that  that  conversation 
that  you  had  with  your  boss,  Mr.  Ganatta,  was  some 
time  in  May  of  1948,  are  you? 

A.  It  was  a  little  earlier  than  that,  the  conver- 
sation [86]  requesting  me  to  move  in.  I  quibbled 
with  the  idea  and  did  not  move  in  for  three  weeks. 

Q.     What  held  you  back?         A.     Phyllis  Miller. 

Q.     You  mean  she  did  not  want  you  to  do  it? 

A.     She  did  not  want  me  to  pay  off. 

Q.  It  was  prior  to  May  of  1948  then  that  your 
boss  suggested  the   operation   of  this   prostitution 
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house,  was  if?  A.     Yes. 

Q.  And  you  could  not  get  Phyllis  Miller  im- 
mediately to  go  into  the  deal  with  you? 

A.     She  thought  the  price  was  too  high. 

Q.     What  was  the  price? 

A.  Ten  per  cent  and  $10.00  a  day  to  Mr.  Baum- 
gardner. 

Q.     Ten  per  cent  of  her  earnings?  A.     Yes. 

Q.  So  that  would  only  leave  her  nine  per  cent 
of  her  earnings?  A.     That  is  right. 

Q.  Weren't  you  getting  something  out  of  her 
earnings?  A.     I  got 

Mr.  Sullivan:     I  object  to  that,  your  Honor. 

The  Court:     Objection  overruled. 

Q.  (By  Mr.  Bouchard)  :  Isn't  it  a  fact  that 
when  you  did  make  this  deal  with  [87]  Phyllis 
Miller,  that  you  were  to  get  half  of  her  earnings? 

A.  I  was  to  get  fifty  per  cent  of  her  earnings  but 
I  never  got  it. 

Q.     That  was  your  arrangement  with  her? 

A.    Yes. 

Q.  That  you  were  to  get  fifty  per  cent  of  her 
earnings,  was  it?  A.     That  is  correct. 

Q.  Now,  which  did  she  think  was  too  high,  the 
$10.00  a  day  to  Mr.  Baumgardner  or  the  fifty  per 
cent  of  her  earnings  to  you  ? 

A.  The  ten  per  cent  to  Mr.  Baumgardner  and 
the  ten  dollars  a  day. 

Q.  She  did  not  object  to  paying  you  half  of  tlu^ 
earnings  she  made,  but  she  did  object  to  paying- 
Mr.  Baumgardner? 
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A.  She  would  not  have  had  any  earnings  if  it 
had  not  been  for  me. 

Q.     You  are  responsible  for  her  earnings^ 

A.    Yes. 

Q.  For  bringing  the  business  to  the  prostitution 
house  %  A.    Yes. 

Q.  So  it  took  you  two  or  three  weeks  after  this 
suggestion  was  made  by  Mr.  Ganatta  to  you  before 
you  could  sell  Phyllis  Miller  on  the  idea  that  that 
was  what  you  should  [88]  do  ?  A.     Yes. 

Q.  Was  it  around  May  of  1948  that  you  opened 
up  the  house? 

A.  Yes,  for  some  reason  Mrs.  Miller  changed  her 
mind.  An  olBficer  had  been  into  the  house  and  talked 
to  her. 

Q.  You  say  you  opened  this  house  in  May  of 
1948  in  Hawthorne  ?  A.    Yes. 

Q.     At  what  address  ? 

A.     I  believe  it  is  139  East  141st  Street. 

Q.     And  did  you  rent  the  house? 

A.     Yes,  sir. 

Q.     Who  made  the  arrangements  for  rental? 

A.  Phyllis  Miller  and  I  and  the  landlord.  We 
made  a  lease  on  the  place  for  a  year. 

Q.     Was  the  lease  in  writing?  A.     Yes. 

Q.  Did  the  landlord  know  what  you  wanted  to 
do  with  the  place?  A.     Not  exactly. 

Q.     Did  he  have  any  idea? 

A.     He  did  at  a  later  date.  ') 

Q.     It  wasn't  at  a  much  later  date,  was  it?  '^' 

A.     It  was  a  month  or  so  later,  yes,  sir.  [89] 
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Q.     So  the  landlord  did  not  find  out  about  it  un- 
til you  got  into  difficulties? 

A.     We  did  not  get  into  any  difficulties. 

Q.    You  did  not  get  into  any  difficulties? 

A.     No. 

Q.  Now,  did  you  and  Phyllis  Miller  go  together 
to  the  landlord  and  make  this  arrangement? 

A.     Yes,  sir. 

Q.     And  the  lease  was  in  writing? 

A.     Yes,  sir. 

Q.    And  it  was  signed  by  the  both  of  you? 

A.     Yes,  sir. 

Q.     What  was  the  rental? 

A.     $125.00  a  month. 

Q.     And  you  rented  it  for  a  year? 

A.    Leased  it  for  a  year. 

Q.    Leased  it  for  a  year?  A.    Yes. 

Q.  What  about  the  utilities — did  you  make  any 
arrangements  about  these  things?  A.     Yes. 

Q.     Who  made  those  arrangements? 

A.    Definitely  I  don't  remember. 

Q.  But  anyhow,  in  May  of  1948,  you  made  this 
lease  and  you  opened  this  house?  [90] 

A.     Yes,  sir. 

Q.    How  many  girls  did  you  have  working  for 
.  you,  Mr.  Adams  ? 

A.     When  I  first  opened,  I  had  only  one. 

Q.     And  that  was  Phyllis  Miller?  A.     Yes. 

Q.  And  how  long  did  you  continue  to  operate 
that  house,  the  address  of  which  you  have  just  given 
me,  as  a  house  of  prostitution? 
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A.     About  seven  weeks. 

Q.     About  seven  weeks?  A.     Yes. 

Q.  Now,  it  was  Mr.  Ganatta  that  told  you  if  you 
wanted  to  operate  a  house  in  Hawthorne  you  would 
have  to  pay  ten  per  cent  of  the  earnings  of  the 
house,  to  go  into  the  police  fund  and  that  you  would 
have  to  pay  $10.00  a  day  to  Mr.  Baumgardner? 

A.     That  is  correct. 

Q.  Now,  was  that  the  arrangement  that  was 
made  or  was  there  an  arrangement  to  pay  a  fixed 
sum? 

A.  The  arrangement  w^as  made  when  we  con- 
tacted Mr.  Baumgardner  to  make  a  fixed  sum.  I 
cannot  state  that  Mr.  Baumgardner  definitely  got 
that  money. 

Q.  I  understand  that,  sir.  If  any  money  was 
paid  by  you  for  this  purpose  in  each  and  every  in- 
stance, no  matter  how  [91]  many  or  how  few,  the 
money  was  paid  to  Mr.  Ganatta  ?  A.     Yes,  sir. 

Q.  You  never  paid  a  dime  to  Mr.  Baumgardner, 
did  you?  A.     No,  sir. 

Q.  I  think  you  testified  on  your  direct  examina- 
tion that  you  made — correct  me  if  I  am  wrong 

A.     Ye's,  sir. 

Q.  I  think  my  recollection  is  that  you  testified 
that  you  made  five  payments  of  $300.00  each  to  Mr. 
Ganatta  ?  A.     That  is  correct. 

Q.     That  would  be  a  total  of  $1,500.00? 

A.    Yes,  sir. 

Q.     Did  you  get  that  money  from  Phyllis  Miller  ? 

A.     Yes,  sir. 
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Q.    From  her  earnings "?  A.     Yes,  sir. 

Q.  You  say  that  you  continued  to  operate  that 
house  for  a  period  of  about  six  or  seven  weeks'? 

A.     Yes,  sir. 

Q.  Didn^t  you  pay  anything  the  sixth  and 
seventh  weeks?  A.     No,  sir. 

Q.  At  any  rate,  after  six  or  seven  weeks  of  oper- 
ation at  that  location,  you  moved  out,  didn't  you? 

A.  Well,  we  were  having  quite  an  issue  with 
the  [92]  landlord. 

Q.  Were  you  having  any  with  the  police  de- 
partment, Mr.  Adams?  A.     No. 

Q.     But  you  moved  out?  A.     Yes,  sir. 

Q.     And  did  you  continue  operations? 

A.    Yes,  sir. 

Q.     Where? 

A.     Out  of  cabs  and  motels. 

Q.     Did  you  have  headquarters? 

A.     Citv  Cab,  Hawthorne. 

Q.  So  you  gave  up  operating  a  house  and  you 
ran  another  kind  of  service?  A.    Yes,  sir. 

Q.  Is  that  what  you  are — is  that  what  is  called 
the  ''call  house  business"?  A.     Yes,  sir. 

Q.  As  a  matter  of  fact,  you  operated  out  of  a 
garage,  didn't  you?  A.     Yes. 

Q.  You  had  the  telephone  installed  in  the  ga- 
rage, hadn't  you? 

A.     No,  sir;  it  was  already  installed. 

Q.     And  you  operated  out  of  that  garage?  [93] 

A.     Yes,  sir. 
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Q.     Now,  when  did  you  first  meet  Phyllis  Miller? 

A.     1948. 

Q.     Had  she  ever  worked  before  for  you? 

A.     No,  sir. 

Q.  Isn't  it  a  fact  that  the  way  you  got  into 
this  particular  deal  was  that  Phyllis  Miller  was  in- 
troduced to  you  through  another  cab  driver  and  she 
told  you  that  she  wanted  to  open  a  house  of  pros- 
titution but  that  she  would  need  protection  and 
wanted  to  see  if  it  could  be  arranged  and  if  you 
could  arrange  it? 

A.     That  was  the  original  way  of  it. 

Q.     Pardon? 

A.     That  was  the  original  way  of  it,  yes,  sir. 

Q.  Why  did  you  have  trouble  with  your  land- 
lord? 

A.  Well,  he  had  sold  the  house  and  the  new 
owner  wanted  the  house  and  I  had  a  lease  on  it 
and  he  wanted  me  to  give  up  the  lease  suddenly. 

Q.  Did  the  prospective  purchaser  of  the  house 
at  any  time  inspect  it  while  you  were  occupying  it, 
and  go  through  the  house  ?  A.     Yes,  sir. 

Q.     Day  or  night?  A.     I  don't  remember. 

Q.  Well,  did  you  give  up  the  lease  at  the  land- 
lord's [94]  request?  A.     After  a  struggle. 

Q.  Well,  when  you  gave  it  up,  did  the  landlord 
pay  you  anything  for  giving  it  up? 

A.     I  don't  remember. 

Q.  Now,  you  said  something  in  your  testimony 
about  the  fact  that — could  we  have  a  recess,  please 
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The   Court:     Yes,   I   was  just  going  to  suggest 

that  to  you. 

We  will  recess  now. 

(Short  recess  taken.) 

The  Clerk :     The  Court  is  in  session. 

The  Court:  If  it  is  all  right  with  the  parties, 
I  would  like  to  run  to  about  a  quarter  to  5:00  and 
come  back  in  the  morning. 

Mr.  Bouchard:  I  know  what  your  Honor's  prob- 
lem is.  I  was  hoping  I  could  get  down  to  the  office 
about  a  quarted  to  5:00.  If  we  could  adjourn  about 
4.30,  that  would  just  be  fine.  This  is  off  the  record. 

The  Court :     Off  the  record. 

(Discussion  outside  the  record.) 

The  Court:     Back  on  the  record. 
Mr.   Bouchard:     May   I   have   the   last   question 
read,  please? 

The  Reporter:     Yes,  sir.  [95] 

(Question  read.) 

Q.  (By  Mr.  Bouchard) :  Now,  Mr.  Adams,  I 
think  you  testified  that  this  house  of  prostitution 
that  you  operated  in  Hawthorne  with  Miss  Miller, 
was  open  for  six  or  seven  weeks,  did  you  not  ? 

A.     Yes,  sir. 

Q.  And  were  you  operating  as  a  house  of  pros- 
titution at  that  place  during  all  of  these  six  or  seven 
weeks'?  A.     Yes,  sir. 

Q.  And  during  that  time,  was  Miss  Miller  the 
onlv  inmate  of  the  house?  A.     No,  sir. 
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Q.    Who  else  was  there? 

A.  The  maid  and  at  a  later  date,  two  other  girls 
were  there. 

Q.     Did  the  maid  engage  in  acts  of  prostitution? 

A.     No,  sir. 

Q.    You  say  you  had  two  other  girls? 

A.    Yes. 

Q.  How  long  a  period  of  time  were  those  two 
girls  there?  A.     Three  days. 

Q.     Three  days?  A.    Yes. 

Q.  So  out  of  the  six  or  seven  weeks  that  you 
operated,  [96]  Miss  Miller  was  the  only  prostitute 
in  the  house  except  for  two  or  three  days,  when  you 
had  two  other  girls?  A.     Yes,  sir. 

Q.  Were  those  two  other  girls  there  at  the  begin- 
ning of  your  operation  or  at  the  end  of  it  ? 

A.    Yes. 

Q.  They  would  be  there  in  the  six  or  seven 
weeks,  is  that  right? 

A.  No,  they  were  there  about  the  last  of  the 
fifth  week. 

Q.  And  you  had  the  two  girls  for  two  or  three 
days?  A.     Three  girls. 

Q.     Three  girls? 

A.     Well,  Phyllis  and  the  other  two. 

Q.  In  the  last  part  of  the  fifth  week,  Miss  Miller 
was  the  only  prostitute?  A.     That  is  right. 

Q.  Now,  isn't  it  a  fact,  Mr.  Adams — strike  that 
out,  please.  I  think  you  testified  that  the  house  was 
open  to  anybody  that  wanted  to  come  for  the  period 
of  time  that  you  occupied  it,  is  that  right  ? 

A.     That  is  right. 
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Q.  So  that  for  that  six  or  seven  week  period 
it  was  open  to  anybody? 

A.     Only  for  the  five  paid  weeks.  [97] 

Q.     Only  for  the  five  paid  w^eeks? 

A.  For  the  five  paid  weeks  it  was  open  to  every- 
one, that  is  correct. 

Q.     Then  you  stayed  on  there  for  two  weeks? 

A.     Yes. 

Q.     And  you  lived  in  it,  in  the  house? 

A.     Yes. 

Q.     And  no  acts  of  prostitution  were  committed? 

A.     No,  sir. 

Q.  And  that  is  when  you  started  to  operate  the 
call  business?  A.     Yes,  sir. 

Q.  Now,  isn't  it  a  fact  that  that  house  was  only 
open  for  a  period  of  eight  days?  A.     No,  sir. 

Q.     That  isn't  true?  A.     No,  sir. 

Q.  Isn't  it  a  fact  that  after  the  end  of  eight 
days  you  and  Phyllis  Miller  quit  operating  that 
house  as  a  house  of  prostitution,  but  you  used  it  as 
your  headquarters  and  operated  in  hotels  and  motels 
and  other  places?  A.     No,  sir. 

Q.     That  isn't  true?  A.     No,  sir. 

Q.  Do  you  remember  the  last  time  that  you 
testified  in  [98]  a  proceeding  involving  Mr.  Baum- 
gardner,  in  which  you  gave  similar  testimony,  do 
you  recall  the  case — you  do,  do  you  not? 

A.     Yes,  sir. 

Q.  Do  you  remember  being  asked  these  questions 
and  making  these  answers: 

'*Q.     So  during  all  the  five  weeks  except  ^or  tho^,,-^ 
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two  days,  Phyllis  Miller  was  the  only  prostitute  in 

the  house,  is  that  right? 

''A.  Outside  of  those  last  two  days,  eight  days 
of  regular  operation  is  all  we  operated.  The  rest 
of  the  time" 

And  then  the  court  said:    '^What  is  that?"    And 
your  answer  was: 

*'A.  We  had  our  doors  wide  open  for  eight  days, 
then  we  got  orders  to  close  them." 

Do  you  remember  those  questions  being  asked 
and  you  making  those  answers? 

A.     Not  like  that,  no,  sir. 

Q.     You  don't  remember  that? 

A.     Not  like  that,  no,  sir. 

Q.  If  you  made  those  answers  to  those  questions 
were  they  true  or  false? 

A.     They  would  be  false. 

Q.  Now,  I  want  j^ou  to  be  sure  about  this.  You 
never  [99]  testified  in  any  other  proceeding,  in  this 
last  proceeding  involving  Mr.  Baumgardner,  you 
did  not  testify  in  answ^er  to  a  question  by  the  Court, 
the  Judge:  ^^We  had  our  doors  wide  open  for  eight 
days.    Then  we  got  orders  to  close  them." 

You  don't  remember  that? 

A.     I  don't  remember. 

Q.  And  then  the  Court  said — do  you  remember 
him  saying  this  to  you:  ^^I  thought  you  said  you 
operated  five  weeks?" 

And  you  answered,  ^^We  did.  We  operated  on 
the  call  system  after  that.  We  lived  in  the  house 
itself  and  operated  from  that  base." 


i 

I 


» 


Commissioner  of  Internal  Revenue  147 

(Testimony  of  Raymond  Turner  Adams.) 

And  the  Court  said,  ''The  first  eight  days  you 
operated  in  the  house." 

And  your  answer  was:   ''Wide  open." 

And  the  Court  said:  "And  after  the  first  eight 
days  of  this  five-week  period,  then  you  used  a  call 
system  r' 

And  your  answer  was,  "Yes,  and  worked  in 
motels." 

And  the  Court  said:  "And  the  acts  of  prostitu- 
tion occurred  elsewhere "?" 

And  you  answered:  "In  motels,  yes." 

Do  you  remember  the  Judge  asking  you  those 
questions  and  you  making  those  answers'? 

A.     I  don't  remember  that,  no,  sir. 

Q.  And  if  the  Judge  asked  you  those  questions 
and  you  made  those  answers,  they  were  true, 
weren't  they?  [100] 

A.     Not  about  the  eight  days. 

Q.     They  were  not?  A.     No,  sir. 

Q.  You  were  sitting  about  as  close  to  the  Judge 
in  that  case  as  you  are  sitting  to  the  Court  in  this 
case,  were  you  not?  A.     That  is  right,  sir. 

Q.  Now,  how  often  did  you  and  Miss  Miller 
divide  up  the  earnings? 

A.  Well,  normally,  we  divided  each  day  what  I 
had  coming  and  what  she  had  to — what  I  had  com- 
ing and  what  had  to  go  out. 

Q.  In  other  words,  at  the  end  of  each  day,  the 
usual  practice  was  for  you  to  get  fifty  per  cent  of 
what  she  had  taken  in  ?  A.     I  never  got  it. 

Q.     You  never  got  it? 
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A.     No,  it  all  went  to  Mr.  Baumgardner. 

Q.     Didn't  you  make  any  money  in  that  housed 

A.     About  $100.00  clear. 

Q.  After  paying  off  this  $300.00  a  week— was 
that  the  figure  per  week? 

A.     The  payoff,  yes,  sir. 

Q.     The  payoff  was  $300.00  a  week? 

A.    Yes.  [101] 

Q.  So,  after  you  made  the  payoff,  you  only  had 
$100.00  left?  A.    We  averaged  $100.00  total. 

Q.     A  day?  A.     In  the  whole  average. 

Q.     For  six  or  seven  weeks? 

A.     That  is  right. 

Q.     I  thought  you  said  it  was  wide  open? 

A.     It  was. 

Q.     But  nobody  patronized  it? 

A.  Well,  after  all,  it  takes  time  to  establish  a 
place. 

Q.  How  long  did  it  take  you  to  establish  this 
place,  Mr.  Adams? 

A.  Well,  the  cab  trade  just  about  under  four 
weeks. 

Q.     About  four  weeks?  A.     Yes,  sir. 

Q.  Well,  if  it  is  a  fact  that  you  only  operated 
eight  days  wide  open,  you  did  not  do  very  well  in 
those  eight  days,  did  you  ? 

A.     We  did  not  quite  make  the  tab. 

Q.     When  did  you  last  see  Miss  Miller? 

A.    I  saw  her  today. 

Q.     Today?  A.     Yes.  [102] 

Q.     Where  did  you  see  her  ?  A.     In  the  hall. 
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Q.     Outside  this  coui-troom  ?  A.     Yes,  sir. 

Q.  Did  she  tell  you  that  she  had  been  subpoenaed 
as  a  witness?  A.     Yes,  sir. 

Q.     What  was  her  condition  when  you  saw  her? 

A.    Well,  she  was  pretty  happy. 

Q.     Do  you  mean  by  that  she  was  pretty  high*? 

A.  I  would  say  she  had  been  having  a  few 
drinks. 

Mr.  Sullivan :  Your  Honor,  we  subpoenaed  Miss 
Miller  and  we  sent  her  home.  She  wasn't  in  a  con- 
dition to  testify. 

Q.  (By  Mr.  Bouchard)  :  Mr.  Adams,  you  are 
pretty  well  acquainted  with  the  City  of  Hawthorne, 
aren't  you?  A.     Yes. 

Q.    You  know  the  layout  of  the  streets? 
L    A.     Fairly  well. 

Q.  Was  this  house  that  you  operated  with  Miss 
Miller  in  a  respectable  neighborhood? 

A.     Oh,  yes. 
P    Q.     T  think  you  testified  that  you  appeared  as  a 
witness — you  were  subpoenaed  by  the  Hawthorne 
Press  as  a  witness  in  the  [103]  libel  case  w^hich  Mr. 
Baumgardner  started  against  them? 

A.     T  don't  remember. 

Q.  You  do  remember  that  you  testified  in  that 
case,  don't  you?  A.     I  don't  remember. 

Q.     You  don't  remember  that  you  testified  in  that 
case,  Mr.  Adams? 
■  A.     I  don't  remember  which  one  it  was. 

Q.  Do  you  remember  in  the  last  case  involving 
Mr.  Baumgardner  when  you  testified  on  this  sub- 
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ject,  that  you  were  asked  these  questions  and  made 

these  answers: 

''Q.  And  you  appeared  as  a  witness  for  the 
Hawthorne  Press  in  that  ease,  did  you  not? 

^^A.     I  was  subpoenaed  as  a  witness,  yes. 

**Q.     And  you  appeared  as  a  witness "? 

^^A.     Naturally. 

'^Q.     And  you  testified?  A.     Yes,  sir." 

Do  you  recall  those  questions  and  answers? 

A.     No,  sir. 

Q.  Now,  isn't  it  a  fact  that  within  about  eight 
days  after  you  and  Phyllis  Miller  opened  this  house 
in  Hawthorne,  that  the  house  became  '^hot"  and 
you  were  in  trouble  with  the  police  department? 

A.  Never  had  a  day  of  trouble  while  we  were  in 
that  [104]  house  in  Hawthorne. 

Q.     Weren't  you  told  to  close  your  doors? 

A.     On  the  fifth  week. 

Q.     Who  told  you  to  do  that? 

A.     Carl  Ganatta. 

Q.  I  thought  you  testified  a  few  minutes  ago 
that  the  reason  you  closed  the  doors  was  because 
the  landlord  wanted  to  terminate  the  lease? 

A.     No,  sir,  I  said  we  moved. 

Q.  Then  you  did  not  give  up  the  house  because 
the  landlord  wanted  you  to? 

A.  I  gave  up  the  house  because  Carl  Ganatta 
wanted  me  to. 

Q.     Mr.  Ganatta  wasn't  the  landlord,  was  he? 

A.     No. 

Q.     But  Mr.  Ganatta  told  you  to  close  up? 
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A.     Yes. 

Q.  Didn't  Mr.  Ganatta  tell  you  that  the  house 
was  ^^hot"?  A.     Yes,  sir. 

Q.  And  isn't  it  a  fact  that  you  were  tipped  off 
by  somebody,  other  than  Mr.  Ganatta,  that  it  was 
^4iot"?  A.     No,  sir. 

Q.  Isn't  it  a  fact  that  Officer  McGowan  tipped 
you  off  that  it  was  ^^hot"?  A.     No.  [105] 

Q.  Do  you  recall,  for  a  portion  of  the  time,  in 
the  latter  part  of  1950  and  the  early  part  of  1951, 
that  Mr.  Baumgardner  wasn't  connected  with  the 
police  department — do  you  know  that  from  civil 
procedure?  A.     I  don't  know. 

Q.  You  know  he  wasn't  chief  of  police  during 
that  period  of  time?  A.     I  don't  know  that. 

w     Q.     You  don't  know  that? 
p   A.     I  don't  know. 
^  Q.     You  know  that  Mr.   McGowan  was  on  the 

police  department,  do  you  not?  A.     Yes. 

P  Q.  And  do  you  know  that  some  time  in  1951  Mr. 
Baumgardner  was  reinstated  as  chief  of  police,  do 
you  not?  A.     Yes,  sir. 

Q.  And  you  also  know  that  immediately  after 
Mr.  Baumgardner 's  reinstatement  as  chief  of  police, 
Mr.  McGowan  left  the  police  department  in  Haw- 
thorne ? 

A.     I  don't  know^  whether  he  left  or  not. 

Q.     Do  you  know  where  he  is  now? 

A.     No,  sir. 

Q.     Is  he  in  Hawthorne? 

A.     I  don't  know,  sir. 
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Q.     You  haven't  seen  him?  [106] 

A.     No,  sir. 

Q.  Did  Mr.  Baumgardner,  while  he  was  chief 
of  police,  have  occasion  to  pick  up  your  license  to 
drive  a  cab  in  Hawthorne?  A.     Yes,  sir. 

Q.  Did  he  give  you  any  reason  as  to  why  he 
picked  it  up? 

A.     He  said  I  did  not  come  back  for  the  renewal. 

Q.     Did  he  tell  you  anything  else  ? 

A.     No,  sir. 

Q.  Did  he  say  the  reason  he  picked  up  your 
license  was  because  you  had  falsified  your  applica- 
tion? A.     No,  sir. 

Mr.  Bouchard:  I  am  pretty  near  through,  your 
Honor. 

Q.  (By  Mr.  Bouchard) :  In  the  last  case  in 
which  Mr.  Baumgardner  was  involved,  and  in  which 
you  appeared  as  a  witness,  did  you  hear  the  testi- 
mony of  Phyllis  Miller? 

A.     No,  sir,  I  left  after  I  finished  as  a  witness. 

Q.  You  left  after  you  finished  as  a  witness,  so 
you  did  not  hear  her  testimony?  A.     No,  sir. 

Q.  In  your  preparation  to  appear  here,  as  a 
witness,  today,  have  you  talked  to  anybody  about 
this  case?  [107] 

A.  I  have  only  seen  the  special  agent  who  han- 
dled the  summons  and  that  is  all. 

Q.     That  is  Mr.  Vitello  sitting  here? 

A.     No,  sir. 

Q.     Who  was  it?  A.     I  don't  know. 
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Q.  Did  you  talk  to  Mr.  Sullivan  or  Mr.  Vitello 
about  your  testimony  here  today "? 

A.  I  haven't  talked  to  anyone  about  any  testi- 
mony here  today. 

Q.  Did  you  talk  to  any  agent  of  the  Govern- 
ment? A.     No,  sir. 

Q.  Now,  in  this  so-called  payoff  that  you  have 
been  talking  about,  the  $300.00  a  week,  which  I 
think  you  said  amounted  in  total  to  $1,500.00. 

A.     Yes,  sir. 

Q.  Half  of  that  was  paid  by  Phyllis  Miller  and 
half  of  it  by  you,  is  that  correct "? 

A.     Except  the  last  part. 

Q.     Pardon  ?  A.     Except  the  last  part. 

Q.     Which  part  did  you  pay? 

A.     The  last  week  I  paid  it  myself. 

Q.     To  Mr.  Ganatta? 

A.     That  is  correct.  [108] 

Mr.  Bouchard:  Excuse  me  just  a  minute,  your 
Honor. 

You  may  have  your  witness. 

Mr.  Sullivan:     No  questions. 

The  Court:     That  is  all,  Mr.  Adams,  thank  you. 

(Witness  excused.) 

Mr.  Sullivan:  At  this  time,  your  Honor,  I  would 
like  to  have  these  documents  marked  for  identifica- 
tion as  Respondent's  Exhibits  next  in  order. 

The  Clerk:  GG,  HH,  II,  JJ  and  KK  have  been 
marked  for  identification. 
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Mr.  Sullivan:     Do  you  want  to  see  them? 

Mr.  Bouchard:     I  have  already  seen  them. 

Mr.  Sullivan:     Yes. 

At  this  time,  your  Honor,  I  would  like  to  offer 
these  exhibits  in  evidence.  Mr.  Bouchard  agreed  to 
stipulate  that  they  are  bank  records  and  they  speak 
for  themselves. 

The  Court:     The  exhibits  may  be  admitted.  M 

The  Clerk:  Exhibits  GG  through  KK  are  ad- 
mitted in  evidence. 


(The  documents  heretofore  marked  Respond- 
ent's Exhibits  GG,  HH,  II,  J  J  and  KK,  re- 
spectively, were  received  in  evidence.) 

Mr.  Sullivan :  Mr.  Bouchard  has  agreed  to  stipu- 
late [109]  that  in  1946  Mr.  Baumgardner  loaned 
Mr.  Gibson  $6,500.00  and  received  $6,900.00  and  the 
note  was  received  in  1946 ;  is  that  correct  ^ 

Mr.  Bouchard:     Just  a  second. 

Mr.  Sullivan:  The  stipulation  is  that  Mr.  Baum- 
gardner loaned  Mr.  Gibson  $6,500.00  and  received 
back  $6,900.00  in  1946. 

Mr.  Bouchard:  And  when  did  he  make  the  loan 
—1945,  and  in  1946  he  received  $6,900.00.  So  stipu- 
lated. 

Mr.  Sullivan:     Right.  ^ 

Mr.  Vitello. 

The  Clerk :     Tell  us  your  name,  please. 

Mr.  Vitello :     Charles  Vitello. 
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CHARLES  VITELLO 

called  as  a  witness  for  and  on  behalf  of  the  Re- 
spondent, having  been  first  duly  sworn,  was  exam- 
ined and  testified  as  follows: 

Direct  Examination 
By  Mr.  Sullivan: 

Q.  Mr.  Vitello,  what  is  your  business  or  occu- 
pation ? 

A.  I  have  been  a  special  agent  of  the  intelli- 
gence division  of  the  Internal  Revenue  division,  Los 
Angeles  County  section,  since  January  of  1946. 

Q.  And  as  a  special  agent  of  the  intelligence 
division  [110]  of  the  Internal  Revenue  Division, 
what  work — what  are  your  principal  duties? 

A.  To  make  income  tax  investigations,  to  deter- 
mine whether  or  not  the  taxpayers  are  conforming 
to  Internal  Revenue  laws,  to  determine  whether  tax- 
payers are  violating  Internal  Revenue  laws,  and  to 
accumulate  the  evidence  to  sustain  prosecution. 

Q.  Were  the  tax  returns  of  Mr.  and  Mrs.  Mil- 
ford  R.  Baumgardner  assigned  to  you  for  investi- 
gation? A.     Yes,  sir,  in  April,  1952. 

Q.     And  when  did  you  first  meet  the  taxpayers? 

A.  I  met  Mr.  Baumgardner  on  August  11,  1952, 
at  the  Hawthorne  police  department. 

Mr.  Bouchard :    Was  that  August  ? 

The  Witness :  August  11,  1952,  at  the  Hawthorne 
police  station. 

Q.     (By  Mr.  Sullivan):     Will  you  toll  tlie  Court 
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what  happened  in  this  matter'?  A.     Yes,  sir. 

Mr.  Bouchard :  Just  a  moment.  The  witness  ap- 
pears to  l)e  testifying  from  something  and  there  is 
no  showing  that  he  needs  that.  I  think  he  should 
be  able  to  testify  without  notes. 

The  Witness :     We  talked  about  a  number  of  sub-  f 
jects  [111]  and  I  would  not  be  able  to  testify  with- 
out my  notes.  ^i 

Q.  (By  Mr.  Sullivan)  :  Did  you  make  notes  at 
the  time  of  this  meeting  or  directly  thereafter? 

A.     Yes. 

Q.     Are  those  the  notes  you  have  with  you? 

A.     Yes. 

The  Court:  He  has  no  recollection  of  the  evi- 
dence without  reference  to  his  notes? 

Mr.  Sullivan:     I  don't  think  so. 

The  Court:  Is  that  right,  you  have  no  recollec- 
tion of  the  evidence  without  reference  to  your  notes  ? 

The  Witness:  I  would  only  be  able  to  recall  very 
minor  details.  I  would  not  be  able  to  cover  all  the 
ground  that  we  talked  about  without  my  notes. 

The  Court:  Will  these  notes  refresh  your  mem- 
ory, Mr.  Vitello? 

The  Witness:     Yes. 

Mr.  Bouchard:  If  they  have  to  refresh  it  as  to 
specific  questions,  not  as  to  the  history  of  the 
world 

The  Court:  Well,  Mr.  Bouchard,  what  is  your 
objection? 

Mr.  Bouchard:  My  objection  is  that  he  cannot 
use  his  notes  imless  he  needs  them  to  refresh  his 
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recollection  and  it  has  got  to  be  with  respect  to  a 
particular  question.  He  [112]  said,  "1  cannot  cover 
enough  ground  unless  I  do  it/'  and 

The  Court:     I  think  that  is  a  good  objection. 

Mr.  Sullivan:  However,  as  to  the  question  I 
asked — I  asked  him  what  happened  in  the  mat- 
ter  

Q.  (By  Mr.  Sullivan)  :  Will  you  tell  us  what 
happened,  Mr.  Vitello,  without  reference  to  your 
notes  ? 

A.  I  introduced  myself  to  Mr.  Baumgardner  and 
showed  him  my  credentials  and  I  told  him  that  I 
had  his  income  tax  returns  for  assignment  for  in- 
vestigation and — shall  I  proceed  now  to  go  into 
what  we  talked  about"? 

Q.    Yes,  please. 

A.  I  asked  him  what  records  he  had  pertaining 
to  his  income  that  was  reported  on  the  tax  return 
and  he  said  he  had  none. 
P  I  asked  him  who  prepared  his  returns  and  h(^ 
told  me  that  Mr.  Ludolph  prepared  them  and  ho 
gave  me  his  address  at  the  time,  and  then  I  asked 
him  if  the  returns  which  I  then  had  in  my  posses- 
sion were  his  returns,  and  he  said  they  were  his 
returns. 

T  think  I  had  the  1946,  1947  both  for  Mr.  and 
Mrs.  Baumgardner  and  the  1948,  1949  and  1950  n^- 
turns  in  my  possession.  Mr.  Baumgardner  said  they 
were  returns  for  himself  and  his  wife. 

I  asked  him  about  the  source  of  commission 
income  [113]  on  his  return  reported  on  the  1947, 
1948  and  1949  returns,  I  believe  in  1947,  he  showed 
$2,000.00,    1948   $3,000.00   and    I    believe    in    1949, 
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$6,000.00  commission  income  and  his  answer  to  thai 
was  he  would  be  afraid  to  tell  me  because  if  he  told 
me,  he  would  lose  his  job  and  refused  to  tell  me  the 
source  of  that  income. 

Then  we  talked  about  some  of  his  personal  back- 
ground. He  was  born  in  1903  in  Oklahoma  and  he 
married  in  1926  and  he  had  two  children,  then,  both 
under  twenty-one  years  of  age  and  he  said  he  had 
a  pauper  education.  Jjj 

And  that  prior  to  coming  to  California,  he  haa 
worked  for  a  transfer  company  for  five  or  six 
years  and  worked  for  a  grecery  firm  for  one  year 
and  worked  as  a  motion  picture  operator  for  several 
years.  Then  he  came  to  California  about  1924  or 
1925  and  joined  the  Hawthorne  police  force  in 
1925,  I  believe,  and  he  had  been  there  ever  since, 
at  that  time,  when  he — at  that  time  except  for  a 
few  short  periods — when  he  was  either  relieved 
from  his  duties  or  he  wasn't  acting  as  a  member 
of  the  police  department. 

I  believe  he  said  he  became  chief  in  1937.  I  asked 
him  if  his  wife  had  any  income  during  her  marriage 
and  he  said,  no,  she  never  had  any  source  of  income 
excepting  for  a  few  years  when  she  operated  Mi- 
lady's Dress  Shop.  And  Mr.  Baumgardner  said  the 
records  of  that  firm  were  kept  by  Irene  [114] 
Strewn. 

Q.  Did  you  ask  him  if  he  had  any  non-taxable 
income,  Mr.  Vitello? 

Mr.  Bouchard:     Objected  to  as  leading. 

The  Witness:     I  asked  him 
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3      The  Court:     Objection  overruled. 
I      The  Witness:     I  asked  him  if  all  of  his  income 
:  was  returned  on  his  tax  returns  and  he  said,  ^^yes." 

1  asked  him  if  he  had  omitted  any  income  and  he 
-  said  ''no."  I  asked  him  if  he  had  any  assets  in  the 
:  name  of  nominees  or  other  people  and  Mr.  Baum- 
r  gardner  said,  ''No,  excepting  for  cars  which  I  had 
\  in  the  name  of  my  children."  I  think  it  was  in  his 

daughter's  name. 

1  He  said  he  had  no  interest  in  any  other  busi- 

2  nesses  except  those  that  were  shown  on  the  return 
:  at  the  time.  He  mentioned  here  he  got  the  cars — I 
I  think  he  had  a  DeSoto,  a  Pontiac  and  a  Chrysler 

■  over  the  various  years.  I  asked  him  if  he  ever  had 
I  any  cash  on  hand  and  he  said  "no."  And  then  he 

said,  "Just  pocket  money,  about  $100.00." 
I      Q.     (By  Mr.   Sullivan)  :     Did  you  go  into  that 
[any  further  at  that  time,  Mr.  Vitello? 
J      A.     Pardon "? 

Q.     Did  you   go   into   that   any   further   at   that 
P  time  ? 

,  A.  I  asked  him  if  he  ever  had  any  cash  in  a 
.  safe  deposit  box  and  he  said,  ' '  No,  I  never  kept 

my  cash  in  a  safe  [115]  deposit  box,"  or  in  his 
^  home.  He  said  he  never  inherited  any  money.  He 

■  said  he  never  had  any  gifts. 

And  then  I  asked  him  if  I  might  get  some  of  his 
personal  records  and  books  and  he  said  I  could  go 
houK^  and  iiet  them  from  his  wife. 
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I  am  sure  that  we  talked  about  other  things  but 
I  cannot  remember.  It  is  difficult  trying  to  remem- 
ber as  we  talked  about  lots  of  things  at  that  time 
and  it  is  difficult  trying  to  remember  everything  we 
talked  about  at  that  time  with  reference  to  the  sub 
ject  matter,  without  reference  to  my  notes. 

Q.  You  cannot  remember  anything  more  without 
reference  to  your  notes  as  to  this  conversation  you 
had?  A.     That  is  right. 

Mr.  Sullivan:     Can  the  witness  refer  to  his  notes 
to  refresh  his  memory  as  to  what  was  discussed  i 
addition  to  his  testimony "? 

The   Court:     Do  you   object   to   that,   Mr.   Boi 
chard  ? 

Mr.  Bouchard:  Yes,  I  object,  certainly,  and  the 
Court's  ruling  still  stands. 

The  Court:  Well,  I  will  confess  that  the  law  on 
this  question  of  notes  taken  at  the  time  in  ques- 
tion is  very  hazy  in  my  mind  and  if  we  can  wait 
until  tomorrow  morning,  I  will  take  a  look  at  it. 

Mr.  Sullivan:  All  right,  I  will  refresh  my  mind 
too,  [116]  your  Honor. 

Mr.  Bouchard:     I  will  have  to,  too. 

The  Court:  We  will  recess  until  10.00  o'clock 
tomorrow  morning. 

(Witness  excused.) 

(Whereupon,  at  4:25  o'clock  p.m.,  Tuesday, 
November  29,  1955,  the  hearing  in  the  above-en- 
titled matter  was  adjourned  to  Wednesday,  No- 
vember 30,  1955,  at  10:00  o'clock  a.m.)  [117] 
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Proceedings 

The  Clerk:     The  Court  is  in  session. 

Mr.  Sullivan:  Your  Honor,  as  to  the  point  we 
were  arguing  yesterday  in  the  course  of  the  proceed- 
ing that  Mr.  Vitello  was  using  notes  to  refresh  his 
memory  is  past  recollection  revived 

The  Court:     Revised  or  revived? 

Mr.  Sullivan :  Revised,  your  Honor,  and  on  ref- 
erence to  Wigmore,  any  writing  may  be  used  to  re- 
fresh his  recollection,  that  is,  it  can  be  before  trial, 
it  is  just  an  aid  to  the  memory  and  Mr.  Vitello 
doesn't  intend  to  use  the  notes  as  past  recollection 
recorded  w^here  he  is  testifying  from  the  notes. 

The  Court :  Of  course,  he  has  had  all  evening  to 
refresh  his  recollection,  so  that  maybe  he  could 
possibly  testify  without  the  notes,  but  I  agree  that 
the  authority  which  you  have  cited  and  which  I 
have  investigated  myself,  is  correct. 

Mr.  Bouchard:  When  I  did  take  a  look  at  it  in 
Mr.  Tracy's  handbook  on  evidence,  he  agrees  with 
Wigmore. 

The  Court :     All  right,  we  will  proceed. 

Mr.  Sullivan:     Mr.  Vitello,  please.  [120] 
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Whereupon, 

CHARLES  VITELLO 

called  as  a  witness  for  and  on  behalf  of  the  Re- 
spondent, having  been  previously  duly  sworn,  re- 
sumed the  stand  and  testified  further  as  follows: 

Direct  Examination 
(Continued) 
By  Mr.  Sullivan: 

Q.  In  the  course  of  the  proceeding  yesterday, 
Mr.  Vitello,  I  believe  you  were  testifying  as  to  the 
first  time  you  contacted  Mr.  Baumgardner  ? 

A.     That  is  right. 

Q.  And  the  next  question  was,  if  I  remember 
correctly,  what  else  did  Mr.  Baumgardner  tell  you 
during  this  interview'? 

A.  I  asked  Mr.  Baumgarden  about  how  much  he 
spent  for  living  expenses  and  he  said  he  spent  about 
$4,500.00  a  year  from  1945  to  date. 

Q.     Did  he  go  back  from  1945? 

A.  No,  we  did  not  go  back  from  1945.  At  that 
particular  conference,  well,  he  called  his  wife  and 
told  her  I  was  going  up  to  pick  up  some  records 
but  after  I  got  done  with  the  conference  with  Mr. 
Baumgardner,  I  went  to  his  house  and  saw  Mrs. 
Baumgardner  and  she  gave  me  her  retained  copy 
of  the  1942,  1944  and  1951  income  tax  returns. 

She  also  gave  me  some  of  their  personal  checks 
and  I  believe  it  was  for  1951  and  1952.  She  said 
the  checks  prior  [121]  to  that  had  been  destroyed. 
I  asked  her  if  she  did  not  mind,  if  she  would  not 
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mind  making  another  search  for  them  for  the  n(»xt 
thne  I  contacted  her  so  that  she  would  be  able  to 
say  definitely  if  they  were  available.  She  said  that 
she  would. 

Then  she  said  she  had  the  income  records  for  Mi- 
lady's Dress  Shop,  so  she  got  into  her  Pontiac  and 
I  followed  her  down  in  my  car  and  she  gave  me  the 
records  for  her  business,  Milady's  Style  Shop  and 
then  I  left  her  and  I  presume  that  she  went  home. 

Q.     When  did  you  next  see  the  taxpayers? 

A.  I  next  saw  Mrs.  Baumgardner  on  Septem- 
ber 5,  1952,  and  I  asked  her  at  that  time  if  she 
had  looked  for  prior  tax  returns  and  records.  She 
said  that  she  had  but  was  unable  to  locate  any 
more. 

At  that  time  we  talked  about  some  other  prop- 
erty they  had.  She  mentioned  that  they  only  bought 
a  small  amount  of  War  Bonds,  $800.00  or  $900.00 
during  the  war  years.  She  mentioned  that — the 
places  where  they  had  bought  some  of  their  auto- 
mobiles. 

Mrs.  Baumgardner  said  that  she  had  a  third 
year  high  school  education  and  that  the  only  in- 
come job  she  ever  had  was  in  the  operations  of 
Milady's  Style  Shop  and  she  operated  that  on  a 
*^dare"  from  her  husband,  who  said  that  she  could 
not  operate  a  business  profitably.  [122] 

She  said  she  discussed  her  budgx^t  with  her  hus- 
band and  they  came  out  with  a  figure  of  about 
$5,000.00  a  year.  I  asked  her  how^  much  she  sj)ent  for 
food  and  Mrs.  Baumgardner  said  they  spent  about 
$100.00  a  month   from   1945   to  date.   T   asked  her 
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a])out  utilities.  She  said  she  spent  $15.00  for  two 

months  for  light,  $6.00  a  month  for  water,  $8.00  a 

month  for  gas,  and  telephone  $8.00  a  month.  She 

said  her  dry  cleaning  bill  was  as  large  as  $100.00 

a  month,  but  currently  was  running  about  $35.00  a 

month. 

She  said  that  she  had  domestic  help  once  a  week. 
Her  clothes  amounted  to  $25.00  a  month  and  that 
Mr.  Baumgardner  paid  approximately  $100.00  a 
month  in 

Q.  Are  you  sure  that  dry  cleaning  bill  was 
$100.00  a  month ;  that  seems  quite  high  'f 

A.  That  is  what  she  said.  Perhaps  she  was  talk- 
ing about  the  time 

Mr.  Bouchard:     Just  a  moment,  not  '^perhaps." 

The  Witness:  That  is  what  my  notes  show, 
laundry  and  dry  cleaning  $100.00  a  month.  I  asked 
her  if  she  had  credit  accounts  and  she  said  period- 
ically. I  asked  her  with  which  companies  and  she 
said  J.  B.  Fitch,  the  May  Company. 

About  automobiles,  she  said  that  they  averaged 
about  $15.00  per  month  per  car,  contributions 
$500.00  a  year.  I  asked  about  vacation  and  travel 
and  she  said  that  the  first  time  they  had  a  vacation 
was  in  1952.  I  asked  her  about  insurance  [123]  ex- 
penses and  she  showed  me  a  number  of  insurance 
policies  from  John  Hancock,  Prudential. 

I  asked  her  about  social  dues  and  she  mentioned 
it  cost  her  about  $16.00  a  year.  I  asked  her  if  she 
had  received  any  gifts  and  she  said  no,  she  had 
received  no  major  gifts,  neither  as  donee  or  donor. 
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She  said  tliat  they  never  filed  any  financial  state- 
ment, at  least  she  said  that  she  never  filed  any 
financial  statement  and  she  said  she  never  saw  any 
large  amounts  of  cash,  except  pocket  money,  and 
then  she  showed  me  a  bunch  of  insurance  poli- 
cies  

The  Court :     You  mean  other  than  life  insurance  ? 

The  Witness:  No,  these  are  all  life  insurance 
and  automobile  insurance.  Then  she  showed  me  a 
number  of  Trust  Deeds  on  real  estate  property 
wherein  the  Baumgardners  were  named  as  the 
payee.  She  showed  me  some  stock  certificates  from 
Northrup  Aircraft  and  Kilburn  Manufacturing 
Company. 

She  mentioned  that  she  had  no  private  accounts 
receivable,  no  annuities.  Her  jewelry  was  minor, 
just  one  ring  worth  about  $500.00  which  she  had 
gotten  about  ten  years  ago.  She  had  no  furs.  Her 
liabilities  consisted  of  real  estate  liability  of  Coast 
or  Great  Western  Savings,  no  other  liability,  no 
other  private  loans,  excepting  real  estate  loans  with 
the  Bank  of  America. 

And  then  she  said  that  she  incurred  some  ex- 
penses for  [124]  music  lessons  for  her  children. 
That  was  the  substance  of  that  conversation. 

Q.  (By  Mr.  Sullivan) :  When  did  you  next  have 
a  conversation  with  either  of  the  Petitioners? 

A.  On  November  6,  1952,  Mr.  and  Mrs.  Baum- 
gardner  were  in  the  Hawthorne  police  station. 

Mr.  Bouchard :     What  is  that  date  ?  ! 

Th(^  Witness :     November  6,  1952. 
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The  Witness:     And  special  agent  Clarence  Turi 
ner  was  with  me  at  this  conference. 

Q.     (By  Mr.   Sullivan) :     Did  you  have  a  con] 
versation  with  the  Petitioners  at  this  conference  ? 

A.  Yes,  we  discussed  some  of  the  real  estate 
transactions.  We  discussed  the  commission  income 
account  that  was  reported  in  1947,  1948  and  1949  re- 
turn, and  Mr.  Baumgardner  said  some  of  the  com^l 
mission  was  derived  from  the  buying  and  selling 
of  Hawthorne  City  Bonds,  and  he  could  not  sug- 
gest any  way  of  verifying  the  transaction. 

He  had  no  records.  He  said  that  he  was  per- 
mitted to  buy  Hawthorne  City  Bonds  for  an  amount, 
a  nominal  amount.  The  remainder  of  the  commis- 
sion was  income  which  was  derived  from  private  in- 
vestigations about  which  he  could  not  give  any  de- 
tails because  if  it  became  known  he  would  lose  his 
job  and  he  [125]  said  that  although  he  trusted  me, 
he  was  sure  that  there  was  a  leak  in  the  Internal 
Revenue  service  since  his  income  tax  matters  were 
introduced  by  his  opposition  during  litigation. 

Mr.  Baumgardner  said  that  the  title  to  the  prop- 
erty on  611  Truto  Avenue,  Hawthorne,  California, 
was  taken  in  his  father's  and  mother's  names, 
but  he  and  Mrs.  Baumgardner  actually  owned  the 
property. 

Mr.  and  Mrs.  Baumgardner  both  stated  that  they 
did  not  inherit  any  money,  any  bonds,  receive  any 
gifts  or  any  money  from  anyone  except  for  Trust 
Deeds  to  acquire  real  estate. 
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We  reviewed  a  schedule  of  living  expenses  that 
I  had  })repared  from  information  supplied  by  Mrs. 
Baumgardner  and  I  advised  Mr.  Baumgardner  that 
th(^se  were  prepared  mainly  from  the  information 
supplied  by  Mrs.  Baumgardner. 

Q.     May  I  have — strike  that. 

Mr.  Sullivan:  Will  you  please  have  this  marked 
for  identification  as  Respondent's  Exhibit  next  in 
order  for  identification? 

The  Clerk:     LL  for  identification. 

(The  docimient  above  referred  to  was  marked 
Respondent's  Exhibit  LL  for  identification.) 

Q.  (By  Mr.  Sullivan) :  I  show  you  Respond- 
ent's Exhil)it  LL  for  identification  and  ask  you  if 
that  is  the  document  you  are  referring  to?  [126] 

A.  Yes,  sir.  This  is  the  document  I  used  in 
discussing  with  Mr.  and  Mrs.  Baumgardner  that 
the  figures  for  living  expenses  on  Exhibit  LL  were 
primarily  figures  supplied  by  Mrs.  Baumgardner 
and  that  Mr.  Baumgardner  again  said  that  the 
estimated  living  expenses  were  about  $4,500.00  a 
year  up,  $4,500.00  to  $5,000.00,  inclusive,  for  the 
years  1945  to  1951,  and  that  that  figure  included 
Federal  taxes. 

1  asked  them  if  they  could  suggest  any  other 
expenses  and  they  said  they  could  not  and  Mr. 
Baumgardner  remarked  that,  as  a  result  oP  mv 
questioning,  he  and  his  wife  revi(nv(Yl  theii'  hnd<;(^t 
anrl  it  came  out  to  a])out  $5,000.00  a  vvnv. 
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Then  we  talked  about  another  schedule  that  I  hac 
prepared,  schedule  of  assets  and  liabilities  for  Mr 
and  Mrs.  Baumgardner. 

Q.     May  I  have  that,  please?  A.     Yes. 

Mr.  Sullivan:  May  I  have  this  marked  as  Re 
spondent's  Exhibit  next  in  order  for  identification? 

The  Clerk :     MM  for  identification. 

(The  document  above  referred  to  was  marked 
Respondent's  Exhibit  MM  for  identification.)  fi 

Mr.  Sullivan :     At  this  time,  your  Honor,  I  would 
like  to  offer  Exhibit  LL  for  identification  into  e^ 
dence. 

Mr.  Bouchard:     No  objection.  [127] 

The  Court:     It  is  admitted. 

(The  document  heretofore  marked  Respon 
ent's  Exhibit  LL  was  received  in  evidence.) 

Mr.  Bouchard:     Off  the  record. 
The  Court :     Off  the  record. 

(Discussion  outside  the  record.) 

The  Court:     Back  on  the  record,  please. 

Q.  (By  Mr.  Sullivan)  :  I  show  you  Respond- 
ent's Exhibit  marked  MM  for  identification  and 
ask  you  if  that  is  the  document  you  are  refer- 
ring to?  A.     Yes,  sir,  it  is. 

Q.     Would  you  continue,  Mr.  Vitello  ? 

A.  I  advised  Mr.  and  Mrs.  Baumgardner  that 
the  figures  and  items  shown  thereon  resulted  from 
my  work  and  that  in  my  files  I  had  documents  to 
show  them,  from  vvhich  I  derived  these  fissures. 
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The  first  item  on  the  schedule  is  cash  in  pocket 
and  I  told  l)oth  Mr.  and  ]\Irs.  Baumgardner  that 
they  had  individually  and  at  different  times,  stated 
that  the  only  cash  they  had  was  a  small  amount 
of  $100.00  cash  in  pocket  and  for  that  reason,  I  jmt 
the  $100.00  figure  in  there. 

Mr.  Baumgardner  said  that  that  wasn't  correct 
])ecause  he  had  some  $8,000.00  to  $10,000.00  in  cash 
which  he  kept  under  the  rugs  in  different  corners. 
That  he  had  some  [128]  money  when  he  came  to 
California  from  Oklahoma;  that  he  added  to  it 
gradually. 

Q.     Did  he  say  ho\Y  much "? 

A.  Not  at  this  time.  He  said  he  could  not  recall 
how  much  he  had  when  he  got  married.  His  wife 
could  not  recall  either.  That,  he  did  not  recall.  Nor 
did  he  recall  how  much  he  had  on  any  particular 
date ;  that  no  one  else  knew^  about  it  and  that  as  of 
that  date,  Noveml^er  6,  1952,  he  had  between  $500 — 
between  $400.00  and  $500.00  in  cash  under  a  rug. 

He  said  that  the  largest  amount  of  cash  was  be- 
tween $15,000.00  to  $16,000.00;  that  he  had  about 
$18,000.00  at  about  the  time  he  started  to  build 
some  rental  units  on  West  132nd  Street,  in  Haw- 
thorne. 

Q.  Did  he  say  at  what  date  lie  had  this  $16,- 
000.00,  Mr.  Vitello? 

A.  No,  he  could  not  pinpoint  as  to  the  date.  He 
said  at  the  time  he  started  to  build  some  rental 
units  on  West  132nd  Street  in  1949  or  1950,  with 
referc^uce  to  the  $18,000.00,  he  had  $18,000.00.  ITr^ 
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said  that  when  friends  would  ask  him  for  a  loan  of 
$300.00  to  $400.00,  he  would  do  so  from  his  cash 
under  the  corners  of  the  rugs;  that  the  money  was 
kejjt  under  the  rugs;  $20.00  bills  under  one  corner, 
$50.00  bills  under  another  corner  and  so  forth. 

Each  of  the  figures  were  reviewed.  I  read  the 
figures  [129]  to  the  taxpayers  in  the  hundreds  and 
they  said  that  they  were  substantially  correct. 

Mr.  Baumgardner  said  that  the  figure  for  391 
Cedar  Avenue  was  incorrect  and  that  it  wasn't 
$6,500.00  but  closer  to  $3,500.00  and  that  in  1950 
and  1951  tax  returns  were  incorrect  in  listing  the 
amount  at  $6,500.00.  Mr.  Baumgardner  further  ex- 
plained that  Mr.  Mann  borrowed  $3,000.00  from 
him  and  repaid  a  portion  of  it  and  the  balance  was 
handled  through  the  sale  of  a  piece  of  property  and 
they  agreed  that  the  figure  I  had  on  the  schedule 
for  that  piece  of  property  was  about  correct, 
$4,922.00. 

Q.  Is  that  the  substance  of  your  conversation 
on  November  6th'? 

A.  No,  we  talked  about  others.  I  told  Mr.  Baum- 
gardner that  I  found  a  savings  bank  account  in  the 
Bank  of  America,  No.  3859  and  Mr.  Baumgardner 
remarked  that  it  was  a  good  thing  that  the  Los 
Angeles  Grand  Jury  did  not  find  out  about  that  ac- 
count, since  he  failed  to  tell  them  about  it  and  they 
would  probably  have  accused  him  of  perjury  even 
although  the  amount  was  only  $55.00. 

They  mentioned  that  they  had  War  Bonds  in  the 
safe  deposit  box.  Then  I  told  Mr.  and  Mrs.  Baum- 
gardner that  I  had  planned  to  type  up  the  schedule 
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of  assets   and   liabilities   and   living  expenses   and 

present  them  to  them  for  their  signature. 

Mrs.  Baumgardner  objected  ])eeause  she  said 
that  she  [130]  wasn't  familiar  with  all  the  details. 
I  told  her  the  signing  of  the  statements  would  only 
indicate  that  at  the  time  the  statements  were  correct 
to  the  best  of  her  knowledge  and  belief  and  that  it 
did  not  preclude  subsequent  corrections. 

Mr.  Baumgardner  agreed  and  said  that  he  would 
sign  that  if  his  attorney  apjjroved,  and  he  further 
explained  that  he  had  discussed  the  matter  with 
his  attorney  and  his  attorney  advised  him  not  to 
sign  any  statements  until  he  had  an  opportunity  to 
leview  them. 

Mr.  and  Mrs.  Baumgardner  were  asked  in- 
dividually if  there  were  any  additional  assets  of 
liabilities  and  their  answer  was  ^^no.''  I  explained 
to  him  that  these  statements  would  only  serve  as  a 
basis  for  whatever  actions  followed  relative  to  their 
tax  liability.  I  pointed  out  to  them  that  neither  Mr. 
or  Mrs.  Baumgardner  was  required  to  sign  any 
statement.  In  fact,  they  did  not  even  have  to  dis- 
cuss anything  with  the  Government  and  that  they 
could  refuse  to  talk  with  us. 

Mr.  Baumgardner  stated  that  the  returns  might 
have  some  inaccuracies  when  I  told  him  that  the 
interest  income  was  omitted,  but  he  said  that  he  did 
not  intend  to  defraud  the  Government  and  that  he 
was  mlling  to  pay  whatever  additional  tax  was  de- 
termined to  be  due. 
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Mr.  Baumgardner  then  asked  if  he  would  re- 
ceive a  clearance  from  the  Internal  Revenue  service 
after  this  investigation  [131]  was  over.  I  told  him 
the  investigation  was  not  the  routine  investigation 
and  for  that  reason  the  period  ending  12-31-51, 
was  being  examined,  so  that  the  Government  wovild 
not,  within  a  short  time,  have  to  conduct  another 
investigation. 

Mr.  Baumgarden  said  that  he  was  tired  of  being 
investigated  as  a  result  of  information  supplied  by 
his  political  opponents.  Permission  was  granted  to 
inventory  their  safe  deposit  box  and  Mrs.  Baum- 
gardner, Mr.  Turner  and  I  went  to  the  Bank  of 
America  where  we  inventoried  the  safe  deposit 
box. 

Q.     What  did  you  find  there,  Mr.  Vitello  ? 

A.     Principally  about  $1,000.00  in  War  Bonds. 

Q.  I  am  a  little  concerned,  you  might  leave  a 
wrong  impression  with  reference  to  the  Grand  Jury 
matter.  Mr.  Baumgardner,  to  your  knowledge,  was 
never  indicted  by  any  County  Grand  Jury,  was  he  ? 

A.     No. 

Q.  Do  you  recall  having  another  conversation 
with  these  taxpayers  after  November  6,  1952? 

A.     Yes,  on  January  2,  1953. 

Q.     And  what  transpired  at  this  time? 

A.  I  talked  to  Mrs.  Baumgardner  and  I  had 
previously  borrowed  a  1951  income  tax  return,  her 
retained  copy,  and  I  went  up  for  the  purpose  of 
returning  it  so  that  they  could  get  ready  to  pre- 
pare their  1952  return. 
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Q.  You  t<nlked  only  with  Mrs.  Baumgardner 
then?  [132] 

A.     Only  ^Yith  Mrs.  Baumgardner. 

Q.     Mr.  Baumgardner  wasn't  there? 

A.  Mr.  Baumgardner  wasn't  there.  And  this  was 
in  the  church.  I  told  Mrs.  Baumgardner  that  George 
Bouchard,  attorney,  and  Mr.  Baumgardner  wanted 
me  to  send  him  a  copy  of  the  financial  statement 
so  that  he  and  Mr.  Baumgardner  could  discuss  the 
statements.  However,  I  told  Mrs.  Baumgardner  that 
I  felt  these  statements  were  results  of  my  work  and 
without  the  signatures  of  Mr,  and  Mrs.  Baum- 
gai'dner,  I  did  not  think  it  would  be  fair  for  me  to 
turn  over  the  results  of  my  work  to  their  attorney, 
at  least  without  me  being  present. 

^h\  Bouchard  refused  to  discuss  the  items  on 
the  financial  statement  with  Mr.  Baumgardner  in 
my  presence. 

Q.     Is  that  all  that  transpired  there? 

A.  No,  I  also  told  Mrs.  Baumgardner  that  prior 
to  the  time  that  Mr.  Bouchard  came  into  the  pic- 
ture, I  felt  free  to  discuss  any  matter  which  came  up 
with  Mr.  Baumgardner  or  with  her,  but  now  I  felt 
that  Mr.  Bouchard  had  all  the  arrangements  and  I 
told  her  I  would  have  to  get  any  information  from 
the  sources  that  were  available  to  me. 

^Irs.  Baumgardner  said  that  she  was  hesitant  to 
sign  the  financial  statements  herself  because  many 
of  the  transactions  she  heard  of  for  the  first  time 
when  we  discussed  the  items  at  the  Hawthorne 
police  station  with  her  and  her  husband.  [133] 


174  Milford  R.  Baiimgardner,  et  ux,,  vs. 

(Testimony  of  Charles  Vitello.) 

She  also  said  particularly  the  cash  explanation  of 
$18,000.00,  that  Mr.  Baumgardner  made.  She  said 
she  never  knew  of  it  before,  that  she  never  saw  the 
money.  In  fact,  she  doesn't  believe  her  husband 
was  telling  the  truth  about  the  cash. 

To  her  knowledge,  the  largest  amount  of  cash 
that  she  knew  of  at  one  time  was  about  $1,000.00 
but  never  any  amount  as  large  as  $18,000.00.  I 
pointed  out  a  few  differences  in  figures  with  rela- 
tion to  the  cost  of  391  Cedar  being  $4,922.00  instead 
of  the  amount  they  listed  of  $3,750.00  in  the  tax 
return  and  the  cost  of  443  East  129th  Street  being 
the  correct  figure  of  $3,750.00  instead  of  $6,500.00  on 
their  1951  return. 

I  also  suggested  that  they  include  all  their  Trust 
Deed  interest  on  their  1952  return.  Mrs.  Baum- 
gardner stated  that  her  husband  did  considerable 
gambling,  but  she  did  not  know  all  the  details.  That 
was  the  substance  of  that  conversation. 

Q.  After  January  2,  1953,  did  you  have  occasion 
to  see  either  of  the  Petitioners  again? 

A.  Yes,  in  the  latter  part  of  January,  1953,  I 
had  occasion  to  talk  with  Mr.  Baumgardner  in  the 
City  Hall.  However,  we  did  not  discuss  business' 
or  anything  relating  to  his  tax  liability.  I 

Q.  And  after  that  did  you  see  either  of  the' 
Petitioners  [134]  again? 

A.  Yes,  on  February  26,  1953.  Internal  Revenue 
agent  William  Kinsella  served  Mr.  Baumgardner 
with  a  letter  relative  to  the  requirement  of  the 
keeping  of  records  at  the  Hawthorne  police  station. 
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Q.  What  was  the  substance  of  that  conversa- 
tion, Mr.  Vitello? 

A.  Mr.  Kinsella  served  Mr.  Baumgardner  with  a 
letter  relative  to  the  requirement  of  keeping  rec- 
ords. Mr.  Baiungardner  said  that  his  attorney, 
George  Bouchard,  did  not  want  him  to  sign  waiver 
forms  872  for  the  year  1949.  I  told  him  since  the 
matter  was  only  a  civil  problem  that  I  would  leave 
the  waivers  with  him  and  leave  a  return  envelope 
so  that  if  he  and  Mrs.  Baumgardner  should  decide 
to  sign  the  documents,  he  could  forward  them  to  the 
Government. 

T  told  ^Ir.  Baumgardner  that  this  was  my  first  ex- 
perience where  an  attorney  refused  to  sign  a  waiver 
relating  to  a  civil  matter  and  that  the  Government 
would  be  obliged  to  take  what  necessary  action  they 
would  have  to  if  they  did  not  get  the  forms  in,  in 
time. 

We  showed  Mr.  Baumgardner  the  information 
that  we  had  with  relation  to  the  cost  of  the  prop- 
erty at  391  Cedar  Avenue  in  Hawthorne.  Mr.  Mann 
gave  us  information  about  the  $3,000.00  loan  that 
Mr.  Baumgardner  made  to  him  in  1947  and  that 
repayments  of  $100.85  on  a  monthly  basis  were 
made  by  Mr.  [135]  Mann  to  Mr.  Baumgardner  and 
that  the  outstanding  balance  of  the  loan  of  $1,- 
399.46  was  applied  to  the  purchase  of  a  house  and 
that  the  correct  cost  of  the  house  should  have  been 
$4,922.00  instead  of  $6,500.00  on  their  return. 

Mr.  Baumgardner  said  he  purchased  a  1940  Olds- 
molnle  in  1940  for  $1,240.00  and  that  it  was  wrecked 
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in  1946  and  that  he  purchased  a  1946  Oldsmobile 

thereafter. 

I  asked  Mr.  Baumgardner  if  he  had  any  interest 
in  the  Cockatoo,  which  was  owned  by  Andrew 
Lococo 

The  Court:     Interest  in  what,   Mr.  Vitello? 

The  Witness:  In  the  Cockatoo  Cafe  owned  by 
Andrew  Lococo  and  Mr.  Baumgardner  said  that 
he  had  no  interest  in  the  business  or  in  any  other 
property  not  already  discussed.  We  advised — I 
told  Mr.  Baumgardner  that  our  information  showed 
that  he  had  an  interest  in  the  Embassy  Club,  a 
poker  club  in  Gardena,  California,  and  we  suggested 
to  him  that  he  report  the  income  from  that  club 
properly  on  his  1952  return  and  that  he  should  also 
report  the  interest  dividend,  rental  and  other  income 
on  his  1952  tax  return. 

He  said  that  he  would  and  if  necessary,  he  would 
ask  for  an  extension  of  time  for  filing  to  be  sure 
that  the  1952  return  was  filed  properly. 

Then  we  talked  about  the  Beacon  Cafe  and  Mr. 
Baumgardner  said  that  any  money  which  was  put 
into  the  Beacon  Cafe  was  money  which  belonged  to 
Jim  Bruno,  who  died  in  1950.  [136]  He  was  a 
friend  of  Andy  Lococo  and  came  from  the  same, 
town  that  Mr.  Lococo  came  from,  namely,  Milwau- 
kee, Wisconsin. 

Mr.  Baumgardner  said  that  Mr.  Bruno  was 
separated  from  his  wife,  v/ho  was  still  living  in 
Mihvaukee  and  that  he  was  now  livinp;  wit]]  a  airl 
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by   the   name   of   Ruth — he   didnH   know   her   last 

name. 

Mr.  Baumgardner  said  Mr.  Bruno  had  T.B.  Mr. 
Baumgardner  said  he  did  not  lose  one  penny  in  the 
Beacon  Cafe  nor  did  he  receive  as  much  as  one 
penny  from  the  Beacon  Cafe  at  any  time.  He 
handled  the  money  for  Mr.  Bruno  and  that  it  was 
all  Mr.  Bruno's  money  and  that  none  was  his. 

He  said  that  Clyde  Walker  did  not  know  of  Mr. 
Bruno's  interest.  He  said  he  led  Mr.  Walker  to  be- 
lieve that  he  was  the  interested  party  because  he 
did  not  trust  Mr.  Walker. 

Mr.  Baumgardner  said  he  had  rotary  dues  of 
$8.00  a  month  and  dues  for  the  Eagles  of  $14.00  a 
year.  Mr.  Baumgardner  said  that  bookmakers  were 
arrested  at  the  Beacon  Cafe  when  Andy  Lococo 
Avas  operating  the  place,  but  that  he  could  not  re- 
member the  last  name.  He  said  the  Los  Angeles 
County  Sheriff's  office  made  the  arrest  because  he 
was  too  well  known.  However,  he  co-operated  with 
the  Sheriff's  office. 

Mr.  Baumgardner  said  his  clothes  wTre  given  to 
him  by  friends  and  acquaintances.  Mr.  Baum- 
gardner said  he  could  come  to  our  office  any  morning 
except  Tuesday,  subject  to  his  [137]  attorney's  ap- 
proval. That  was  the  substance  of  that  conversa- 
tion. 

Q.  Mr.  Vitello,  did  you  conduct  an  investigation 
into  the — to  determine  the  cash  on  hand  that  Mr. 
Baumgardner  had  at  any  time? 

A.     Yes.    First   of   all    T   went   to   the   Bank   of 
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America  and  I  transcribed  all  of  Mr.  Baumgardner's 
accounts  that  I  could  find.  This  was  the  Bank  of 
America  in  Hawthorne  and  I  made  a  partial  tran- 
script of  the  early  years  but  I  made  a  more  com- 
plete transcript  of  the  more  current  years. 

Mr.  Sullivan:  AYill  you  mark  this  as  Respond- 
ent's Exhibit  next  in  order  for  identification? 

The  Clerk:     NN  for  identification. 

(The  document  above  referred  to  was  marked 
Respondent's  Exhibit  NN  for  identification.) 

Q.  (By  Mr.  Sullivan)  :  I  show  you  Respond- 
ent's Exhibit  NN  for  identification  and  ask  you  if 
that  is  the  document  which  you  have  just  re- 
ferred to?  A.     Yes,  sir,  it  is. 

Q.  Is  that  a  true  transcript  of  the  bank's  rec- 
ords, Mr.  Vitello? 

A.  It  is  a  partial  transcript  of  the  bank's  rec- 
ords. It  isn't  complete  in  that  I  did  not  list  all  the 
details.  For  [138]  example,  for  some  check  items 
I  put  down  twelve  checks  at  less  than  $100.00.  The 
deposits  are  complete  and  the  balances  are  correct. 
It  is  just  the  check  items  where  I  have  ten  checks 
of  less  than  $100.00  for  a  month. 

Q.     In  those  cases  you  did  not  list  each  check? 

A.     That  is  right. 

Mr.  Sullivan :  At  this  time,  your  Honor,  I  would 
like  to  offer  Respondent's  Exhibits  MM  and  NN  for 
identification  into  evidence. 

Mr.  Bouchard:  Well,  your  Honor  wonders  why 
I  don't  object  but  it  was  part  of  the  stipulation 
that  I  agreed  to  counsel's  statement  that  the  bank 
records  for  this  period  had  been  destroyed.  I  how- 
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ever  would  stipulate  that  they  had  been  destroyed 
but  I  object  to  it  on  the  ground,  of  the  witness^ 
testimony  that  it  is  only  a  partial  and  not  a  com- 
plete record. 

The  Court:  But  I  suppose  the  important  parts 
of  it  are  the  totals  which  are  included? 

The  Witness:     Yes. 

Mr.  Bouchard:  I  suppose  the  important  part  of 
it,  from  the  Government's  point  of  view  is,  but  I 
don't  know  what  else  was  in  the  record  which  would 
have  been  of  value  to  the  Petitioner,  as  it  is  a 
partial  record. 

The  Court:  Your  objection  is  overruled.  It  will 
be  admitted.  [139] 

(The  document  heretofore  marked  Respond- 
ent's Exhibits  MM  and  NIST,  respectively,  were 
received  in  evidence.) 

The  "Witness :  In  addition  to  making  a  transcript 
of  the  taxpayers'  yearly  bank  account,  I  examined 
all  of  the  loan  records  in  the  Bank  of  America 
relating  to  the  taxpayers  and  I  made  a  transcript 
and  obtained  photostats  of  the  loans  and  how  they 
w^ere  paid. 

T  made  a  transcript  of  the  mortgages  on  the 
Trust  Deeds  and  the  payments  that  were  made  by 
the  taxpayer. 

Q.  (By  Mr.  Sullivan) :  Where  did  you  make 
this? 

A.  At  the  Bank  of  America  and  there  was  one 
entry.   Syndicate  Mortgage  Company'   on   Wilshive 
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Boulevard,  Los  Angeles.  Outside  of  that,  except 
for  the  discussions  with  Mr.  and  Mrs.  Baumgardner 
about  cash  on  hand,  that  was  the  major  portion  of 
what  I  did  to  establish  the  cash  on  hand. 

I  examined  Mr.  Baumgardner's  earlier  tax  filing 
records  to  see  what  tax  returns  he  filed  for  the 
period  of  1930  through  1951.  I  cannot  think  of  any- 
thing else  that  might  relate  to  that  question. 

Q.  In  the  course  of  your  investigation,  Mr. 
Vitello,  did  you  investigate  the  leads  that  were  given 
to  you  by  Mr.  Baumgardner  as  to  the  ownership  of 
the  Beacon  Cafe"? 

A.  Yes,  I  did.  I  examined  all  the  escrows, 
Majoreirs  [140]  escrow  and  the  escrows  at  the 
Bank  of  America  and  I  read  through  each  document 
which  was  in  the  file  to  find  out  if  I  could  find 
any  reference  to  James  Bruno.  I  could  find  no  ref- 
erence to  James  Bruno  in  the  escrow  by  Majorell. 
I  could  find  no  reference  to  James  Bruno  in  the 
two  escrows  at  the  Bank  of  America. 

I  examined  the  liquor  licenses  and  I  could  find 
no  reference  to  James  Bruno,  in  any  of  the  liquor 
licenses. 

I  examined  the  property  files  of  the  Los  Angeles 
County,  California,  and  the  files  of  the  undertakers 
who  buried  Mr.  Bruno.  I  examined  the  income  tax 
return  files  in  the  Commissioner's  office  for  Mr. 
Bruno  and  I  could  find  no  connection  between  Mr. 
Bruno  and  the  Beacon  Cafe. 

Q.     In    the    course    of    your    investigation,    Mr. 
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Vitello,  did  yon  investigate  any  other  leads  that  the 
taxpayer  might  have  given  you  as  to  cash  on  hand 
or  ])eginning  net  worth"? 

A.  Yes,  sir,  I  went  to  the  City  Hall  for  the  City 
of  Hawthorne  and  I  examined  the  payroll  records 
relating  to  Mr.  Baumgardner  and  picked  out  those 
items  that  related  to  Mr.  Baumgardner,  both  as  to 
his  wages  and  as  to  expenses  from  1925  to  1951,  in- 
clusive. 

I  also  examined  all  of  the  bond  records  that  the 
City  of  Hawthorne  had,  looking  for  the  taxpayers' 
names  or  names  of  their  children  and  I  could  find 
none. 

I  examined  the  sale  of  lots  which  had  a  tax 
lien  [141]  against  them,  for  the  taxpayer's  name 
and  I  could  find  no  sale  of  lots  in  the  names  of  the 
taxpayers  or  their   children. 

T  examined  the  Grantor  indices  for  the  Los  An- 
geles County.  I  examined  the  grantee  indices.  I  ex- 
amined all  the  deeds  that  were  recorded  for  the 
years  1935  through  1951,  inclusive. 

I  examined  all  the  Trust  Deeds.  I  examined  the 
transcript  of  a  civil  file  involving  Mr.  Baum- 
gardner. I  examined  the  prior  income  tax  returns. 
I  (examined  all  the  bank  records  of  the  Bank  of 
America  in  Hawthorne  for  Mr.  and  Mrs.  Baum- 
gardner including  loan  file,  credit  files,  escrows, 
ledger  sheets,  their  savings  and  commercial  accounts, 
all  deposit  tickets. 

Q.  Did  you  find  anything  that  isn't  reflected 
on  Exhibit  1-A  in  evidence  in  this  case? 
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A.     No,  everything  I  could  find  is  shown  there. 

Q.  Did  you  find  any  evidence  that  Mr.  Baum- 
gardner  dealt  in  large  cash  figures  '^  A.     No. 

Mr.  Sullivan:  That  is  all,  Mr.  Vitello,  thank 
you. 

Mr.  Bouchard:     Can  we  take  a  recess? 

The  Court:     Well,  it  is  all  right  with  me. 

(Short  recess  taken.) 

The  Clerk :  The  Court  is  in  session,  [142]  gentle 
men. 

Cross-Examination 


I 


By  Mr.  Bouchard: 

Q.  Mr.  Vitello,  you  are  a  special  agent  of  the 
Bureau  of  Internal  Revenue,  are  you? 

A.    Yes. 

Q.     What  are  your  duties  as  such? 

A.  To  make  tax  investigations,  accumulate  evi- 
dence to  support  civil  fraud,  criminal  fraud,  write 
reports. 

Q.  Isn't  one  of  your  duties  also  to  determine 
when  a  case  is  assigned  to  you  for  such  an  investiga- 
tion that  the  facts  justify  that  there  should  be  a 
recommendation  of  no  fraud  or  no  criminal  fraud? 

A.     Yes,  sir.  | 

Q.     Is  that  part  of  your  job?  A.     Yes. 

Q.  You  have  nothing  to  do  with  the  determining 
of  the  income  tax  liabilities  of  a  taxpayer  that  you 
are  investigating,  do  you  ?  A.     Yes,  I  do. 

Q.  Is  it  part  of  your  duty  as  a  special  agent  to 
determine  the  propriety  of  deductions,  for  example  ? 
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A.  We  usually  have  an  Internal  Revenue  agent 
with  us. 

Q.  It  is  the  duty  of  the  Revenue  Agent  to  de- 
'termine  the  tax  liability,  isn't  it? 

A.     Generally,  that  is  right.  [143] 

Q.  If  items  of  income  or  items  of  deductions 
are  involved  which  your  investigation  leads  you  to 
believe  has  resulted  in  the  fraud,  or  wilful  evasion 
of  tax,  that  is  where  your  duties  really  begin? 

A.     That  is  right. 

Q.  It  is  the  Revenue  Agent  who  determines  the 
civil  liability  of  what  the  tax  should  be ;  that  is  true, 
is  it  not?  A.     That  is  true. 

Q.  Now,  when  did  you  start — first,  you  have  been 
testifying  to  some  memoranda  that  is  before  you  ? 

A.     Yes,  sir. 

Q.     May  I  see  your  memorandum? 

A.     All  of  them? 

Q.     Yes,  I  want  them  all.  A.     All  right. 

Q.  Are  the  documents  which  you  have  handed  me 
the  documents  that  you  have  used  in  testifying? 

A.     That  is  right,  sir. 

Q.     And  when  were  they  prepared? 

A.     At  the  time  of  the  interview. 

Q.  When  did  you  start  your  investigation  of  this 
case,  Mr.  Vitello? 

A.  It  was  assigned  to  me  in  April  of  1952.  How- 
ever, I  did  not  contact  Mr.  Baumgardner  until 
August  of  1952.  I  had  [144]  some  preliminary  field 
work  prior  to  contacting  Mr.  Baumgardner. 
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Q.     What  did  that  field  work   consist   of  you 
doing? 

A.  I  checked  the  public  records,  the  grantee  and' 
grantor  lists,  checked  back  against  escrow  records, 
loan  records,  cashier's  checks. 

Q.     Anything  else? 

A.     And  talked  to  a  number  of  people. 

Q.     Who  did  you  talk  to? 

A.  The  buyers  and  sellers  of  property,  people 
who  had  Trust  Deeds,  how  they  were  paid,  officials 
at  the  Bank  of  America  at  Hawthorne.  I  think  that 
covers  about  most  of  them. 

Q.  So  at  the  time  you  first  contacted  the  Baum- 
gardners  you  had  made  a  pretty  thorough  investiga- 
tion of  matters  that  were  of  public  record,  is  that  so  ? 

A.     Yes,  sir. 

Q.  And  had  you  seen  their  transactions  at  the 
bank?  A.     Yes,  sir. 

Q.     How  long  a  time  did  it  take  you  to  do  that? 

A.  I  don't  know,  three,  four  or  five  days,  I 
don't  know. 

Q.  Did  you  check  the  Probate  files  of  Los  An- 
gles, Mr.  Vitello? 

A.  Yes,  sir,  I  did  for  the  years  1935  to  [145] 
1951. 

Q.     For  what  purpose? 

A.  To  determine  if  the  Baumgardners  had  in- 
herited any  money  and  to  determine  if  Bruno  left 
any  estate. 

Q.     Now,  with  respect  to  Mr.  Baumgardner,  in 
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determining    how    he    might    have    inherited    any 

money,  how  did  you  do  that,  Mr.  Vitello  ? 

A.  I  went  over  the  probate  files  on  the  third 
floor  of  the  Hall  of  Records  and  I  looked  up  all  the 
estates  in  the  name  of  Baumgardner.  I  looked  for 
that  name  but  I  could  find  none. 

Q.  So,  as  far  as  the  probate  file  showed,  Mr. 
Baumgardner  did  not  receive  anything  from  any- 
body by  the  name  of  Baumgardner,  is  that  right? 

A.  That  is  right.  He  also  told  me  he  did  not 
receive  any  inheritance. 

Q.  I  am  talking  about  the  investigation  that 
you  made  of  the  public  records.  A.     Oh. 

Q.  Did  you  try  to  make  a  search  in  the  probate 
office  for  beneficiaries  by  the  name  of  Baum- 
gardner "? 

A.  What  is  that  probate  index  book  that  you 
look  through?  If  it  is  that,  then  I  did.  If  it  isn't, 
then  I  did  not. 

Q.  I  was  going  to  ask  you  how^  you  did  it.  That 
w^as  for  my  personal  information.  I  just  wondered 
how  you  located  [146]  beneficiaries  in  the  probate 
office. 

A.  You  would  have  to  get  it  from  some  place, 
of  course. 

Q.  Now,  you  first  contacted  the  Baumgardners — 
when  did  you  say?  A.     August  of  1952. 

Q.  Now,  are  these  documents  which  you  have 
handed  me,  Mr.  Vitello,  all  of  the  documents  that 
you  have  had  before  you  while  you  were  testify im^ 
on  dirc^ct  examination? 
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A.  Well,  I  have  these  other  files  but  I  didn't 
refer  to  them. 

Q.     Yon  did  not  refer  to  them  ? 

A.     No,  sir.  They  refer  to  a  list  of  exhibits. 

Q.  Where  did  you  first  contact  Mr.  Baumgard- 
ner?  A.     At  the  Hawthorne  police  station. 

Q.  And  what  did  you  say  to  him  and  what  did 
he  say  to  you? 

A.  I  showed  him  my  credentials  and  identified 
myself  and  told  him  that  I  had  his  tax  returns  as- 
signed to  me  for  examination. 

Q.  And  did  you  tell  him  what  your  duties  as  a 
special  agent  were"?  A.     No,  sir. 

Q.     Why  did  you  emphasize  the  ^^No,  sir"? 

A.     For  no  particular  reason.  [147] 

Q.     Pardon? 

A.     Just,  no,  sir,  with  no  accent. 

Q.  Were  3^011  afraid  to  tell  him  what  your 
particular  duty  was  in  connection  mth  the  matter? 

A.     No. 

Q.  Why  didn't  you  tell  him  what  your  duties 
were,  Mr.  Vitello? 

A.  Mr.  Baumgardner  is  a  police  officer.  He  said 
that  he  had  had  occasion  to  talk  wdth  Internal 
Revenue  employees  before  and  I  was  under  the 
impression  that  he  knew  what  a  special  agent's 
.job  Avas. 

Q.  Well,  when  you  investigate  a  taxpayer  when 
he  isn't  a  police  officer  and  doesn't  have  any  prior 
experience,  do  you  tell  him  what  your  duties  are? 
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A.  Not  until  I  am  convinced  that  the  taxpayer 
is  guilty  of  tax  evasion. 

Q.  Didn't  you,  at  your  first  meeting  with  Mr. 
Baumgardner,  tell  him  you  were  just  making  a 
routine  audit  of  his  returns  ?  A.     No,  sir. 

Q.  Did  you,  at  that  meeting,  discuss  with  Mr. 
Baumgardner  some  of  the  matters  you  had  learned 
about  in  your  investigation  prior  to  seeing  him? 

A.     No,  sir,  I  did  not. 

Q.  You  did  not  tell  him  that  you  had  talked  to 
the  [148]  officials  of  the  bank  and  that  you  had 
seen  the  transcript  of  his  records?  A.     No,  sir. 

Q.  You  did  not  tell  him  that  you  had  examined 
the  public  files  of  the  Los  Angeles  County? 

A.     No,  sir. 

Q.     Or  anything  of  that  sort?  A.     No,  sir. 

Q.     What  did  you  ask  about? 

A.  I  wanted  his  explanation  as  to  who  prepared 
his  tax  returns  and  what  information  he  gave  the 
accoimtant.  I  wanted  to  find  out  his  explanation  as 
to  why  he  did  not  keep  records. 

Do  you  want  me  to  repeat  the  subject  we  have 
just  talked  about? 

Q.    Yes. 

A.  That  is  going  to  be  rather  difficult  \vithout  the 
notes. 

Q.  Well,  I  have  got  the  notes.  Now,  you  go 
ahead,  Mr.  Vitello. 

A.  I  showed  him  the  returns  that  I  had  in  my 
possession  and  I  asked  him  to  identify  his  signature 
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on  the  returns  and  he  acknowledged  that  they  were 

the  returns  for  himself  and  his  wife. 

Q.     Right  there,  let  me  interrupt  you.  [149] 

A.     Yes,   sir. 

Q.  You  had  with  you,  as  I  understood  your  testi- 
mony, the  original  returns  for  1946,  1947,  1948,  1949 
and  1950;  is  that  right  1  A.     Yes. 

Q.  Your  assignment  was  to  investigate  these  re- 
turns for  the  period  1942  to  1951 ;  is  that  right  '^ 

A.     I  don't  recall  what  my  first  assignment  was. 

Q.     Well,  were  those  prior  years  1942  to  1946 

A.     Subsequently  they  were. 

Q.     They  were  subsequently  assigned  to  you? 

A.    Yes. 

Q.  Did  you  ask  Mr.  Baumgardner — strike  that 
out.  There  has  been  offered  in  evidence  by  stipula- 
tion, copies  of  the  returns  that  you  got  from  Mr. 
Baumgardner  for  the  years  1942  and  1944,  is  that 
correct?  A.     And  1951. 

Q.     And  1951?  A.     Yes,  that  is  right. 

Q.     Why  did  you  ask  for  copies  of  his  returns? 

A.  Because  the  Government  had  destroyed  the 
early  returns. 

Q.     You  did  not  have  the  originals? 

A.     That  is  right. 

Q.  Why  did  you  ask  for  the  copy  of  his  1951 
return,  Mr.  [150]  Vitello? 

A.  I  wanted  to  see  what  kind  of  income  he  had 
reported. 

Q.  Didn't  you  have  the  original  return  of  the 
Government?  A.     No,  sir. 
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Q.     You  did  not  have  it^  A.     No,  sir. 

Q.     It  had  been  filed,  hadn't  it? 

A.  Yes,  sir,  the  records  show  that  they  were 
filed  at  the  time. 

Q.  Now,  Mr.  Baumgardner  willingly  gave  you 
his  retained  copy  of  the  1942  and  1944  returns? 

A.     Mrs.  Baumgardner,  yes. 

Q.     You  first  saw  him  at  the  police  station? 

A.     Yes. 

Q.  You  asked  him  for  quite  a  few  records,  did 
you  not  ? 

A.     Yes,  all  records  that  he  might  have. 

Q.     And  he  willingly  gave  them  to  you? 

A.     Yes. 

Q.  And  he  told  you  that  they  were  at  the  house 
and  if  you  went  down,  Mrs.  Baumgardner  would 
give  them  to  you,  is  that  right  ?  A.     Yes. 

Q.  And  among  the  other  records — strike  that 
out.  8o  Mrs.  Baumgardner  gave  you  everything 
she  had,  did  she,  Mr.  [151]  Vitello? 

A.     I  presume  she  did. 

Q.  And  very  willingly  she  gave  them  to  you, 
did  she  not?  A.     That  was  my  impression. 

Q.  Now,  did  you  examine  the  safety  deposit 
box  of  the  Baumgardners  ? 

A.     Yes,  sir,  we  did. 

Q.     Who  do  you  mean  by  ^'we"? 

A.  vSpecial  agent  Clarence  Turner  was  with  me 
at  the  time. 

Q.     How  did  you  get  into  the  box? 

A.     After  we  finished  talking  to  Mr.  Baumgard- 
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ner  and  Mrs  Baumgardner  in  November,  1952,  I 
asked  Mr.  Baumgardner  for  permission  to  inven- 
tory the  safe  deposit  box  and  he  said,  ''Sure,  go 
right  ahead." 

Q.     He  permitted  you  to  do  that? 

A.     Yes,  so  Mrs.  Baumgardner,  Mr.  Turner  an 
myself  went  to  the  box. 

Q.  Was  that  on  the  occasion  when  you  and  Mr. 
Turner  saw  Mr.  Baumgardner  at  the  police  station? 

A.     Yes,  sir. 

Q.  I  think  you  testified  that — was  that  on  the- 
that  was  the  meeting  of  November  6,  1952,  whe 
you  and  Mr.  Turner  saw  the  Baumgardners  in  Haw 
thorne,  is  that  right?  [152] 

A.     That  is  right. 

Q.  And  that  is  the  time  that  you  asked  for  per- 
mission to  examine  their  safe  deposit  box? 

A.     Yes. 

Q.     And  they  willingly  gave  it  to  you? 

A.     Yes. 

Q.  And  that  is  the  same  occasion  on  which  you 
testified  that  you  told  Mr.  Baumgardner  that  it  was 
no  longer  a  routine  investigation? 

A.     That  is  right. 

Q.  Now,  at  the  conclusion  of  your  investigation, 
Mr.  Vitello,  did  you  recommend  criminal  prosecu- 
tion? A.     Yes,  I  did. 

Q.  And  as  a  result  of  your  recommendation,  Mr. 
Baumgardner  was  indicted  at  the  United  States 
District  Court  for  the  Southern  District  of  Cali- 
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fornia,  being  charged  with  filing  false  and  fraudu- 
lent tax  returns  for  the  years  1947  to  1951,  was  he 
not?  A.     Yes,  sir. 

A.     Yes,  sir. 

Q.  And  about  June  or  July  of  1954,  that  case 
was  ])rought  to  trial  before  a  Jury,  was  it  not? 

A.     Yes,  sir. 

Q.     And  you  testified  in  that  case,  did  you  not? 

A.     Yes,  sir. 

Q.  And  the  witnesses  produced  here  yesterday — 
Mr.  Adams  [153]  testified,  did  he  not? 

A.     Yes,  sir. 

Q.  And  the  Phyllis  Miller  that  he  referred  to 
yesterday  also  testified,  did  she  not? 

A.     Yes,  sir. 

Q.  Have  you  seen  any  transcript  of  the  testi- 
mony which  you  gave  in  the  criminal  trial  ? 

A.     I  believe  I  read  it  in  a  cursory  manner  once. 

Q.     Did  you  do  it  recently  in  connection  with 
^  your  preparation  to  testif.y  here? 
k     A.     No,    T    would    not    say    that.    I    don't    recall 
whether  I  did  it  in  June  or  more  recently.  I  can- 
not specifically  say. 

Q.  T)o  you  recall  that  you  were  asked  this  (lues- 
tion: 

''Q.  Would  you  please  relate  to  us  the  substance 
of  the  conversations  in  that  August  11,  1952,  con- 
ference ? 

''A.  I  have  some  pencil  notes  that  I  made  at  the 
time.  Occasionally  I  am  going  to  have  to  refer  to 
them.  At  that  time  I  told  Mr.  Baumgardner  that  T 
had  been  assigned  his  income  tax  returns  for  in- 
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vestigation  and  I  asked  Mm  for  his  books  and  rec 
ords.  He  said  he  had  none.  He  said  he  never  kept 
any  for  himself.  However,  his  wife  had  a  [154] 
business  called  Milady's  Style  Shop  and  Irene 
Strewn  kept  the  books  and  records  for  that  enter 
prise.  He  said  that  his  accountant  was  R 
Ludolph  who  lived  close  by  to  the  police  station.  He 
submitted — Mr.  Baumgardner  submitted  figures  to 
him  each  year  for  the  preparation  of  his  income  tax 
return.  I  asked  him  if  he  had  any  record  of  his 
commission  income.  He  said  no,  he  had  no  recor 
of  his  commission  income. 

^^I  asked  him  what  was  the  source  of  it.  He  said 
they  were  private  investigations." 

Do  you  remember  that?  A.     Yes. 

Q.  Now,  you  testified  that  on  January  2,  1953,' 
you  talked  to  Mrs.  Baumgardner  and  at  that  time 
you  presented  to  her  the  financial  statements  that 
you  had  prepared,  is  that  correct  ?  A.     No,  no. 

Q.     What  is  correct? 

A.  I  returned  to  her  at  that  time  the  1951  copy 
that  they  permitted  me  to  use.  That  was  all  I  re- 
turned at  that  time. 

Q.  Well,  was  there  any  conversation  with  Mrs. 
Baumgardner  at  that  time  about  any  subject  relat- 
ing to  this  case?  [155]  A.     Yes,  sir. 

Q.     What  was  that  conversation? 

A.  I  told  her  that  I  was  anxious  to  get  their 
si,^natures  on  the  financial  statements  and  Mrs. 
Baumgardner  said  that  she  hesitated  to  do  so  be- 
cause many  of  the  net  worth — she  never  heard  of  it 
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before.  It  was  the  first  time  she  had  ever  heard  of 
them  when  we  discussed  them  several  months  be- 
fore. I  told  her  that  prior  to  the  time  that  Mr. 
Bouchard  had  been  engaged  in  the  case,  I  felt  free  to 
talk  to  Mr.  and  Mrs.  Baumgardner  freely  and  that 
su])sequently,  I  would  have  to  get  whatever  infor- 
mation I  had  to  get  from  the  sources  that  were 
available  to  me. 

Q.     What  else  was  said? 

A.  I  asked  Mrs.  Baumgardner  what  she  knew 
about  Mr.  Baumgardner 's  cash  explanation  and  she 
said  that  she  did  not  think  her  husband  was  telling 
the  truth,  because  she  never  saw^  any  large  amounts 
of  cash,  certainly  never  as  much  as  $18,000.00, 
maybe  $1,000.00  but  not  such  a  large  amount  as 
$18,000.00. 

Q.  So  you  were  sure  that  Mrs.  Baumgardner 
told  you  on  that  occasion  that  her  husband  must 
have  been  lying?  A.     That  is  right. 

Q.     You  are  positive  of  this?  A.     Positive. 

Q.  And  that  was  after  you  had  told  both  Mr. 
and  Mrs.  [156]  Baumgardner  in  November  that 
this  was  no  longer  a  routine  investigation,  is  that 
correct?  A.     That  is  right. 

Q.  Now,  what  is  that  exhibit  that  you  showed 
Mrs.  Baumgardner? 

A.     The  financial  statement. 

Q.     What  is  that?  A.     MM  and  NN. 

Q.  I  show  you  Respondent's  Exhibit  MM  and  ask 
you  if  that  is  the  schedule  of  assets  and  lia])iliti(vs 
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which  you  showed  Mrs.  Baumgardner  on  this  oc- 
casion "I 

A.  I  did  not  show  her  these  schedules  in  Janu- 
ary of  1953.  The  only  time  she  saw  the  schedule  was 
on  November  6,  1952. 

Q.     She  never  saw  this  at  this  January  meeting? 

A.     No,  sir. 

Q.  Well,  you  said  in  this  January  meeting  in 
1953,  she  told  you  there  were  a  lot  of  things  on  the 
schedule  of  assets  and  liabilities  that  she  did  not 
know  anything  about,  is  that  what  she  said? 

A.     Yes. 

Q.  Did  she  disclaim  any  knowledge  of  a  savings 
account  in  the  Bank  of  America  ? 

A.  She  did  not  specify  any  particular  asset  of 
liability.  [157] 

Q.  So  you  did  not  go  over  these  separately  and 
she  just  said  she  never  heard  of  these  things,  is 
that  so  ? 

A.  No,  she  did  not  say  that.  She  said  some  of 
these  things  she  never  heard  about  before. 

Q.     Did  she  specify  what  things? 

A.     No,  she  did  not. 

Q.  Now,  Mr,  Vitello,  .you  said  something  about 
asking  the  Baumgardners  to  sign  a  statutory  waiver 
— who  did  you  ask? 

A.  I  know  I  asked  Mr.  Baumgardner  and  I  am 
trying  to  recall  at  what  conference  that  took  place. 
I  don't  remember  whether  it  was  the  November 
conference  or  the  February  conference.  It  must 
have  been  the  November  conference.  If  it  was  the 
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November  conference  then  Mrs.  Baumgardner  was 

there  also. 

Mr.  Sullivan:  Could  the  witness  refer  to  his 
notes  to  clear  up  his  mind  on  that  question  *? 

Mr.  Bouchard :     No,  no,  this  is  cross-examination. 

Q.  (By  Mr.  Bouchard)  ;  What  kind  of  a  waiver 
were  you  asking  them  to  sign'? 

A.     A  civil  tax  waiver. 

Q.     A  waiver  of  whaf? 

A.  To  extend  the  statute  limitation,  the  civil 
statute  limitations. 

Q.  Had  you,  at  that  time,  completed  your  re- 
port? [158]  A.    No. 

Q.     What  date  did  you  complete  your  report?  • 

A.     Some  time  in  April,  1953,  to  my  recollection. 

Q.  I  think  you  testified  that  they  said  to  you 
that  I  was  their  attorney  and  I  did  not  approve  of 
their  signing  that,  is  that  correct? 

A.     That  is  right. 

Q.  Now,  you  had  prepai'ed  a  net  worth  state- 
ment or  a  statement  of  assets  and  liabilities  at  that 
time  which  you  had  shown  the  Baumgardners  and 
asked  them  to  sign? 

A.     That  is  right,  November  6,  1952. 

Q.  And  they  asked  you  to  let  thc^m  have  it  so 
that  they  could  show  it  to  their  attorney,  did  they 
not?  A.     That  is  right. 

Q.     And  you  refused  to  do  that,  didn't  you? 

A.     Yes,  sir. 

Q.  Now,  it  is  the  practice  of  a  sj)ecial  agent,  is 
it  not,  to  keep  very  confidential  the  facts  they  may 
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discover  in  the  course  of  an  investigation^  isn't  that 

true? 

A.  Sometimes.  Some  facts  but  some  they  do  not. 
Actually  it  is  as  to  what  they  decide  is  important 
and  what  isn't. 

Q.     What  was  that  answer? 

A.  It  is  according  to  what  facts  they  want  to 
disclose  to  the  taxpayer.  [159] 

Q.  They  tell  the  taxpayer  what  they  want  to  tell 
him  and  that  is  it,  is  it? 

A.     Well,  you  could  put  it  that  way. 

Q.  Wouldn't  that  be  the  truth  if  you  put  it  that 
way,  Mr.  Vitello? 

A.  In  this  particular  case  I  had  discussed  every 
particular  item  with  the  taxpayer. 

Q.  Then  why  did  you  not  want  to  let  them  have 
the  copy  of  the  financial  statement,  so  that  they 
could  show  it  to  me  ? 

A.  Because  I  wanted  to  be  present  when  we  dis- 
cussed it  with  you. 

Q.     Why? 

A.     And  I  wanted  them  to  be  present,  too. 

Q.     Why? 

A.  So  that  I  could  have  a  piece  of  evidence  if  it 
later  became  necessary  to  use  it. 

Q.  At  that  stage  of  the  proceeding,  did  you 
think  you  needed  evidence? 

A.    I  am  always  in  need  of  evidence. 

Mr.  Bouchard :     I  do  not  agree. 

Q.  (By  Mr.  Bouchard)  :  Now,  you  say  that  this 
is  the  first  time  in  your  experience  as  a  special 
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agent  that  you  have  had  an  attorney  who  refused 

to  let  his  clients  sign  a  waiver  of  the  statute"?  [160] 

A.     The  civil  statute,  yes,  sir. 

Q.  Don't  you  know,  Mr.  Vitello,  that  the  only 
way  that  an  attorney  for  the  taxpayer  can  get  any 
information  about  what  the  special  agent  is  doing  is 
by  requiring  him  to  get  his  notice  of  deficiency  out 
within  the  statutory  period  f  That  is  the  first  op- 
portunity he  has  to  know  anything  about  the  ad- 
justments that  have  to  be  made. 

A.     Well,  we  told  the  taxpayers 

Q.     Answer  my  question. 

A.     I  suppose  attorneys  do  that,  I  don't  know. 

Q.  At  least  you  found  out  one  that  doesn't,  by 
your  testimony. 

Now,  did  you  say  that  Mr.  Baumgardner  in  one 
of  your  interviews  when  you  discussed  with  him 
the  Beacon  Cafe,  had  given  you  some  leads  as  to 
where  you  might  go  and  look  to  determine  the  own- 
ership of  the  Beacon  Cafe? 

A.  Leads — no,  I  don't  think  he  gave  me  any 
lead.  He  said  that  he  did  not  own  the  Beacon  Cafe. 
He  did  not  suggest  where  I  might  go  and  verify 
about  Mr.  Bruno. 

Q.  At  the  time  you  talked  to  Mr.  Baumgardner 
about  the  Beacon  Cafe  did  you  see  the  various 
escrows  that  have  now^  been  offered  in  evidc^nce 
here?  A.     I  believe  I  had. 

Q.  Now,  in  one  of  these  interviews,  Mr.  Baum- 
gardner told  you,   did  he   not,   that  he  had  made? 
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quite  a  lot  of  money  [161]  in  buying  and  selling  of 

Hawthorne  municipal  bonds? 

A.  The  way  he  put  it  to  me  at  the  time  was  it 
was  the  explanation  of  the  commission  income  on 
his  1947,  1948  and  1949  returns. 

Q.  You  mean  he  told  you  that  part  of  his  com- 
mission income  listed  in  1947,  1948  and  1942  was 
the  result  of  some  profits  made  in  dealing  in  Haw- 
thorne municipal  bonds? 

A.     And  the  sale  of  lots  because  of  tax  deficiency. 

Q.  Did  you  make  any  investigation  to  determine 
whether  in  the  years  1947,  1948  and  1942  there  was 
any  dealing  in  municipal  bonds'? 

A.  I  searched  the  Hawthorne  records  from  1935 
through  1951,  both  records  for  the  sale  and  pur- 
chase of  lots  and  I  could  not  find  the  taxpayers' 
names  or  their  childrens'  names  listed. 

Q.  And  having  examined  those  records  and  not 
having  been  able  to  find  Mr.  Baumgardner^s  name 
either  as  a  buyer  or  seller  of  those  bonds,  you  con- 
cluded that  he  wasn't  telling  you  the  truth  about 
the  matter,  did  you  ? 

A.  Well,  I  don't  know  what  I  concluded.  I  just 
did  not  find  any  record  of  it  and  I  did  not  give  him 
any  credit  for  it. 

Q.  Well,  if  you  believed  he  made  this  money, 
you  would  have  given  him  credit  for  it? 

A.    Yes. 

Q.  So  because  you  did  not  give  him  credit  for  it, 
you  [162]  did  not  believe  he  was  telling  the  truth  ? 

A.     I  did  not  give  him  credit  for  it,  no,  sir. 
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Q.     So  you  thought  ho  wasn't  telling  the  truth? 

A.     I  did  not  give  him  credit  for  it. 

Mr.  Sullivan:  I  object  to  this  question,  your 
Honor. 

The  Witness:    Well,  I  don't  know. 

Mr.  Bouchard:     All  right,  all  right. 

Q.  (By  Mr.  Bouchard) :  I  have  now  given  you 
back  the  documents  that  you  gave  me,  Mr.  Vitello. 

A.     Yes,  sir. 

Mr.  Bouchard :     That  is  all,  your  Honor. 

Mr.  Sullivan:     Just  one  more  question  then. 

Redirect  Examination 
By  Mr.  Sullivan: 

Q.  Mr.  Vitello,  you  testified  on  cross-examina- 
tion that  you  checked  the  bond  records  of  the  City 
of  Hawthorne  for  the  years  1935  through  1951,  in- 
clusive ;  is  that  correct  for  the  starting  year  ^, 

A.  I  checked  the  records  for  the  City  of  Haw- 
thorne from  1925  to  1951,  that  is,  the  disbursal 
records. 

Q.     I  am  talking  about  the  bond  records. 

A.     That  would  be  the  same. 

Q.  Then  you  testified  on  cross-examination  from 
1935  to  [163]  1951,  would  that  be  incorrect? 

A.     That  is  right. 

Q.     1925  would  be  correct?  A.     Yes. 

Mr.  Sullivan :     That  is  all. 

Mr.  Bouchard:     That  is  all? 

Mr.  Sullivan:     Yes. 

Mr.  Bouchard:     Now,  Mr.  Sullivan  tells  me  that 


200  Milford  R,  Banmgardner,  el  ux.,  vs. 

that  concludes  the  Respondent's  case,  is  that  right f 

Mr.  Sullivan :     Yes,  the  Respondent  rests. 

Mr.  Bouchard:  I  have  Mrs.  Baumgardner  who 
is  quite  anxious  to  get  away.  I  wonder  if  you  would 
give  me  five  or  ten  minutes  with  her?  It  will  not 
take  very  long  with  her  at  all  and  I  am  sure  ten 
minutes  would  be  suiBcient. 

The  Court :  All  right,  let  me  know  when  you  are 
ready. 

Mr.  Bouchard :     All  right. 

(Recess  taken.) 

The  Clerk :     The  Court  is  in  session. 

Mr.  Bouchard:     Mrs.  Baumgardner.  [164] 

Whereupon, 

PEARL  E.  BAUMGARDNER 

was  called  as  a  witness  for  and  on  behalf  of  the 
Petitioners,  having  been  first  duly  sworn,  was  ex- 
amined and  testified  as  follows : 

The  Clerk :     Will  you  please  state  your  name  ? 
The  Witness:'    Pearl  E.  Baumgardner. 

Direct  Examination 

By  Mr.  Bouchard: 

Q.     Mrs.  Baumgardner,  you  are  one  of  the  ta: 
payers  in  this  proceeding?  A.     Yes;  I  am. 

Q.     Are  you  acquainted  with  Mr.  Vitello  ? 

A.     Yes,  sir. 

Q.     Did  you  hear  his  testimony  this  morning? 

A.     Part  of  it. 

Q.     Did  you  hear  his  testimony  to  the  effect  that 
at  a  meeting  that  he  had  with  you  in  January  of 

mi 
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1953,  you  stated  to  him  that  you  thought  Mr.  Baum- 
gardner was  lying  about  some  matters? 

A.     I  heard  him  say  that,  yes. 

Q.     Is  that  true? 

A.    It  is  certainly  false. 

Q.  Did  you  hear  his  testimony  to  the  effect  that 
at  the  same  time  or  if  not  at  that  time,  on  some 
other  occasion,  [165]  that  you  told  him  Mr.  Baum- 
gardner was  quite  a  gambler? 

A.     That  is  false,  too. 

Q.     Did  you  hear  his  testimony? 

A.  No,  I  did  not  hear  that  testimony  this  morn- 
ing. 

Q.  Well,  Mr.  Vitello  did  testify  that  you  had 
stated  to  him  that  Mr.  Baumgardner  was  quite  a 
gambler — did  you  ever  tell  him  that? 

A.     I  did  not. 

Q.  Did  you  hear  Mr.  Vitello 's  testimony  in  its 
entirety  during  the  course  of  the  criminal  trial? 

A.     Yes,  sir. 

Q.  Did  you  ever  hear  Mr.  Vitello  testify  to  any 
of  these  things  before  ? 

A.     Not  prior  to  this  morning,  he  did  not,  no. 

Q.  When  were  you  married,  Mrs.  Baumgard- 
ner? A.     1926. 

Q.     Do  you  have  a  family? 

A.     Yes,  sir. 

Q.     How  many  children? 

A.     I  have  two,  a  boy  23  and  a  girl  18. 

Q.     Are  they  living  in  Hawthorne? 

A.     Yes. 
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Q.  Have  you  lived  there  all  your  life  in  Haw- 
thorne, Mrs.  Baumgardner  1 

A.     Since  1919.  [166] 

Q.     Did  you  go  to  school  in  Hawthorne? 

A.     In  Inglewood. 

Q.     You  have  lived  in  Hawthorne  continuously? 

A.    Yes. 

Q.  You  heard  Mr.  Vitello's  testimony  that  he 
went  to  your  home  and  asked  you  for  all  of  the 
records  that  you  had  pertaining  to  this  tax  matter? 

A.    Yes. 

Q.     Did  you  give  him  all  the  records  you  had  ? 

A.  I  told  him  to  take  what  he  wanted,  that  he 
could  have  any  of  it.  I  did  not  have  anything  to 
hide. 

Q.    Did  he  take  any  of  these  records  ? 

A.  He  took  everything  he  wanted.  He  took  them 
all  into  the  living  room,  the  majority  of  them. 

Q.  Now,  in  the  early  years  after  your  marriage, 
Mr.  Baumgardner  worked  in  the  fire  department, 
did  he  not?  A.     Yes. 

Q.     He  would  not  have  gotten  a  great  salary? 

A.     About  $150.00  a  month. 

Q.  Do  you  know  whether  or  not  Mr.  Baumgard- 
ner had  any  money  at  the  time  when  you  and  he 
were  married? 

A.  I  don't  know  how  much  but  I  know  he  had 
some. 

Q.     How  did  you  know  he  had  some  ? 

A.     Well,  I  wasn't  depending  on  his  salary. 

Q.     You    were    provided    money    by    him    from 
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sources  other  [167]  than  his  income,  that  is,  in  ex- 
cess of  the  amount  he  was  earning?  A.     Yes. 

Q.  There  has  been  some  testimony  that — strike 
that  out. 

Mr.  Vitello  testified  to  an  occasion  when  he  met 
you  at  some  church  in  Hawthorne,  do  you  recall 
that,  Mrs.  Baumgardner?  A.     Yes,  I  do. 

Q.     What  was  the  occasion  for  that  meeting? 

A.  Well,  I  really  don't  know  what  the  specific 
o<3casion  was.  He  came  to  the  church  twice  while  I 
was  there. 

Q.     What  church  was  it? 

A.     The  Baptist. 

Q.     Were  you  a  member  of  that  church? 

A.    Yes. 

Q.  Is  Mr.  Baumgardner  a  member  of  that 
church  ?  A.     Yes. 

Q.     Was  he  active  in  church  affairs? 

A.  Yes,  at  that  time.  He  was  president  of  the 
Mens'  Brotherhood  of  the  church. 

Q.  Did  you,  at  either  of  the  meetings  in  the 
church  with  Mr.  Vitello,  give  him  any  books  or  rec- 
ords or  documents  pertaining  to  this  matter? 

A.  Not  at  the  church.  I  did  not  have  occasion  to 
have  [168]  the  books  over  there. 

Q.  Do  you  know^  whether  or  not  in  any  period 
in  the  thirties  or  the  forties,  if  Mr.  Baumgardner 
kept  any  amounts  of  money  at  home? 

A.    Yes. 

Q.     Do  you  know  how  much  he  kept  there? 

A.     No. 
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Q.    Do  you  know  whether  it  was  much  or  little'? 

A.  Well,  I  think  sometimes  he  had  quite  a  little 
bit. 

Q.     Do  you  know  where  he  kept  it? 

A.    Well,  yes. 

Q.     Well,  where'? 

A.     Well,  behind  pictures  and  under  the  rug. 

Q.  Now,  do  you  remember  any  occasion  of  any 
substantial  amount  of  money  being  taken  from 
under  this  rug? 

A.  Well,  one  occasion  was  when  some  friends  of 
ours,  whom  we  ran  around  and  w^ent  to  school  with, 
she  was  expecting  her  baby  and  I  believe  it  hap- 
pened on  a  Sunday  and  Johnny  came  to  our  house 
on  the  Sunday  morning  and  asked  Jack  if  he  could 
loan  him  any  money  for  the  hospital  and  he  would 
give  it  back  to  him  as  soon  as  he  could  get  to  the 
bank,  and  I  believe  at  that  time,  that  Jack  took  it 
out  from  under  the  rug  because  it  has  always  been 
a  joke  with  these  people  and  ourselves  that,  ^^If 
you  w^ant  any  money  you  can  always  get  it  under 
the  rug  in  Jack's  house."  [169] 

Mr.  Sullivan:  Can  this  be  ascertained  as  to  the 
time? 

Mr.  Bouchard :    You  can  cross-examine  on  it. 

Mr.  Sullivan:  Well,  this  is  after  the  years  in 
question  and  not  relevant. 

Mr.  Bouchard:  Well,  that  is  all  the  examina- 
tion. This  is  the  end  of  it.  That  is  all. 
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Cross-Examination 
By  Mr.  Bouchard: 

Q.  Mrs.  Baumgardner,  can  you  set  about  the 
time?  A.     This  was  when 

Q.  That  is  the  time  when  you  saw  your  husband 
take  the  money  out  from  under  the  rug? 

A.     It  was  in  1932. 

Q.     1932?  A.    Yes. 

Q.  You  have  no  idea,  you  say,  how  much  money 
there  was,  Mrs.  Baumgardner? 

A.     I  have  no  idea  at  all. 
M    Q.     Where  were  you  living  in  1932? 

A.  On  East  Delaware  where  we  were  living  at 
that  time.  Now,  I  think  it  is  about  138th  or  139th 
Street.  I  don't  know  which  one  of  the  streets  it  was 
because  the  streets  were  changed  but  it  was  on  Dela- 
ware at  the  time. 

IQ.     How  long  did  you  live  there?  [170] 
A.     Oh,  I  think  about  two  years. 
'     Q.     Do  you  know  what  happened  to  the  money 
when  you  moved  ? 

A.     I  assiune  we  took  it  with  us. 

Q.     You  don't  know?  A.     No. 

Q.     You  did  not  take  it? 

A.     I  certainly  did  not. 

Q.  At  that  time  did  you  clean  your  own  house, 
Mrs.  Baumgardner?  A.     Yes. 

Q.     Did  you  clean  under  the  rugs  ?  ; 

A.     Yes ;  certainly. 


206  Milford  R.  Baiimgardner,  et  iix.,  vs, 

(Testimony  of  Pearl  E.  Baumgardner.) 

Q.  Did  you  have  occasion  to  see  the  money  there, 
Mrs.  Baumgardner^  A.     Yes. 

Q.    And  did  you  count  it?  A.     No,  sir. 

Q.  What  did  you  do  when  you  cleaned  your 
rugs  ?  A.     I  cleaned  under  the  rug. 

Q.     What  did  you  do  with  the  money? 

A.  I  did  not  even  touch  it.  I  never  have  and  I 
think  anyone  who  knows  me  would  tell  you  that  I 
have  never  been  the  nosey  type. 

Q.     Did  you  not  have  a  vacuum  sweeper?  [171] 

A.  To  be  honest  with  you,  at  that  time  we  did  not 
have  a  vacuum  sweeper.  - 

Q.     How  old  are  your  children?  "I 

A.  My  son  will  be  twenty-three  in  May  and  my 
daughter  is  eighteen. 

Q.     They  were  born  in  the  early  thirties? 

A.     My  son  was  bom  in  1933. 

Q.  Did  you  have  this  money  around  the  house  in 
1938  or  1939? 

A.     I  couldn't  say,  I  presume  so. 

Q.     You  could  not  say?  A.     No ;  I  could  not. 

Q.  And  your  children  w^ere  young  children  run- 
ning around  the  house  in  say,  1938  and  1939? 

A.     Most  young  children  run  around  the  house. 

Q.     Weren't  you  w^orried  about  the  money  then? 

A.  No;  because  I  don't  know  in  1938  or  1939 
whether  it  was  there  or  not.  I  said  1932. 

Q.    What  years  did  you  know  it  was  there? 

A.     1932. 

Q.     Before  that?  A.     No. 

Q.     After  that? 
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A.     After  we  moved  I  don't  know. 

Q.  All  you  know  is  that  in  1932  there  was  some 
money  [172]  there?  A.     Yes. 

Q.     Under  the  rug? 

A.     That  is  right,  also  in  tobacco  cans. 

Mr.  Sullivan:    That  is  all. 

Mr.  Bouchard :    That  is  all. 

Mr.  Sullivan:    Can  we 

Mr.  Bouchard:  I  suppose  we  can  take  our  noon 
recess  now,  your  Honor?  I  think  that  we  can  finish 
this  afternoon. 

The  Court:  All  right,  then,  we  will  recess  until 
2:00  o'clock. 

(Witness  excused.) 

The  Clerk:     2:00  o'clock. 

(Whereupon,    at   12:20   p.m.,    a   recess    was 
taken  until  2:00  p.m.  of  the  same  day.)  [173] 

Afternoon  Recess,  2 :00  P.M. 

The  Clerk:    The  Court  is  in  session. 

Mr.  Bouchard:  I  would  like  permission,  your 
Honor,  to  recall  Mr.  Vitello  for  about  one  or  two 
questions. 

The  Court:    Risfht. 
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Whereupon, 

CHARLES  VITELLO 
called  as  a  witness  for  and  on  behalf  of  the  Re- 
spondent, having  been  previously  duly  sworn,  re- 
sumed the  stand  and  testified  further  as  follows: 

Recross-Examination 
(Continued) 
By  Mr.  Bouchard: 

Q.  Mr.  Vitello,  I  show  you  Respondent's  Exhibit 
1-A  which  is  a  schedule  of  assets  and  liabilities  as 
prepared  by  the  Respondent  and  which  has  been 
admitted  by  stipulation  with  certain  exhibits  by  the 
Respondent. 

I  think  you  testified  this  morning  that  you  com- 
pleted your  report  on  this  case  in  about  April  of 
1953,  Mr.  Vitello^  A.     That  is  right. 

Q.  And  that,  at  the  time  you  completed  your 
report,  had  you  made  an  investigation  of  the  facts 
with  respect  to  the  oAvnership  of  the  Beacon  Cafe? 

A.    Yes,  sir. 

Q.  And  at  the  time  you  completed  your  reports, 
you  [174]  knew  all  of  the  facts  with  respect  to  the 
ownership  of  the  Beacon  Cafe  which  you  know  now; 
is  that  correct 'F  A.     No,  sir. 

Q.     You  have  since  discovered  some  other  things'? 

A.    Yes,  sir. 

Q.     For  example? 

A.  Mr.  Staten  originally  testified  to  us  that  he 
was  the  real  owner  of  the  Beacon  Cafe  and  subse- 
quently he  came  in  and  he  changed  his  explanation 
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and  said  that  he  was  the  nominee  for  Mr.  Baum- 
gardner,  that  Mr.  Baumgardner  gave  him  the  money 
to  put  into  the  Beacon  Cafe. 

Q.  Well,  then,  you  have  learned  that  story  how 
recently  ? 

A.  I  think  it  was  about  three  months  after  I  sub- 
mitted my  report. 

Q.     That  you  learned  that  ^  A.    That  is  right. 

Q.  Well,  now  in  the  criminal  trial  which  has 
been  referred  to,  the  United  States  versus  Baum- 
gardner, you  prepared  a  schedule  of  assets  and  lia- 
bilities based  on  the  net  worth  theory,  did  you  not? 

A.     Yes,  sir. 

Q.  And  in  the  statement  of  assets  and  liabilities 
that  was  included  by  you  on  that  occasion,  you  did 
not  include  as  an  asset  any  investment  in  the  Beacon 
Cafe,  did  you?  [175]  A.     That  is  right. 

Mr.  Bouchard:    That  is  all. 

Mr.  Sullivan:  I  was  going  to  call  Mr.  Vitello  on 
rebuttal  for  one  question,  and  I  could  ask  him  that 
question  now\ 

Redirect  Examination 

By  Mr.  Sullivan: 

Q.  Mr.  Vitello,  you  heard  Mrs.  Baumgardner 
testify  here*?  A.     Yes,  sir. 

Q.  Did  you  hear  her  state  that  you  had  not 
rendered  certain  statements  that  you  testified  to 
here  in  the  criminal  trial  ?  A.     Yes. 
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Q.  That  is  in  certain  conversations  with  you  that 
you  testified  to'? 

A.  I  testified  to  those  conversations  with  Mrs. 
Baumgardner  here  but  not  in  the  criminal  trial 
statements. 

Q.     Is  that  true'?  A.     Yes. 

Q.     Why  did  you 

Mr.  Bouchard:    Objected  to  as  immaterial. 

Mr.  Sullivan:  Your  Honor,  there  was  an  infer- 
ence left  at  the  time  of  the  examination  of  Mrs. 
Baumgardner  that  Agent  Vitello  was  hiding  this 
and  he  was  just  coming  up  with  this  [176]  at  this 
time  and  this  question  in  the  record  is  explaining 
why  he  did  not  testify  to  these  matters  at  the  crim- 
inal trial. 

Mr.  Bouchard:  That  isn't  the  proper  redirect 
examination. 

The  Court:     Overruled. 

The  Witness:  Mrs.  Baumgardner  was  not  a  de- 
fendant in  the  criminal  trial  and  I  could  only  talk 
about  conversations  that  were  held  with  Mr.  Baum- 
gardner or  in  his  presence. 

Mr.  Sullivan:    Thank  you.  Mr.  Bouchard? 

Mr.  Bouchard:    All  right,  that  is  all. 

The  Court:    You  are  excused. 

(Witness  excused.) 

Mr.  Bouchard:  Now,  your  Honor,  we  had  some 
testimony  yesterday  from  Mr.  Adams  and  I  asked 
him  some  questions  as  the  basis  for  impeachment 
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and  rather  than  be  required  to  call  the  court  re- 
porter who  took  his  testimony  in  the  prior  proceed- 
ing, Mr.  Sullivan  has  agreed  with  me  that  he  would 
stipulate  that  the  questions  that  I  asked  and  the 
answers  made,  as  read  by  me  to  him,  were  given  in 
that  trial  but  Mr.  Sullivan,  it  seems  to  me  that  he 
would  like  to  have  the  entire  testimony  given  by  Mr. 
Adams,  both  direct  and  cross,  in  the  criminal  trial, 
offered  in  evidence  in  this  case,  and  if  he  wants  it, 
I  have  no  objection  to  it. 

So  I  may  say  that  when  we  prepared  the  stipula- 
tion which  [177]  is  now  on  file,  one  of  the  things  that 
I  was  asked  to  stipulate  to  was  that  if  Mr.  Adams 
were  produced,  he  would  testify  to  the  same  things 
and  the  same  went  to  Miss  Miller.  I  refused  to  do 
that  because  they  w^re  the  tyi)e  of  witnesses  I 
wanted  to  take  the  stand. 

It  is  in  the  record  in  this  case  that  Miss  Miller 
was  under  subpoena  by  the  Government  and  arrived 
yesterday  and  had  to  be  sent  home  for  reasons  which 
have  been  brought  out  and  we  have  agreed  that  the 
testimony  which  Miss  Miller  gave  in  the  criminal 
trial  be  offered  in  evidence  here  and  I  think  that 
we  have  the  testimony  of  both  Mr.  Adams  and  Miss 
Miller  in  one  folder,  is  that  rights 

Mr.  Sullivan:     That  is  right. 

Mr.  Bouchard :  And  Mr.  Sullivan  has  volunteered 
to  use  his  copy  of  those  depositions  and  I  shall  let 
him  have  access  to  mine  whenever  he  wants  them. 

The  Court:    It  will  be  admitted. 

The  Clerk:    Res])onde7]t's  Exinint  00. 


212  Milford  R.  Baiimgardner,  et  ux.,  vs, 

(The  document  above  referred  to  was  marked 
Respondent's  Exhibit  00  for  identification,  and 
received  in  evidence.) 

The  Court:  I  hope  those  letters  which  are  used 
to  identify  the  exhibit  are  not  descriptive  of  the 
testimony. 

Mr.  Bouchard:     I  beg  your  pardon. 

The  Court:  I  said,  I  hope  those  letters  which 
are  [178]  used  to  identify  the  exhibit  are  not  de- 
scriptive of  the  testimony. 

Mr.  Bouchard:  Your  Honor  had  the  benefit  of 
hearing  Mr.  Adams,  who  I  had  intended  to  read  into 
the  record,  the  verbatim  testimony  of  Miss  Miller. 
I  will  not  take  up  the  time  of  the  Court  to  do  it 
now,  because  the  Court  will  have  it  before  it  when 
it  considers  the  case. 

May  it  please  the  Court,  there  is  one  thing  that 
I  want  to  apprise  the  Court  of.  Last  night,  after  I 
returned  to  the  office,  I  found  a  note  from  Miss 
Irene  Strewn  who  was  a  witness  called  by  the  Gov- 
ernment yesterday  morning. 

I  said  I  could  not  talk  to  her  this  morning  but 
she  persisted  and  I  talked  to  her  and  she  was  quite 
disturbed  about  the  fact  that  she  discovered  she  had 
made  an  error  in  her  testimony  and  she  ^wanted  to 
know  what  to  do  about  it.  And  I  said,  ^^Well,  if  you 
come  up  to  the  Court  today,  I  will  apprise  the  Court 
of  the  fact  that  you  would  like  to  change  your  testi- 
mony and  the  Court  can  receive  your  correction  on 
its  own  motion." 

I  advised  Miss  Strewni  by  telephone  at  9:00  this 
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morning  of  that  conversation;  when  I  got  here  this 
morning,  Miss  Strewn  was  with  Mr.  ,Vitello  and  Mr. 
Sullivan  and  she  was  in  quite  an  emotional  state. 
I  am  not  an  accountant.  She  tried  to  explain  to  me 
what  she  wanted  to  correct. 

Mr.  Sullivan  and  Mr.  Vitello  apparently  did  [179] 
not  want  to  recall  her  to  the  stand.  Mr.  Vitello  and 
I  went  over  what  she  was  trying  to  do  and  Mr. 
Vitello  was  as  sure  as  me  that  the  correction  in  her 
testimony^  if  made,  will  have  no  .effect  upon  any 
issue  that  is  involved  in  these  proceedings.  That  it 
would  relate  to  a  possible  tax  liability  of  somebody 
that  we  are  not  concerned  with  and  he  felt  that  the 
change  would  not  affect  any  issue  in  this  case,  so 
with  that  information  from  him,  I  simply  said  to 
Mr.  Sullivan  that  I  did  not  see  any  reason  for  her 
to  take  the  stand,  unless  she  insisted  on  it  and  so 
she  has  gone  home. 

That  is  a  correct  statement,  isn't  it? 

Mr.  Sullivan:    Yes. 

The  Court:    Thank  you. 

Mr.  Bouchard :    I  will  now  call  Mr.  Lococo. 

The  Clerk:  Tell  us  your  name,  please,  Mr.  Wit- 
ness ■. 

Mr.  Lococo:    Andrew  Lococo. 


I 


214  Milford  E.  Baiimgardner,  ef  iix,,  vs. 

Whereupon, 

ANDREW  LOCOCO 
called  as  jsl  witness  for  and  on  behalf  of  the  Petition- 
ers, having  been  first  duly  sworn,  w^as  examined  and 
testified  as  follows: 

Direct  Examination 
By  Mr.  Bouchard: 

Q.     Where  do  you  live,  Mr.  Lococo'? 

A.     At  231  Manor  Drive,  Hawthorne.  [180] 

Q.     What  is  your  business  or  occupation? 

A.     Restaurant  and  cocktail  bar. 

Q.     What  is  the  name  of  your  bar? 

A.     The  Cockatoo. 

Q.     The  Cockatoo?  A.    Yes. 

Q.     Are  you  acquainted  with  Mr.  Baumgardner? 

A.     Yes ;  I  am. 

Q.     And  Mrs.  Baumgardner  ?  A.    Yes ;  I  am. 

Q.  How  long  have  you  lived  and  operated  your 
business  in  Hawthorne?  A.     Ten  years. 

Q.  Were  you  acquainted  with  a  person  by  the 
name  of  James  or  Jimmy  Bruno  ? 

A.     Yes,  sir. 

Q.  Are  you  familiar  with  the  Beacon  Cafe  in 
Hawthorne,  Mr.  Lococo?  A.     Yes;  I  am. 

Q.  Are  you  acquainted  with  Clyde  Walker,  the 
former  owner  of  that  cafe  ?  A.     Yes ;  I  am. 

Q.  Did  you  ever  have  a  talk  with  Mr.  Baum- 
gardner with  respect  to  him  representing  any  per- 
son wishing  to  buy  an  interest  in  the  Beacon  [181] 
Cafe?  A.     Did  you  say  Mr. 

Q.     Mr.  Baumgardner. 
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A.     Well,  ask  me  that  question  again,  please  ? 

Mr.  Bouchard :  Will  you  please  read  it.  Miss  Re- 
porter ? 

The  Reporter:    Yes,  sir. 

(Question  read.) 

The  Witness:    Yes. 

Q.  (By  Mr.  Bouchard)  :  When  was  it,  as  near 
as  you  can  remember'.^ 

A.  I  don't  remember  exactly,  1947  or  1946,  about 
in  there. 

Q.    And  where  did  the  conversation  take  place? 

A.    At  the  Cockatoo. 

Q.  What  was  said  by  you  and  what  was  said  by 
Mr.  Baumgardner  in  respect  to  it? 

A.  I  knew  that  Jimmy  was  interested  in  the 
Beacon  Cafe  in  Hawthorne 

Q.     By  *' Jimmy''  you  mean 


The  Court:  By  ''Jimmy''  do  you  >mean  Mr. 
Baumgardner,  Mr.  Lococo  ? 

The  Witness :    No ;  Jimmy  Bruno. 

The  Court:     All  right. 

The  Witness :  And  he  asked  me  if  I  would  inter- 
cede for  him  about  the  Beacon  Cafe  and  I  talked  ;to 
Jack  about  it.  [182] 

Q.  Did  you  tell  Mr.  Baumgardner  that  Jimmy 
Bruno  was  interested  in  acquiring  an  interest  in  the 
Beacon  Cafe,  Mr.  Lococo?  A.     Yes. 

Q.  And  did  you  ask  Mr.  Baumgardner  whether 
he  would  front  for  him  and  try  to  buy  the  interest 
for  him?  A.     Yes. 
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Q.    And  what  did  Mr.  Baumgardner  say? 

A.  At  the  time  I  talked  to  him  he  said  he  would 
look  into  it  and  try  and  get  together  with  Jimmy 
and  see  what  he  could  do  for  him. 

Q.     Now,  are  you  acquainted  with  Mr.  Staten? 

A.    Yes. 

Q.  And  do  you  remember  when  he  was  operating 
the  Beacon  ,Caf  e  ? 

A.     1948  or  1949,  one  of  the  two  years. 

Q.  Mr.  Staten  appeared  here  as  a  witness  y ester 
day,  Mr.  Lococo,  and  testified  that  he  operated  the 
Beacon  Cafe  for  a  period  of  about  one  year  to  date, 
I  think  he  said,  and  that  you  came  to  him  and  told 
him  that  you  were  going  to  take  over  the  running 
of  it;  is  that  correct? 

A.  In  a  respect,  yes ;  it  is  correct.  The  answer  is 
correct. 

Q.  Who  requested  you  to  take  over  the  operation 
of  it?  [183]  A.     Jimmy  Bruno. 

Q.     And  did  you  take  over  the  operation? 

A.    Yes. 

Q.  And  I  ,think  the  record  in  this  case  shows 
that  it  was  in  the  early  part  of  1949,  January,  1949. 
Did  you  pay  Mr.  Staten  anything  for  any  interest 
he  may  have  had? 

A.    I  did  not  transact  one  cent  with  Mr.  Staten. 

Q.    You  did  not  pay  him  money  or  anybody? 

A.    No. 

Q.  When  you  operated  that  cafe,  were  you  op- 
erating it  for  someone  other  than  yourself? 
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A.     I  was  operating  it  for  Jimmy  Bruno. 

Q.  And  during  the  time  at  least  that  you  oper- 
ated it,  did  Mr.  Baumgardner  have  any  interest  in 
it?  A.     No. 

Q.     Did  the  cafe  have  a  liquor  license? 

A.     Yes. 

Q.  And  when  you  took  it  over  in  January  of 
1949,  whose  name  was  the  liquor  license  in? 

A.     The  liquor  license  went  under  my  name. 

Q.  How  long  did  you  continue  to  operate  the 
cafe,  Mr.  Lococo? 

A.  About  one  year  and  one  month.  I  would  say 
approximately  one  year. 

Q.     And  what  did  you  do  with  it?  [184] 

A.  It  was  just  losing  money  so  I  told  Jimmy  that 
unless  he  wanted  to  put  money  into  it  to  keep  it 
going,  there  was  no  money  to  be  made  in  it  and  it 
was  taking  my  time  because  the  deal  I  had  with  him 
was  that  I  would  get  a  percentage  and  I  wanted  to 
get  out  of  it. 

Q.     And  did  you  get  out  of  it?  A.     Yes. 

Q.  At  the  time  you  got  out  of  it,  what  did  you  do 
with  the  liquor  license? 

A.     A  broker  handled  it. 

Q.    You  sold  it?  A.    Yes. 

Q.     Through  a  broker?  A.    Yes. 

Q.  And  from  the  time  that  you  got  out  and  sold 
the  liquor  license  of  the  cafe,  you  have  never  had 
anything  to  do  with  it  since  ?  A.     No. 

Mr.  Bouchard:    That  is  all. 
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Cross-Examination 
By  Mr.  Sullivan : 

Q.  Mr.  Lococo,  did  you  report  the  Beacon  Cafe 
on  your  tax  return  as  a  profit  or  a  loss"? 

A.  As  a  profit  and  loss  I  believe  my  income  tax 
shows  that  I  did  take  a  loss  on  the  Beacon  [185] 
Cafe. 

Q.     You  took  a  loss  deduction  did  you'? 

A.     Yes. 

Q.  For  somebody  else's  money  on  your  income 
tax  return?  A.     Yes. 

Q.  Did  you  know  that  you  were  doing  wrong 
there,  Mr.  Lococo?  A.     Not  particularly,  no. 

Q.  When  you  sold  the  liquor  license,  what  did 
you  do  with  the  money  ?  A.     Gave  it  to  Jim. 

Mr.  Sullivan:  Will  you  mark  this  document  as 
Respondent's  Exhibit  next  in  order  for  identifica- 
tion? 

The  Clerk:     PP. 

(The  document  above  referred  to  was  marked 
Respondent's   Exhibit  PP   for   identification.) 

Q.  (By  Mr.  Sullivan)  :  Do  you  wish  to  explain 
something,  Mr.  Lococo? 

A.  Yes.  What  money  are  you  talking  about? 
Let  me  get  this  clear. 

Q.  You  said  you  sold  the  liquor  license  and  the 
proceeds  therefrom 

A.     The  proceeds  therefrom  was  a  lot  of  bills  that 
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were  paid,  bills  that  w^ere  due.  That  is  where  that 

money  went  to  from  the  liquor  license.  [186] 

The  Court:    Whose  bills  were  they? 

The  Witness:  The  Beacon  Cafe.  Actually  I  was 
fronting  for  Jimmy  Bruno.  The  bills  were  for  the 
Beacon  Cafe. 

Q.  (By  Mr.  Sullivan) :  Did  Mr.  Bruno  tell  you 
to  use  the  money  to  pay  the  bills? 

A.     They  had  to  be  paid. 

Q.     Did  he  tell  you? 

A.     I  believe  he  was  dead  and  they  had  to  be  paid. 

Q.  I  show  you  Respondent's  Exhibit  PP  marked 
for  identification  and  ask  you  if  you  can  identify 
that?  A.     Yes. 

Q.     What  is  it  Mr.  Lococo? 

A.  It  is  a  check  for  $4,980.00  made  out  to  An- 
drev\'  Lococo  from  Rali)h  Myer. 

Q.     And  what  does  that  represent? 

A.  It  represents  the  money  from  the  liquor 
license  that  w^as  sold. 

Mr.  Sullivan:  I  otfer  Respondent's  Exhibit  PP 
for  identification  into  evidence. 

Mr.  Bouchard:    No  objection. 

The  Court:     Admitted. 

(The  document  heretofore  marked  Respond- 
ent's Exhibit  PP  was  received  in  [187]  evi- 
dence.) 

Q.  (By  Mr.  Sullivan)  :  When  did  Jimmy  Bruno 
die,  if  you  know? 

A.     Jimmy  Bruno  passed  away,  I  believe,  in  S(»i)- 
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tember  of  the  same  year  that  the  Beacon  was  sold. 

The  exact  date  I  don't  remember. 

Q.     It  was  before  you  received  that  check? 

A.  That  is  right,  it  was  about  one  month  or  six 
weeks  before  I  received  that  check. 

Q.     What  was  Mr.  Bruno's  business? 

A.  I  don't  know  that  he  was  in  any  other  busi- 
ness outside  of  the  Beacon  Cafe.  I  knew  him  from 
my  home  town,  Milwaukee. 

Q.  When  did  he  come  out  to  California,  do  you 
know,  Mr.  Lococo? 

A.    About  the  early  part  of  1946. 

Q.    And  he  died  in  1950?  A.     Yes. 

Q.  At  that  time  he  wasn't  in  any  business  that 
you  know  of,  except  the  Beacon  Cafe? 

A.  The  Beacon  and  he  worked  for  me  for  a 
little  while.  For  how  much  of  the  time  I  don't  re- 
member but  he  worked  for  me  for  a  little  while. 

Mr.  Sullivan :    That  is  all. 

Recross-Examination 
By  Mr.  Bouchard: 

Q.  Mr.  Lococo,  was  it  the  money  that  you  re- 
ceived from  [188]  this  check,  Respondent's  Exhibit 
No.  PP,  that  you  used  to  pay  the  outstanding  bills 
of  the  Beacon  Cafe?  A.    Yes. 

Mr.  Bouchard:    That  is  all. 

The  Court :    That  is  all. 

(Witness  excused.) 
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Mr.  Bouchard:     Mr.  Baumgardner. 
The  Clerk :    Will  you  tell  us  your  name,  Mr.  Wit- 
ness, please? 

Mr.  Baumgardner:     M.  R.  Baumgardner. 

Whereupon, 

M.  R.  BAUMGARDNER 

called  as  a  witness  for  and  on  behalf  of  the  Peti- 
tioners, having  ])een  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 
By  Mr.  Bouchard: 

Q.     Mr.  Baumgardner,  where  do  you  live? 

A.     1545  Jackson  Avenue,  Hawthorne,  California. 

Q.     How  long  have  you  lived  in  California? 

A.     Since  1924. 

Q.     Where  did  you  come  from? 

A.     From  Oklahoma. 

Q.  Prior  to  coming  to  California,  were  you  em- 
ployed in  Oklahoma?  [189]  A.     Yes,  sir. 

Q.     Doing  what? 

A.     I  was  a  motion  picture  operator. 

Q.  How  much  money  did  you  earn  in  that  job, 
Mr.  Baumgardner?  A.     $45.00  per  week. 

Q.  Were  you  married  when  you  came  to  Cali- 
fornia? A.     No,  sir. 

Q.  How  long  had  you  been  earning  this  amount 
of  $45.00  per  week  in  Oklahoma? 

A.     Three  or  four  years  I  imagine. 

Q.     Did  yon  have  any  mon^v  when  you  came  ^o 
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California,  Mr.  Baumgardner'?  A.     Yes,  sir. 

Q.     How  much? 

A.  $2,000.00  or  $3,000.00,  maybe  $4,000.00.  I 
don't  know  exactly. 

Q.  When  you  got  here,  did  you  find  yourself  a 
job,  Mr.  Baumgardner'?  A.     Yes. 

Q.    Doing  whaf? 

A.  I  took  a  job  as  a  dishwasher  and  then  I 
started  to  work  in  the  pool  room  and  the  hours 
were  8:00  in  the  morning  until  8:00  in  the  evening 
and  from  8:00  at  night  to  midnight  I  worked  in 
the  pool  room  and  from  8 :00  in  the  morning  to  [190] 
the  next  night,  I  was  in  the  fire  department. 

Q.     Where  did  you  sleep'? 

A.     In  the  fire  department. 

Q.     What  compensation  did  you  get  from  you 
job  in  the  restaurant?  A.     $25.00  a  week  and 

my  food. 

Q.     When  were  you  married? 

A.     August  20,  1926. 

Q.     Were  you  with  the  fire  department  at  tha 
time,  Mr.  Baumgardner?  A.     Yes. 

Q.     At  the  time  you  were  married? 

A.     Yes,  sir. 

Q.  Do  you  remember  what  salary  you  got  froni 
the  fire  department? 

A.  $150.00  a  month.  And  then  I  worked  as  an 
engineer. 

Q.     You  later  became  connected  with  the  Haw 
thorne  police  department?  A.     Yes. 

Q.     When?  A.     1927. 
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Q.  How  long  were  you  employed  with  the  Haw- 
thorne police  department"? 

A.     From  1927  until  June,  1933. 

Q.  You  were  chief  of  police  for  a  period  of  time, 
were  [191]  you  not  ? 

A.  Yes ;  from  November  8,  1937,  until  my  retire- 
ment. 

Q.     In  June  of  1953?  A.     Yes. 

Q.     Do  you  have  a  family "?  A.     Yes. 

Q.     How  many  children? 

A.     One  daughter  and  one  son. 

Q.  At  the  time  yovi  worked  in  the  police  depart- 
ment of  the  City  of  Hawthorne,  did  you  make  any 
money  outside  of  your  salary  from  the  city? 

A.    Yes,  sir. 

Q.     Doing  what? 

A.  Well,  I  worked  as  an  extra  for  parts  that  you 
l)hxy.  I  do  not  mean  I  was  a  movie  star,  but  I  was 
in  ])arts  for  Metro  Goldwyn  Studio — oh,  it  could 
have  been  for  one  or  two  years  and  on. 

Q.  And  that  is  in  connection  with  the  making-  of 
pictures,  is  it?  A.     Yes,  sir. 

Q.  What  compensation  did  you  receive  for  those 
services,  Mr.  Baumgardner?  A.     $40.00  a  day. 

Q.  Now,  did  you  derive  any  portion  of  income 
from  any  other  source?  [192]  A.     Yes,  sir. 

Q.     From  what? 

A.     City  of  Hawthorne  stocks  or  bonds. 

Q.  When  did  you  start  buying  those  bonds  of  the 
Citv  of  Hawthorne? 


224  Milford  R.  Baumgardner,  et  ux.,  vs. 

(Testimony  of  M.  R.  Baumgardner.) 

A.  In  the  early  thirties,  1934  or  1935,  something 
around  in  there. 

Q.  Over  what  period  of  time  did  you  engage  in 
that  business  ? 

A.  Through  1938  and  1939.  I  cannot  tell  you  the 
exact  time. 

Q.  From  whom  did  you  buy  these  municipal 
bonds  of  the  City  of  Hawthorne  ? 

A.  Tad  Travers,  and  there  w^ere  bonds  ex- 
changed back  and  forth  between  Government  offi- 
cials of  the  City  of  Hawthorne. 

Q.  Do  I  understand  from  your  testimony  that 
not  only  you  but  other  officials  and  employees  of  the 
City  of  Hawthorne  were  buying  and  selling  bonds 
of  the  City  of  Hawthorne? 

A.  Yes.  They  had  meetings  in  which  they  stated 
that  the  bonds  were  available  to  any  and  all  who 
wanted  to  buy  them. 

Q.  Do  you  have  any  idea,  Mr.  Baumgardner, 
about  how  much  money  you  made  over  that  period 
of  time  in  buying  and  selling  these  municipal  bonds  I 

A.  $12,000.00,  $13,000.00,  $15,000.00  maybe  $16,- 
000.00.  [193] 

Q.     What  did  you  do  with  the  money? 

A.     I  kept  it  at  home. 

Q.     Why  didn't  you  keep  it  in  the  bank? 

A.  Well,  my  experience  as  a  controversial  person 
in  the  City  of  Hawthorne  is  that  you  were  always 
subject  to  a  lawsuit  because  of  false  arrest  or  some- 
thing you  had  done  wrong,  so  I  kept  it  at  home. 
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Q.  Were  you  a  controversial  person  in  the  City 
of  Hawthorne^ 

A.     Jb'or  twenty -nine  years;  yes,  sir. 

Q.  Isn't  it  a  fact  that  during  your  experience  as 
Commissioner  of  Police  you  lost  your  job  and  then 
sued  to  get  it  back  and  succeeded^  A.    Yes. 

Q.  And  then  you  were  demoted  and  finally  rein- 
stituted  as  chief  of  police  ?  A.    Yes. 

Q.  So  that  you  have  been  in  and  out  more  than 
once,  Mr.  Baumgardner  .^  A.    Yes,  sir. 

Q.  What  did  you  ultimately  do  with  these 
moneys  that  you  had  made  from  the  sale  of  the 
bonds  "i 

A.  Well,  actually,  one  day  you  would  be  rich  and 
the  next  day  you  would  be  poor.  You  could  have 
all  your  money  in  bonds  and  exchange  it  back  and 
forth  and  one  month  you  w^ould  be  [194]  well  off 
and  the  next  month  you  would  be  poor. 

That  went  on  for  a  period  of  time,  in  the  early 
thirties  and  up  to  1939. 

Q.  After  you  had  acquired  these  monies,  what 
did  you  do  with  the  monies  f 

A.  I  invested  in  real  estate,  in  buying  Mortgage 
and  Trust  Deeds. 

Q.  There  has  been  offered  into  evidence,  Mr. 
Baumgardner — I  don't  know  if  you  have  seen  it — 
since  you  have  been  in  the  courtroom,  a  schedule  of 
properties  owned  by  you  in  the  various  years.  I 
think  you  have  seen  it  and  that  we  have  agreed  is 
a  correct  statement  of  properties  that  you  owned  at 
tlie  time?  A.     Yes,  sir. 
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Q.  And  were  those  properties  purchased  out  of 
these  funds?  A.     Yes;  they  were. 

Q.  Mr.  Baumgardner,  we  have  stipulated  in  this 
case  that  if  Archie  Sneed  were  called  to  testify,  he 
would  testify  as  follows: 

'^Q.     Do  you  know  Mr.  Baumgardner  ? 

''A.     Yes,  sir. 

^'Q.  How  long  have  you  known  Mr.  Baum- 
gardner?  A.     Twenty-five  years." 

And  he  would  testify  that  during  the  year  1951, 
he  [195]  was  a  general  partner  in  the  Embassy  Club 
and  that  that  partnership  consisted  of  himself  as  a 
general  partner  and  five  limited  partners,  and  I 
think  it  was  a  poker  club. 

And  that  on  January  1,  1951,  he  made  a  gift  of 
five  per  cent  interest  in  the  Embassy  Club  to  you 
and  that  you  paid  nothing  for  it  and  it  was  given  to 
you  by  him  voluntarily  because  of  your  friendship. 

Will  you  explain  the  circumstances  under  which 
Mr.  Sneed  gave  that  five  per  cent  interest  to  you? 

A.  There  were  three  or  four  of  us  having  lunch 
in  a  restaurant  located  in  Van  Ness  and  Florence 
Avenue,  Los  Angeles.  Mr.  Sneed  came  in  and  sat 
down  at  the  booth  with  us  and  was  telling  us  a  story 
about  giving — I  have  forgotten,  fourteen  or  fifteen 
per  cent  of  the  business  to  some  friend,  who  later 
died,  and  that  it  cost  him  $15,000.00  to  get  it  back. 

I  said  then,  '^You  are  big  hearted  as  long  as  I 
have  known  you,  why  don't  you  be  generous  to  me?" 
And  he  said,  ^^Well,  I  shall  as  of  now  give  you  five 
per  cent." 
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Q.     In  what?  A.     Of  the  Embassy  Club. 

Q.  And  there  has  been  offered  in  evidence  here, 
Mr.  Baumgardner,  as  one  of  the  exhibits,  that  part- 
nership agreement  4-D — I  will  show  you,  Mr.  Baum- 
gardner,  Exhibit,  Respondent's  Exhibit  4-1),  which 
is  a  photostatic  copy  of  that  partnership  agreement, 
and  ask  you  if  that  signature  "M.  R.  Baumgardner" 
is  [196]  your  signature"?  A.     It  looks  like  it. 

Q.  Wei],  it  looks  like  it  to  you  and  I  stipulated 
that  it  was. 

Now,  Mr.  Baumgardner,  during  the  year  1951, 
did  you  receive  any  income  from  the  Embassy  Club  ? 

A.     No,  sir. 

Q.  Mr.  Pool  has  offered  in  evidence  a  letter  which 
he  says  he  sent  to  the  partners  of  the  Embassy  Clu)^ 
some  time  in  March  of  1952,  showing  them  what  he 
claimed  to  be  their  distributive  share  of  the  income. 

Did  you  report  on  your  1951  income  tax  return 
any  income  from  the  Embassy  Club  r* 

A.  I  do  not  believe  I  did  because  I  did  not  re- 
ceive any. 

Q.     That  is  the  reason  you  did  not  report  if? 

A.     Yes,  sir. 

Mt'.  Bouchard :  Mr.  Vitello,  do  you  have  a  photo- 
static copy  of  Mr.  Baumgardner 's  return  for  1952? 

Mr.  Vitello:     Yes. 

Mr.  Bouchard:     Can  I  see  it? 

Mr.  Sullivan :    Here  it  is. 

Q.  (By  Mr.  Bouchard) :  Mr.  Baumgardner,  do 
you  remember  discussing  with  Mr.  Vitello  your 
interest  in  the  Embassy  Club?  [197] 
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A.     Yes,  sir. 

Q.  And  did  you  have  a  conversation  with  him 
with  respect  to  what  you  should  do  in  filing  your 
future  returns  with  regard  to  the  Embassy  Club  ? 

A.    Yes,  sir. 

Q.    What  was  it? 

A.  On  the  first  interview,  I  believe  with  Mr. 
Vitello,  he  came  out  with  a  statement,  I  believe,  that 
was  prepared  by  Mr.  Pool,  which  I  had  never  seen 
before  and  I  had  no  knowledge  of  it. 

It  stated  that  there  had  been  a  gain  or  so  much 
money  earned  by  the  partnership  and  showed  a 
check  with  my  signature  on  there  or  alleged  to  be 
my  signature  and  I  said,  *^Well,  if  that  is  the  case, 
I  am  more  or  less  in  a  Jam." 

Q.     What  was  the  amount  of  the  check? 

A.    $250.00  I  believe  it  was. 

Q.     $250.00?  A.     I  believe  it  was. 

Q.     And  that  check  was  shown  to  you? 

A.    Yes;  it  was. 

Q.  And  the  endorsement  M.  R.  Baumgardner 
was  on  the  back  of  it? 

A.     Yes;  but  it  wasn't  my  signature. 

Q.  Did  you  advise  Mr.  Vitello  that  that  wasn't 
your  signature?  [198] 

A.  I  did  and  as  I  stated  there  was  a  ^H"  instead 
of  a  ^^d." 

Q.  Was  the  name  '^Baumgardner"  spelled  cor- 
rectly? 

A.    I  pointed  out  it  was  a  ^^t"  instead  of  a  ^^d." 

Q.     I  show  you  the  photostatic  copy  of  your  1952 
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iiK'ome  tax  return  which  Government  counsel  has 

lianded  me 

Mr.  Sullivan:  First,  may  I  have  that  marked  for 
identification,  please  ? 

Mr.  Bouchard:    Just  a  minute,  if  you  please. 

Q.  (By  Mr.  Bouchard)  :  This  shows  $3,238.57 
which  apparently  you  listed  as  income  in  1952. 

A.    Yes,  sir. 

Q.     Did  you  ever  receive  that  money? 

A.     No,  sir. 

Mr.  Bouchard:  I  will  offer  this  as  our  exhibit — 
I  realize  I  took  it  from  your  file  but  I  assume  you 
have  got  another  one. 

Mr.  Sullivan :  I  was  going  to  put  it  in  as  my  ex- 
hibit if  you  were  not  going  to  do  so. 

The  Court:  Well,  we  will  have  to  wait  for  the 
Clerk,  unless  you  can  find  the  ^^ admitted"  stamp 
there. 

Mr.  Bouchard:  We  will  just  leave  that  for  him  to 
do.  [199] 

Q.  (By  Mr.  Bouchard)  :  You  did,  however,  re- 
ceive some  money  during  1952  from  the  Embassy 
Club,  did  you  not? 

A.  After  I  made  a  little  investigation  myself,  I 
received  some  $750.00,  I  believe  it  was. 

Q.     That  was  a  poker  club  out  in  Gardena  ? 

A.     Yes,  sir. 

Q.  And  those  clubs  are  licensed  and  legal  in  that 
area"? 

A.     Yes;  in  the  state  of  California. 
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Q.     Were  you  ever  in  the  club  ? 

A.  Since  the  very  opening,  I  don't  think  I  hav^ 
been  in  there  more  than  three  times.  I  have  been 
in  there  twice  prior  to  this  investigation. 

Q.     Did  you   hear   Mr.   Vitello's   testimony   thii 
morning,  Mr.  Baumgardner?  A.     Yes,  sir 

Q.  Did  you  hear  his  testimony  to  the  effect  that 
in  one  of  his  interviews  with  you  he  inquired  about 
commissions  that  you  had  reported  on  your  tax  re- 
turns for  the  years  1947,  1948  and  1949,  in  the 
amounts  of  $2,000.00,  $3,000.00  and  $6,000.00? 

Did  you  hear  his  testimony  to  the  effect  that  when 
he  asked  you  what  it  was  that  you  told  him  it  was 
from  sources  which  if  you  disclosed  them  to  him 
you  might  lose  your  [200]  job;  did  you  hear  that 
testimony  ?  A.     Yes. 

Q.  Did  you  make  such  a  statement  to  him  in  any 
of  your  interviews  with  him  ? 

A.  It  wasn't  that  exact  statement.  I  said,  ^^It 
might  cause  me  trouble." 

Q.     Could  it  or  did  it  cause  you  trouble? 

A.  The  City  of  Hawthorne  states  that  no  em- 
ployee shall  receive  wages  or  moneys  other  than 
their  wages  unless  you  have  permission  of  the  Civil 
Service  Commission  and  the  Council  of  the  City  of 
Hawthorne— 242. 

Q.  Mr.  Baumgardner,  you  maintained  a  savings 
account  at  various  times  in  the  Bank  of  America, 
did  you  not?  A.     Yes,  sir. 

Q.  First,  let  me  ask  you,  did  you  keep  any  books 
or  records  of  your  various  real  estate  transactions  ? 
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A.     No,  sir ;  I  am  sorry  I  did  not. 

Q.     Why  didn't  you  do  it ^^ 

A.  I  wasn't  in  any  kind  of  a  business — I  did  not 
have  any  kind  of  education  to  keep  them,  if  I  had 
wanted  to. 

Q.  Respondent's  Exhibit  No.  3-C  is  a  schedule 
of  interest  income  received,  not  received  by  you  but 
rather  earned  by  you  during  the  years  1944,  1945, 
1946,  1947,  1948,  1949,  1950  and  1951,  in  various 
amounts.  In  1944  it  is  $115.03.  You  can  see  those 
totals.  Were  these  amounts  of  interest  [201]  paid 
to  you  during  those  years  or  were  they  credited  to 
ac('Ounts  in  the  bank? 

A.  All  deposited  in  my  name  with  the  Bank  of 
America. 

Q.  Were  there  any  of  them  that  were  paid  to  you 
by  check  that  you  are  able  to  recall?  Looking  over 
them,  for  example,  this  one 

x\.     Yes;  he  paid  his  by  check. 

Q.     Who  ?  A.     Mr.  Mann. 

Q.     And  were  the  others 

A.  They  were  all  deposited  in  the  Bank  of 
America,  Hawthorne  Branch. 

Q.  And  were  the  moneys  that  were  deposited 
there  to  your  account — did  they  include  principal 
and  interest  or  were  they  just  interest 'F 

A.     Principal  and  interest. 

Q.     On  Trust  Deeds  owned  by  you? 

A.     Yes,  sir. 

Q.  We  have  stipulated,  Mr.  Baumgardner,  that 
in  1935  you  acquired  a  piece  of  property  at   162 
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Ramona  Avenue  at  a  price  of  $2,500.00  and  that 
you  sold  that  property  in  1944  for  $7,353.17 ;  what 
kind  of  a  property  was  thafi  A.     Dwelling. 

Q.     Did  you  live  in  the  dwelling? 

A.     Yes;  we  did.  [202] 

Q.     For  how  long  a  time? 

A.  Oh,  I  would  think  somewhere — either — some- 
where around  1938  or  1939. 

Q.     And  then  what  did  you  do  with  it  ? 

A.     Well,  we  rented  it  for  a  while. 

Q.     Until  you  sold  it?  A.     Yes. 

Q.     In  1944?  A.    Yes. 

Q.  During  the  course  of  time  that  you  had  that 
property,  did  you  have  to  make  any  improvements 
on  it?  A.     Yes,  sir. 

Q.  What  were  the  nature  of  the  improvements 
and  what  is  your  best  estimate  of  the  amount  of 
those  improvements,  Mr.  Baumgardner? 

A.     For  the  entire  time  I  held  it  ? 

Q.    Yes. 

A.  Well,  there  was  dry  rot  and  those  bugs  that 
eat  up  furniture,  termites. 

Q.     Termites? 

A.  Yes;  and  after  a  period  of  years  we  got  the 
termites  out  of  it  and  then  we  put  in  a  retaining 
wall  in  it,  that  cost  around  $2,500.00,  I  think. 

Q.  We  have  stipulated  that  you  acquired  prop- 
erty at  158  Ramona  Avenue  in  1941  at  a  cost  of 
$2,064.00  and  that  you  [203]  sold  it  in  1944  for 
$5,816.00;  what  kind  of  a  property  was  that? 

A.     It  is  next  to  the  one  you  mentioned  first,  and 
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it  was  in  a  worse  condition  than  162.  I  had  to  tear 

the  thing  down  and  almost  rebuild  it. 

Q.  Do  you  have  any  idea  what  the  cost  of  thosc^ 
improvements  would  be? 

A.  It  was  more  than  162.  It  would  have  cost 
about  $3,000.00  I  would  say. 

Q.  Nov>^,  we  have  agreed  to  stipulate  that  you 
purchased  property  at  611,  617  Truro  Avenue,  Haw- 
thorne, in  1940  and  paid  $5,236.00  and  you  sold  it 
in  1945  for  $11,000.00;  what  kind  of  property  was 
that? 

A.  That  piece  of  property  was  purchased  by  my 
father.  He  wasn't  able  to  carry  it  on  so  I  took  it 
over  for  him.  I  did  sell  it  later  on  for  $11,000.00. 

Q.  And  you  made,  during  the  time  that  that 
property  was  held  by  your  father  or  yourself,  what 
improvements  if  any? 

A.  The  entire  City  of  Hawthorne  in  those  years 
was  sunken.  Every  place  in  town  had  to  be  rebuilt 
and  the  concrete  foundation  had  to  be  built  higher. 
That  was  even  worse  than  the  two  others  because 
of  the  place  it  was  located  in  and  I  spent  a  pretty 
good  lumjj  on  it. 

Q.  What  would  be  your  best  estimate  of  [204] 
that? 

A.     Well,  say  $2,500.00,  something  like  that. 

Q.  Mr.  Baumgardner,  we  stipulated  in  the  rec- 
ord— it  isn't  pursuant  to  a  written  stipulation — that 
in  1945  you  loaned  $6,500.00  to  a  man  by  the  name  of 
Gibson — do  you  recall  that?  A.     Yes,  sir. 

Q.     And  that  in  1946  he  repaid  you  the  sum  of 
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$6,900.00,  is  that  right?  A.     Yes,  sir. 

Q.  Which  looks  as  though  you  made  $400.00  on 
that  transaction.  That  doesn't  appear  to  have  been 
returned  as  income  by  you  in  your  return  for  1946. 
Why  did  you  not  report  that  ? 

A.  At  a  very  short  date  later,  he  came  to  me  and 
borrowed  $500.00  to  go  to  Kentucky  to  bury  his 
brother  who  had  been  shot,  so  I  did  not  get  the 
$400.00. 

Q.  Well,  you  made  $400.00  and  you  loaned  him 
$500.00  within  a  short  period  of  that  ?  A.    Yes. 

Q.    And  did  he  ever  pay  back  that  money? 

A.    $50.00  of  it  I  got. 

Q.    Is  that  all  you  ever  got  ?  A.     That  is  all. 

Q.  What  was  the  conversation  you  had  with  Mr. 
Vitello  the  first  time  that  he  met  you  in  August  of 
1952  at  the  police  [205]  station  in  Hawthorne? 

A.  He  came  to  the  police  department,  introduced 
himself  and  showed  me  his  credentials  and  I  made 
the  statement  that  I  was  used  to  working  with 
Internal  Revenue  men  and  I  invited  him  into  my 
office. 

The  first  question  I  believe  he  asked  me  was,  '^I 
understand  you  were  a  motion  picture  operator  in 
Oklahoma  in  previous  years  at  $45.00  a  week?" 

I  said,  ^^Yes,  sir,"  and  then  I  said,  ^^What  are 
you  doing?  Are  you  investigating  me." 

And  he  said  it  was  nothing  to  get  worried  about, 
it  was  just  a  record  check.  Then  he  wanted  to  know 
if  I  was  married  and  what  were  these  commissions 
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on  my  return,  and  I  said,  ''Are  you  putting  a 
number  on  my  back  instead  of  a  name?''  And  he 
kept  emphasizing  the  fact  that  it  was  just  a  routine 
check.  He  wanted  to  know^  who  my  accoimtant  was 
and  about  the  various  properties  and  Trust  Deeds. 
That  is  just  about  the  conversation. 

Q.  At  the  time  he  exhibited  his  credentials  to 
you,  did  you  know  the  different  functions  of  a 
special  agent  and  a  revenue  agent?  A.    No,  sir. 

Q.  Was  it  at  the  first  visit  that  he  asked  to  see 
the  records  you  had?  A.     Yes.  [206] 

Q.  And  you  directed  him  to  go  to  ]\Irs.  Baum- 
gardner  and  get  them?  A.     I  did. 

Q.  At  his  request,  did  you  also  give  him  per- 
mission to  open  your  safety  deposit  box? 

A.     I  did. 

Q.     And  inspect  that?  A.     Yes. 

Q.  And  did  you  tell  Mr.  Vitello  that  you  had 
made  quite  a  little  money  in  the  thirties  in  dealing 
in  Hawthorne  bonds?  A.     I  did. 

Q.  And  did  you  tell  him  that  some  of  this  money 
that  you  had  made  dealing  in  Hawthorne  bonds 
had  been  used  to  improve  some  of  these  properties 
that  we  admit  you  owned? 

A.     I  think  I  did  but  I  am  not  sure. 

Q.  Did  you,  in  your  work  in  the  police  depart- 
ment, Mr.  Baumgardner,  earn  commissions  from 
any  sources  ? 

A.  Well,  I  think  the  accountant  put  them  down 
as  commissions,  but  actually  I  received  them  as  a 
gratuity.  Numerous  times  I  would  have  people  come 
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in  and  ask  for  private  investigations  and  I  would 
receive  sometimes  $25.00,  $50.00  or  $100.00.  It  all 
depended  on  how  much  the  case  for  the  private  in- 
vestigation amounted  to. 

Q.  Now,  when  you  filed  your  income  tax  for 
the  years  [207]  here  involved  or  for  any  other  year, 
for  that  matter,  was  it  your  opinion  that  you  had 
included  in  your  return  all  of  the  income  that  you 
had  received  during  that  year? 

A.  More  than  enough,  yes,  sir.  I  thought  I  was 
being  very  fair. 

Q.  Now,  on  your  return  of  1949,  Mr,  Baum- 
gardner, this  is  Respondent's  Exhibit  No.  9-1,  you 
report  commission  of  $6,000.00  in  1948 ;  you  reported 
miscellaneous  commissions  $3,000.00  which  is  Gov- 
ernment's Exhibit  H  and  in  1947  commission,  Ex- 
hibit 7-G,  you  reported — excuse  me,  give  me  a 
moment,  your  Honor — you  reported  commissions  of 
$2,000.00. 

Now,  were  those  commission  amounts  that  you  re- 
ported— what  are  they  intended  to  cover? 

A.  Any  moneys  I  might  receive  during  the  year 
for  interest,  for  gratuities  or  anything  that  might 
come  along,  other  than  my  salary. 

Q.  I  notice  that  in  the  year  1949  you  reported 
$6,000.00  but  in  1950,  you  did  not  report  commis- 
sions— did  you  have  income  from  outside  sources  in 
the  year  1950,  Mr.  Baumgardner? 

A.  No,  I  wasn't  working  in  the  early — in  the 
latter  part  of  1950. 

Q.     That  was — strike  that  out,  please.  Was  that 
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oiK^  of  those  years  when  you  were  on  the  out  as 

chief? 

A.     That  is  when  I  got  fired  again.  [208] 

Q.     Then  you  were  reinstated? 

A.     Yes,  sir,  in  1951. 

Q.  Now,  I  think  you  testified  that  all  of  the  in- 
terest income  that  you  received  was  shown  on  the 
Exhibit  Respondent's  3-C,  with  the  exception  of  the 
income  from  Mr.  Mann  which  was  credited  to  your 
account  in  the  bank? 

A.     To  the  best  of  my  knowledge,  yes,  sir. 

Q.  In  the  course  of  your  taxable  year  or  prior 
to  the  time  you  made  out  your  return  for  that  year, 
did  you  call  up  the  bank  and  ask  them  how  much 
money  they  had  credited  to  your  account? 

A.     No,  sir. 

Q.     It  never  occurred  to  you  to  do  it? 

A.  No,  because  I  thought  Mr.  Ludolph  knew  it 
was  about  the  same  every  year. 

Q.     They  were  on  the  same  Trust  Deeds? 

A.     Yes,  sir. 

Q.  Now,  you  heard  Mr.  Adams'  testimony,  did 
you  not,  Mr.  Baumgardner?  A.     Yes,  sir. 

Q.     You  have  also  heard  it  before,  haven't  you? 

A.     Several  times. 

Q.  Did  you  ever  haA^e  any  deals  or  undei'stand- 
ing  with  Mr.  Adams  that  for  a  consideration  that 
you,  as  chief  of  police,  would  afford  him  police 
protection  for  operating  a  [209]  house  of  prostitu- 
tion in  Hawthorne?  A.     No,  sir. 

Q.  Did  you  ever  have  any  such  understanding 
with  Mr.  Ganatta?  A.     No,  sir. 
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Q.     Did  you  know  Mr.  Ganatta  very  well? 

A.     Yes,  very  well. 

Q.     What  did  he  do  in  Hawthorne? 

A.     He  owned  the  City  Cab. 

Q.  Did  Mr.  Ganatta  ever  pay  you  $300.00  a  week 
or  any  other  sum  for  affording  police  protection  to 
either  Mr.  Adams  or  Phyllis  Miller,  or  both? 

A.  He  or  no  one  else  ever  paid  me  any  protec- 
tion, period. 

Q.  Did  you  hear  Mr.  Adams'  testimony  to  the 
effect  that  he  and  Mr.  Ganatta  had  a  conversation 
with  you  in  the  alley  adjoining  the  police  station? 

A.     Yes,  sir. 

Q.  Did  you  and  Mr.  Ganatta  and  Mr.  Adams 
meet  in  the  alley  and  have  a  conversation  about  any- 
thing? A.     Yes,  sir. 

Q.  What  was  the  conversation  and  how  did  it 
take  place? 

A.  Prior  to  this  meeting  of  Mr.  Adams  and  Mr. 
Ganatta,  I  had  issued  orders  to  pick  up  the  license 
of  Raymond  Adams  [210]  because  he  falsified  his 
application.  It  states  thereon: 

^'Have  you  ever  been  convicted  of  a  felony?" 
And  he  put  on  it,  '^No." 

And  after  going  through  the  matter  with  the 
Federal  Bureau  of  Investigation  and  the  State 
Bureau  of  Investigation,  the  reports  came  back 
showing  that  he  had  been  convicted  so  Captain 
Parker  was  instructed  to  pick  up  his  cab  license. 

The  reason  for  the  conversation  in  the  alley  was 
Mr.  Ganatta  asking  me  to  give  him  another  chance. 
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He  ^Yas  financially  destitute  and  he  had  a  wife  and 
kids  and  that  I  would  be  doing  him  a  favor,  and 
after  talking  back  and  forth  I  agreed  to  let  him  have 
it,  but  that  he  would  have  to  be  responsible  and  if 
he  ever  saw  anything  wrong  that  he  would  turn 
the  license  in  himself  and  he  did  a  short  time  later. 

Q.     Mr.  Ganatta  did?  A.     Yes,  he  did. 

Q.     Did  he  discharge  Mr.  Adams'? 

A.     Yes,  he  did. 

Q.  By  the  way,  Mr.  Baumgardner,  have  you  ever 
been  convicted  of  a  criminal  act,  either  a  felony  or 
a  misdemeanor? 

A.     This  is  my  first  arrest. 

Q.     ^Vh at  do  you  mean? 

A.  The  one  that  Mr.  Ganatta  was  responsible 
for. 

Q.     Have  you  ever  been  convicted? 

A.     I  have  never  been  in  jail.  [211] 

Q.  I  did  not  ask  you  that.  You  have  never  been 
convicted  of  a  criminal  act,  either  a  felony  or  a 
misdemeanor,  have  you?  A.     No,  sir. 

Q.  Did  you  hear  Mr.  Adams'  testimony  to  the 
etfect  that  in  this  conversation  you — let  me  see  your 
other  hand — did  you  hear  the  testimony  of  Mr. 
Adams  that  he  had  this  conversation  with  you  that 
you  showed  him  a  diamond  ring  and  that  you  said 
that  some  madam  had  given  you  that? 

A.     Yes,  I  did. 

Q.  Did  you  ever  have  such  a  conversation  vdih. 
him,  Mr.  Baumgardner?  A.     No. 
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Q.  How  long  have  you  worn  that  diamond  ring' 
Mr.  Baumgardner?  A.     Since  1946. 

Q.     Where  did  you  get  it? 

A.     I  got  it  from  the  brothers  of  the  lodge. 

Q.     What  was  the  occasion  for  that? 

A.     I  was  made  a  32nd  degree  mason. 

Q.     Did  you  ever   get — strike   that   out,   pleas 
Did  you  ever  meet  Mr.  Adams  or  Mr.  Ganatta  a 
the  donkey  baseball  games?  A.     Never. 

Q.  Did  you  ever  learn  that  a  house  of  prostitu 
tion  was  [212]  being  operated  in  Hawthorne  by  Mr 
Adams  and  Phyllis  Miller,  Mr.  Baumgardner? 

A.     Yes,  sir. 

Q.     How  did  you  learn  about  it? 

A.  Officer  McGowan  and  Officer  Hill  were  the 
two  officials  that  were  working  on  the  evening  radio 
car.  Officer  Hill  told  me  that  there  was  more  traffic 
than  usual  on  141st  Street  and  I  said,  ^^What  kind 
of  traffic"? 

And  he  said,  ^^Taxicabs."  When  he  was  relieved  at 
at  8 :00  in  the  morning  he  reported  that  to  me.  The 
next  evening  I  went  in  the  radio  car  with  he  and 
Officer  McGowan  but  there  was  no  activity  for  some 
reason  or  other  and  it  was  shut  off  before  we  got 
there. 

Q.     How  long  did  it  actually  operate? 

A.  Five  or  six  days.  When  Phyllis  Miller  testi- 
fied it  was  eight  days,  I  will  agree  with  her  because 
it  might  have  been  eight  days  before  we  found  it. 

Q.  Mr.  Adams  testified  that  he  had  this  conver- 
sation with  you  and  he  said  you  said  that  you  would 
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think  about  it  and  would  suggest  a  place  for  him 

to  open  up. 

A.     He  would  testify  to  anything  because  I  took 
his  license  from  him. 

Q.     Well,  there  is  no  truth  in  that  statement,  is 
there?  A.     l^o.  [213] 

Q.     How  big  a  town  is  Hawthorne? 

A.     28,000. 

Q.     Has  there  been  much  or  little  vice  in  Haw- 
thorne, Mr.  Baumgardner? 

A.     Very  little  vice. 

Q.     It  has  the  reputation  of  being  a  clean  little 
community?  A.     Yes,  that  is  true. 

fc  Q.  Did  you  ever  buy  any  property,  Mr.  Baum- 
gardner,  in  the  name  of  either  your  daughter  or 
your  son? 

A.     Yes,  I  bought  automobiles  but  I  cannot  re- 
member about  any  real  property. 

Q.     You  say  you  bought  an  automobile  in  either 
your  son  or  daughter's  name?  A.     Yes. 

Q.     Why  did  you  do  that? 
B       A.     Well,  we  were  always  subject  to  false  arrest. 
The  more  you  have  in  somebody  else's  name,  the 
less  possibility  there  is  that  they  can  take  it  away 
from  you. 

The  Court:    We  will  have  a  short  recess. 

(Short  recess  taken.) 

The  Clerk:     The  Court  is  now  in  session. 
Q.     (By  Mr.  Bouchard) :     Mr.  Baumgardner,  the 
principal  items  that  the  Government  claims  which 


242  Milford  E.  Baumgardner,  et  iix.,  vs, 

(Testimony  of  M.  R.  Baumgardner.) 
were  left  off  of  your  tax  returns  were  [214]  in- 
terest and  in  one  case,  $20.00  or  $25.00  worth  of 
dividends  that  I  will  refer  to  in  a  minute. 

Why  did  you  not,  on  your  tax  returns,  include 
specifically  these  items  of  income  which  I  have 
stipulated  to  were  earned  by  you  in  those  years'? 

A.  The  biggest  part  of  these — the  interest,  I 
was  paying  out  more  than  I  was  getting  in. 

Q.     Was  the  interest  actually  paid  to  you^ 

A.  Actually  I  never  received  any  of  it.  It  was 
deposited  in  my  account. 

Q.  But  as  well  as  having  earned  income,  these 
amounts,  were  you  also  paying  interest  on  obliga- 
tions? A.    Yes,  sir. 

Q.  Now,  you  started  building  your  home  in  1948, 
did  you  not  ?  A.    I  believe  so. 

Q.     And  did  that  require  any  cash? 

A.     Yes,  sir. 

Q.     How  much? 

A.  I  borrowed  $7,500.00  from  the  Bank  of 
America  and  I  think  I  have  $6,500.00  today. 

Q.     And  what  did  the  house  cost  you? 

A.  It  cost  me  $14,500.00,  all  equipped  and  ready 
to  move  in. 

Q.     You  mean  furniture [215] 

A.     That  was  furniture  and  everything. 

Q.  Mr.  Baumgardner,  if  there  is  any  income  or 
if  it  is  established  in  this  case  that  there  is  any 
income  that  you  earned  or  which  was  earned  by  you 
in  any  of  these  years  that  wasn't  reported  on  your 
return,  regardless  of  what  amount  it  was,  was  any 
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of  that  income  omitted  by  you  the  purpose  of  evad- 
ing any  tax  ?  A.     No. 

Q.  Did  you,  during  these  years  1942  to  say  1949, 
have  any  substantial  amount  of  cash  on  hand  ? 

A.  Yes,  at  one  time  I  probably  had  $15,000.00, 
$16,000.00  or  $18,000.00  probably. 

Q.  And  was  that  money  that  was  a  result  of  your 
dealing  in  the  bonds  you  have  talked  about? 

A.    Yes. 

Q.  And  you  did,  did  you  not  as  police  chief, 
make  some  money  on  private  investigations'? 

A.     Yes,  sir. 

Q.  Now,  w^hat  was  your  cash  position  say  during 
the  years  1950  and  1951? 

A.  Oh,  I  would  be  down  a  few  thousand.  I  built 
four  little  homes  and  I  was  building  my  own  home, 
so  I  was  getting  pretty  low  until  I  sued  the  Haw- 
thorne Press  and  then  I  got  liquid  again. 

The  Court:     You  got  liquid  or  licked?  [216] 

The  Witness:     Liquid. 

Q.  (By  Mr.  Bouchard) :  As  a  matter  fact,  you 
recovered  rather  a  substantial  amount  from  the 
Hawthorne  Press  in  the  libel  action,  did  you  not? 

A.    Yes,  I  did? 

Q.     A  rather  substantial  amount? 

A.    Yes. 

Q.    What  was  the  amount? 

Mr.  Sullivan:  I  object.  This  is  not  relevant  be- 
cause it  isn't  in  the  tax  years. 

Mr.  Bouchard:     Was  the  suit  in  1951,  1952 
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The  Court:  Well,  let  him  answer  the  question. 
What  was  the  amount? 

The  Witness:  The  judgment  was  $17,500  and 
there  was  a  settlement  of  $13,500.00. 

The  Court:  Did  you  receive  any  of  these 
amounts  in  the  taxable  years  ? 

Mr.  Bouchard:     I  believe  not,  your  Honor. 

The  Witness:  The  income  tax  report  will  show 
it  exactly. 

Mr.  Bouchard:    No,  your  Honor. 

May  I  approach  the  witness,  your  Honor? 

The  Court:    You  may.  [217] 

Q.  (By  Mr.  Bouchard) :  Mr.  Baumgardner,  it 
is  the  contention  of  the  Government  in  this  case  that 
you  had  some  interest  in  the  Beacon  Cafe — you 
know  where  the  Beacon  Cafe  is  ?  A.    Yes,  sir. 

Q.     How  long  have  you  known  that? 

A.  Ever  since  the  beginning,  I  think,  it  was  in 
1933. 

Q.  Where  is  it  located  with  reference  to  the 
police  station? 

A.  It  is  across  Hawthorne  Boulevard  and  about 
one  block  north  from  the  police  department. 

Q.  You  have  heard  some  testimony  in  this  case 
to  the  effect^ — and  this  testimony  comes  largely 
through  exhibits  in  the  form  of  escrows  that  you 
gave  Mr.  Walker  or  he  understood  you  put  up  the 
money  for  a  half  interest  in  the  Beacon  Cafe — did 
you  hear  his  testimony?  A.     Yes,  sir. 

Q.  Did  you  put  up  some  of  your  own  money  to 
purchase  an  investment  in  the  Beacon  Cafe? 
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A.     No,  sir. 

Q.  Why  did  you  say,  ''No,  sir'^ — I  call  your  at- 
tention to  the  fact  that  the  escrows  show  that  you 
put  up  certain  money  in  escrow — explain  this  whole 
Beacon  Cafe  transaction  to  the  Court. 

A.  All  the  officials  of  the  City  and  County  used 
to  [218]  meet  for  lunch  and  one  day  while  I  was  in 
there,  I  was  approached  and  asked  to  see  what  I 
could  do  for  Jimmy  Bruno,  that  he  was  interested 
in  part  or  all  of  the  Beacon  Cafe.  It  was  Andy  Lo- 
coco  who  approached  me,  and  I  told  him  I  would 
do  what  I  could. 

After  that,  Clyde  told  me  that  they  were  trying 
to  gi^\ 

Q.     That  is  Clyde  Walker? 

A.  Yes,  and  one  morning  I  was  sitting  talking 
in  the  Beacon  Cafe  and  he  said  he  could  get  it  for 
me,  so  I  think  I  gave  him  some  cash  and  possibly  a 
check.  It  was  about  the  time  that  Lee  Gibson  was 
closing  the  escrow. 

Q.  And  that  is  the  $6,900.00  check  that  we  have 
stipulated  to  here"? 

A.  Yes,  that  is  right.  I  endorsed  it  over  to  him. 
Any  way,  after  I  gave  him  this  money,  he  told  me  he 
would  take  it  to  escrow  and  that  is  how  I  got  in- 
volved with  Clyde  Walker. 

Q.  Did  Mr.  Lococo  make — did  Mr.  Lococo  give 
you  any  reason  why  he  wanted  you  to  front  for 
Jimmy  Bruno? 

A.  He  either  stated  it  was  because  he  was  having 
domestic  trouble  or  he  had  a  I'oeord.  T  don't  remem- 
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ber  now  but  I  have  heard  many  things  since.  I  think 

it  was  because  of  his  domestic  trouble  in  Milwaukee. 

Q.  You  say  that  this  $6,900.00  you  got  from  Gib- 
son you  transferred  into  this  escrow;  did  you  ever 
receive  that  back  [219]  from  Jimmy  Bruno  ? 

A.     Oh,  yes. 

Q.  And  any  moneys  that  you  advanced  in  the 
various  years  you  were  reimbursed  by  Mr.  Bruno, 
were  youl  A.     Always. 

Q.  Now,  you  remember  when  Mr.  Staten  became 
interested  in  the  Beacon  Cafe,  do  you  ? 

A.    Yes,  sir. 

Q.  What  were  the  circumstances  under  which  he 
became  interested? 

A.  Well,  we  were  having  a  little  party  for  Jim 
Staten 's  return  from  the  armed  forces  and  the  prop- 
osition was  to  see  if  I  could  get  Staten  in  there  and 
he  agreed  to  take  it  for  one  year.  If  he  took  it  over 
at  the  end  of  the  year  he  got  half  of  it  and  if  not, 
he  was  supposed  to  surrender  it. 

Q.     Who  was  he  going  to  surrender  it  to? 

A.     To  Jimmy  Bruno  at  the  time. 

Q.  Is  that  the  extent  of  your  connection  or  in- 
terest in  the  Beacon  Cafe?  A.     That  is  it. 

Q.  Was  the  Beacon  Cafe  any  sort  of  an  invest- 
ment that  would  have  interested  you  personally? 

A.    Not  at  all. 

Q.    Why? 

A.  Because  it  is  a  dive  at  the  back  and  had  a 
third  [220]  rate  restaurant  at  the  front. 
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Q.  Now,  you  remember  when  Mr.  Andrew  Lo- 
coeo  took  over  and  started  to  operate  it,  do  you  ? 

A.     Yes,  just  about. 

Q.  You  never  had  any  interest  in  the  Cafe  dur- 
ing his  operation  ? 

A.  I  never  had  an  interest  in  any  cafe  or  bar, 
period. 

Q.  Any  of  the  moneys  that  you  may  have  put 
up  out  of  your  own  funds,  as  for  example,  the 
$6,900.00  you  say  you  think  you  put  up  in  escrow, 
you  put  that  up  on  behalf  of  Jimmy  Bruno  and  he 
repaid  you*?  A.    Yes,  sir. 

Mr.  Bouchard:     I  think  that  is  all,  your  Honor. 

Cross-Examination 
By  Mr.  Sullivan: 

Q.  Mr.  Baumgardner,  outside  of  bank  and  lend- 
ing transactions,  what  is  the  largest  amount  of  cash 
on  hand  that  you  had  at  any  time? 

A.     $16,000.00  to  $18,000.00. 

Q.     Do  you  know  when  that  was? 

A.  Oh,  T  imagine^  1947  or  1949  or  1946  possibly, 
somewhere  in  there. 

Q.     Where  did  you  keep  it? 

A.     At  home,  all  over  the  joint. 

Q.     You  never  counted  it?  [221] 

A.  Why?  I  knew  where  it  was.  I  felt  that  it  was 
safe. 

Q.     Did  you  ever  take  vacations? 

A.     Yes,  sir. 
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Q.  Did  you  leave  the  money  just  there  around 
the  house  when  you  were  on  a  vacation? 

A.    Yes,  sir. 

Q.  What  did  you  do  when  you  moved  from  one 
house  to  another?  A.     Took  it  with  me. 

Q.     Did  you  eoimt  it  at  that  time? 

A.     No,  I  did  not.  T  carried  it  in  my  money  belt. 

Q.  Did  you  take  it  out  of  the  places  all  over  the 
house  and  put  it  into  a  money  belt? 

A.     No,  that  is  when  I  moved. 

Q.  When  you  came  from  Oklahoma,  you  say  you 
had  $2,000.00,  $3,000.00  or  $4,000.00?  A.     Yes. 

Q.  You  don't  know  whether  it  was  $2,000.00, 
$3,000.00  or  $4,000.00?  A.     No,  I  do  not. 

Q.  Where  did  you  live  when  you  came  out  here 
to  California? 

A.  I  stayed  in  the  fire  department.  That  was  just 
about  1927.  [222] 

Q.     Did  you  live  there? 

A.  Yes,  when  I  was  married  I  worked  six  days 
and  six  nights  in  the  week. 

Q.  Did  the  fire  department  furnish  you  with  a 
separate  room? 

A.     No,  it  was  just  a  fire  department. 

Q.     You  mean  it  was  just  a  dormitory? 

A.  No,  there  was  only  two  of  us.  It  was  only  one 
great  big  room. 

Q.    Where  did  you  have  the  money  then? 

A.    In  my  belt. 

Q.  Did  you  count  the  money  when  you  got  mar- 
ried, Mr.  Baumgardner?  A.     No. 
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Q.  Where  did  you  keep  it  after  you  were  mar- 
ried and  moved  into  a  house  or  apartment  ? 

A.  Picture  frames,  put  it  behind  pictures,  to- 
bacco cans,  coffee  cans,  and  all  over  the  place. 

Q.     When  did  you  live  at  162  Ramona? 

A.  I  believe  that  was  1935  or  1936,  somewhere 
in  there. 

Q.     1935  or  1940? 

A.  No,  it  would  not  be  1940  because  we  were 
living  on  611  Truto  then. 

Q.  Where  did  you  keep  the  money  at  162  Ra- 
mona,  Mr.  Baumgardner?  [223] 

A.     In  my  belt. 

Q.  And  you  moved  to  611  Truro  from  162  Ra- 
mona,  did  you?  A.     Yes. 

Mr.  Bouchard:  Your  Honor,  I  makes  this  sug- 
gestion ;  I  have  one  more  witness  that  I  think  will  be 
reasonably  short  and  I  hate  to  keep  this  man  wait- 
ing. It  is  agreeable  to  Mr.  Sullivan  that  we  can  put 
him  on  first,  if  it  is  agreeable  with  the  Court. 

The  Court:  It  is  agreeable  to  me.  You  are  ex- 
cused, Mr.  Baumgardner,  meantime. 

(Witness  temporarily  excused.) 

The  Clerk:    Will  you  tell  us  your  name,  please? 
Mr.  Travers :     Tad  Travers. 


250  Milford  R.  Baiimgardner,  et  iix,,  vs. 

Whereupon, 

TAD  TRAVERS 

called  as  a  witness  for  and  on  behalf  of  the  Peti- 
tioners, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows : 

Direct  Examination 
By  Mr.  Bouchard: 

Q.     What  is  your  name,  please  1 

A.     Tad  Travers. 

Q.    And  your  first  name  is  Tad?  [224] 

A.    Yes,  sir. 

Q.    Mr.  Travers,  where  do  you  live  ? 

A.    518  Anhurst  Drive,  Berkeley. 

Q.     What  is  your  business  or  occupation? 

A.     I  am  in  the  oil  business. 

Q.     What  company? 

A.     The  Brookline  Oil  Company  of  California. 

Q.     Are  you  an  officer  of  that  company? 

A.     I  am  the  president  of  the  corporation. 

Q.  What  was  your  business  and  occupation  dur- 
ing the  years  1932  to  1940? 

A.  I  was  in  the  investment  security  business  with 
a  firm  called  Crowell,  Weedon  &  Company,  Los 
Angeles. 

Q.  And  is  that  one  of  the  larger  well-known 
investment  houses  in  this  city?  A.     Yes,  it  is. 

Q.  During  the  period  that  you  were  with  them, 
did  they  do  a  substantial  volmne  of  business  in 
securities?  A.     Yes,  sir. 
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Q.  When  did  you  start  with  them  and  when  did 
you  terminate  your  relationship  with  them  ? 

A.  1932,  at  the  inception  of  that  business,  that  is, 
in  that  firm,  actively  until  1940  and  then  in  the  ab- 
sence of  several  years,  during  the  war  period  up  to, 
as  I  recall,  1946. 

Q.  Now,  during  the  period  of  time  that  you  were 
with  [225]  Crowell,  Weedon  &  Company,  did  you 
have  anything  to  do  with  the  municipal  bonds  of  the 
City  of  Hawthorne?  A.     Yes,  sir. 

Q.     What  did  you  have  to  do  with  them'? 

A.  I  might  state  that  I  was  in  charge  of  the 
municipal  bond  department.  That  is  a  function  of 
the  business  and  as  such,  we  were  appointed  as  the 
fiscal  agents  for  the  City  of  Hawthorne  in  connec- 
tion with  proceedings,  refunding  proceedings  cover- 
ing their  very  special  assessment  bonds. 

Q.  What  was  the  financial  position  of  the  City 
of  Hawthorne  at  that  time  ? 

A.  It  was  very  much  impaired  by  reason  of  sub- 
stantially all  the  properties,  due  in  part  to  the  spe- 
cial assessment  of  bond  discounts  that  had  been 
formed  and  taxes  levied  which  were  delinquent. 

Q.  What  did  you  do  in  connection  with  your 
employment  as  a  fiscal  agent  for  the  City? 

A.  Among  other  things,  one  of  our  duties  was  to 
prepare  an  analysis  of  the  City's  financial  position, 
showing  the  delinquent  properties  and  the  various 
bond  discounts  that  were  in  default  and  a  compre- 
hensive analysis  of  facts  that  would  be  pertinent  to 
the  situation,  and  the  purchase — T  mean  the  purpose 
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of  which  was  preparatory  to  a  refunding  proceed- 
ing of  the  special  assessment  bonds  and  the  subse- 
quent restoration  of  the  delinquent  properties  to  the 
tax  rolls.  [226] 

Q.  What  was  the  only  source  of  the  income  of 
the  City  of  Hawthorne  with  which  to  pay  off  these 
bonds? 

A.  I  might  answer  your  question  by  stating  the 
principal  or  the  prime  source  of  revenue  to  dis- 
charge the  debt  would  be  the  proceeds  from  the  levy 
and  collection  of  taxes  on  the  special  assessments, 
to  provide  the  funds  to  service  the  debt.  That  would 
be  the  prime  source. 

However,  there  was  an  additional  source.  Under 
that  schedule  which  incidentally,  the  most  of  these 
bonds  which  we  are  now  discussing  and  for  the  pur- 
pose of  this  discussion  we  will  identify  as  bonds, 
issued  under  the  Municipal  Bond  Act  of  1915 — 
there  were  others,  but  we  will  confine  our  discussion 
to  the  1915  bonds. 

Now,  in  addition  to  the  revenue  or  the  source  of 
revenue  that  I  have  just  testified  to,  there  was  a  sec- 
ondary obligation  in  which  the  City  was  obligated 
to  levy  a  tax  in  order  to  get  ten  cents  on  each  $100.00 
of  assessed  valuation  over  the  entire  taxable  prop- 
erty within  the  City,  to  provide  additional  funds  to 
service  these  bonds. 

Q.  What  steps,  if  any,  did  you  take  as  the  fiscal 
agent,  to  work  out  a  refunding  of  these  delinquent 
bonds? 

A.     As  a  result  of  our  analyses  and  our  recom- 


Commissioner  of  InfeniaJ  Revoiue  253 

(Testimony  of  Tad  Travers.) 

mendations  and  findings,  we  recommended  to  the 
City,  one,  that  we  hold  a  special  election  for  the 
purpose  of  voting  in  the  matter  of  bonds,  to  refund 
and  pay  off  the  existing  default  of  the  [227]  special 
assessment  bonds  at  fifty  cents  on  the  dollar. 

Q.  Now,  in  connection  with  your  work  at 
Crowell,  Weedon  &  Company,  did  either  Crowell, 
Weedon  &  Company  or  you,  acquire  any  of  these 
bonds'?  A.    We  did. 

Q.  And  after  acquiring  them,  did  you  sell  any 
of  them?  A.    Yes,  sir. 

Q.  Were  you  in  charge  of  that  part  of  the  office 
of  Crowell,  Weedon  &  Company  that  had  control  in 
this  bond  market?  A.    Yes,  sir. 

Q.  That  was  your  responsibility  in  the  firm,  was 
it,  Mr.  Travers?  A.    It  was. 

Q.  Now,  what,  if  anything,  did  you  do  as  fiscal 
agent  for  the  City  to  apprise  the  people  of  the  City 
of  Hawthorne  of  the  program  that  you  had  out- 
lined? 

A.  On  numerous  occasions,  special  meetings  were 
called  with  the  heads  and  members  of  the  various 
departments,  such  as  police,  fire,  water  department 
and  street  department,  meetings  for  the  purpose  of 
going  over  in  some  detail  as  to  the  problem  on  hand 
and  the  ways  and  means  of  accomplishing  something 
to  affect  the  refund  of  the  special  assessment  bonds 
and  restore  the  properties  to  the  tax  rolls.  [228] 

Q.  Are  you  acquainted  with  Mr.  M.  R.  Baum- 
gardner,  commonly  known  as  Jack  Baumgardner, 
seated  here  at  the  table  with  me? 


254  Milford  R.  Baumgardner,  ef  tix,,  vs, 

(Testimony  of  Tad  Travers.) 

A.    Yes,  sir. 

Q.     How  long  have  you  known  him? 

A.     I  first  became  acquainted  with  Mr.  Baui 
gardener  around  1933  to  my  best  recollection. 

Q.  And  was  that  in  connection  with  your  duties 
as  fiscal  agent  for  the  City  of  Hawthorne? 

A.  Yes,  sir.  With  this  explanation,  that  at  that 
time  I  am  sure,  at  the  time  I  am  speaking  of,  1933 
or  thereabouts,  I  wasn't  an  officer  of  the  City  of 
Hawthorne,  that  is,  as  a  fiscal  agent  and  under  con- 
tract of  employment,  but  we  were  dealing  actively 
in  bonds  at  that  time  and  were  familiar  with  the 
City  and  had  made  recommendations  to  the  City.  |l| 

Q.  Now,  did  you  on  any  occasion  during  the 
years  to  1930,  when  you  were  interested  in  the  bond 
situation  out  there,  did  you  sell  any  of  these  bonds 
—you  personally — to  Mr.  Baumgardener  ? 

A.     I  did. 

Q.     Did  he  pay  for  them?  A.     Yes,  sir. 

Q.  Were  there  more  than  one  series  of  bonds 
that  had  been  issued? 

A.  Yes,  there  were  quite  a  niunber  of  series, 
thirty  or  [229]  something  like  that. 

Q.     Did  you  give  me  a  figure? 

A.     In  excess  of  thirty. 

Q.  Were  there  some  series  that,  from  a  buyer's 
standpoint,  were  preferable  to  another  series? 

A.    Yes. 

Q.  During  those  years  in  the  thirties,  did  Mr. 
Baumgardner  ever  call  you  on  the  phone  or  talk  to 
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you  and  ask  your  advice  or  opinion  as  to  which 

series  might  be  the  better  one  to  buy? 

A.     He  did. 

Q.  Now,  in  dealing  wdth  those  bonds — first  let 
me  ask  you,  are  those  bonds  registered  bonds'? 

A.     Registered  bonds? 

Q.     Yes.  A.     No,  they  were  coupon  bonds. 

Q.     Coupon  bonds?  A.     Yes,  sir. 

Q.     Not  registered?  A.     No,  sir. 

Q.  Did  you,  at  any  time  on  one  or  more  occa- 
sions, deliver  bonds  to  the  City  Treasurer  of  the 
City  of  Hawthorne  on  a  receipt  basis? 

A.     Yes. 

Q.     Was  that  a  common  practice?  [230] 

A.     Yes,  sir. 

Q.  Can  you  rc^eall  whether  or  not  on  any  occa- 
sions when  you  delivered  bonds  to  the  City  Treas- 
urer on  receiy)t  basis  that  you  told  the  City  Treas- 
U]'(^r  who  was  going  to  buy  those  bonds  and  who 
they  were  for? 

A.  I  have  no  specific  recollection.  That  was 
twenty  some  odd  years  ago. 

Q.     That  is  right. 

A.     I  could  not  answer,  no. 

Q.     You  don't  know?  A.     No. 

Q.  Do  you  know  whether  or  not  on  any  occasion 
when  Mr.  Baumgardner  may  have  asked  your  opin- 
ion as  to  which  would  be  the  better  series  to  buy, 
whether  you  told  him  or  not  that  you  could  have 
bonds  of  that  series  delivered  for  him  if  he  wanted 
them?  A.     Well,  substantially,  yes. 

Q.     Have   you   any   idea   now   as   to   how   many 
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bonds  Mr.  Baumgardner  may  have  purchased  from 

you  over  the  thirties,  Hawthorne  bonds? 

A.     I  have  no  idea  as  to  the  specific  amount,  no. 

Q.  Well,  would  it  be  $100,000.00  or  $1,000.00  or 
$15,000.00  or  $20,000. 

A.     May  I  have  a  drink  of  water,  your  Honor? 

The  Court:     Sure.  [231]  ^ 

The  Witness:  Well,  it  wasn't  of  any  great  ma- 
terial amount  such  as  $200,000.00  or  so.  If  it  were  it 
would  have  registered.  The  best  way  I  could  answer 
that  question  is  to  say  it  would  be  a  limited  amount, 
maybe  some  place  between  $15,000.00  to  $35,000. 

When  I  am  speaking  of  $25,000.00  or  $35,000.00, 
I  am  speaking  of  the  par  value  of  these  bonds  which 
are  seven  per  cent  coupon  tax  exempt  bonds,  and 
while  that  was  due  and  payable  by  the  City,  the 
market  value  of  these  bonds  at  that  time,  they  were 
selling  at  ten  cents,  twelve  cents  and  fourteen  cents 
on  the  dollar,  so  I  am  referring  to  the  amount  as 
$25,000.00  or  $15,000.00  or  $30,000.00  or  $35,000.00, 
and  I  am  quoting  from  my  memory. 

Q.     (By  Mr.  Bouchard)  :     I  understand. 

A.  But  the  amount  I  am  referring  to  is  the  prin- 
cipal amount,  which  is  the  obligation  to  be  paid,  not 
the  market  value.  I  want  to  make  that  clear. 

Q.  That  is  right.  I  suppose  the  market  value 
fluctuated  ?  You  could  buy  them  at  ten  cents  and  if 
you  held  them  long  enough  you  could  get  thirty 
cents  to  the  dollar? 

A.  A  number  of  bonds  in  cities,  other  than  Haw* 
thorne,  and  including  Hawthorne,  trading  at  eight 
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cents  or  ten  cents  were  i)aid  on  a  par  and  accrued 
interest  )3asis,  but  whether  those  bonds  [232]  that 
I  had  sold  to  Mr.  Baumgardner,  whether  or  not  any 
or  all  of  these  specific  bonds  were  paid  by  the  City 
at  par  and  accrued  or  at  a  discount,  if  any,  I  have 
no  way  of  knowing. 

Q.  But  some  of  the  bonds  of  the  City  of  Haw- 
thorne were  paid  off  at  par  and  accrued  ? 

A.     Yes,  some  of  them  were,  I  know  that. 

Q.  The  fact  that  these  bonds  were  not  registered 
means  that  they  were  freely  transferable  from  hand 
to  hand  ?  A.     They  had  currency  value,  yes. 

Q.     They  had  currency  value  ?  A.     Yes. 

Q.  During  the  thirties,  Mr.  Travers,  were  a  good 
many,  if  you  know,  of  the  employees  of  the  City  of 
Hawthorne  dealing  in  bonds  of  the  City*? 

A.  Now,  when  you  say  "di  good  many"  I  don't 
think  there  were  a  good  many,  and  again  I  want  to 
try  to  answer  your  questions  but  you  must  remem- 
ber this  is  a  long  time  ago  and  I  want  to  be  as  fac- 
tual as  I  possibly  can,  and  be  as  directly  responsive 
to  your  questions  as  I  can. 

You  say  ''a  good  many'?'' 
■      Q.     Well,  were  there  other  employees  that  you 
personally  know  of  in  the  City  that  were  dealing 
in  these  bonds,  Mr.  Travers  ?  A.     Yes. 

Q.     That  is  good  enough.  [233] 

A.     Yes,  sir. 

Mr.  Bouchard:  All  right,  that  is  all.  Thank  you, 
Mr.  Travers. 
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Cross-Examination 
By  Mr.  Sullivan : 

Q.  Mr.  Travers,  you  testified  that  you  sold  bonds 
to  Mr.  Bainngardner  ?  A.     Yes,  sir. 

Q.  Did  you  sell  bonds  to  Mm  as  a  representative 
of  Crowell,  Weedon  &  Company,  or  did  you  sell 
your  own  personal  bonds  to  him'? 

A.     Crowell,  Weedon. 

Q.     The  records  of  these  series  of  sales  would  be 
in  the   records   of  Crowell,   Weedon   &   Company,  ] 
would  they  not,  Mr.  Travers? 

A.     Yes.  I  will  answer  that  question,  yes. 

Q.  As  fiscal  agent  for  the  City  of  Hawthorne 
between  the  years  1935  and  1940,  did  you  know 
whether  the  City  of  Hawthorne  from  the  records  of 
the  bondholders,  that  is,  the  people  who  purchased 
the  bonds  and  the  cost  when  you  turned  them  in? 

A.  They  w^ould  have  kept  records  but  for  your 
information,  these  bonds  were  sold  originally — they 
were  sold  both  by  underwriters  and  then  distributed 
by  the  underwriter's  again  to  various  clients  and  in 
the  process  of  collecting  [234]  bonds,  one  of  the  pro- 
cedures would  be  to  send  these  bonds  in  and  to  send 
these  in  by  registered  mail  with  draft  attached,  and 
in  many  cases  the  officers  of  the  City  would  have  no 
direct  way  of  knowing  specifically  who  was  the 
owner  of  bond  number  so  and  so. 

It  may  have  been  reflected  in  their  books  as  com- 
ins:  from  the  bank  or  from  dealers.  The  bonds  would 
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be  recorded  as  being  presented  by  a  dealer  or  a  bank 
as  distinguished  from  the  individual  who  actual!}' 
owned  them. 

Q.  Crowell,  Weedon  &  Company  w^as  the  fiscal 
agent  for  Hawthorne,  starting  in  w^hat  year? 

A.  Either  1935  or  1936.  I  don^t  remember.  It  was 
thereabouts,  either  one  of  these  two  years. 

Q.  And  prior  to  that  time,  was  there  much  deal- 
ing by  Crow^ell,  Weedon  &  Company  in  Hawthorne 
bonds  ? 

A.     Yes,  we  were  quite  active  in  trading  then,  yes. 

Q.  When  was  Crow^ell,  Weedon  founded,  if  you 
know,  Mr.  Travers? 

A.  In  1932,  February,  March,  or  thereabouts  in 
the  year  1932. 

Mr.  Sullivan :     That  is  all. 

Mr.  Bouchard:  That  is  all,  Mr.  Travers,  thank 
you. 

The  Court:    You  may  be  excused. 

(Witness  excused.) 

Mr.  Sullivan:  Mr.  Baiungardner,  will  you  re- 
sume the  [235]  stand? 
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Whereupon, 

M.  R.  BAUMGARDNER 

called  as  a  witness  for  and  on  behalf  of  the  Peti- 
tioners, having  been  previously  duly  sworn,  resumed 
the  stand  and  testified  further  as  follows: 

Cross-Examination 
(Continued) 
By  Mr.  Sullivan; 

Q.    Mr.  Baumgardner 

The  Court:  I  don't  think  we  can  &nish  tonight. 
I  would  like  to  recess  at  4:30  and  come  back  tomor- 
row morning. 

Mr.  Bouchard:  Off  the  record,  Miss  Reporter, 
please. 

The  Court:    All  right. 

(Discussion  outside  the  record.) 

The  Court:    Back  on  the  record. 

Q.  (By  Mr.  Sullivan)  :  Let  us  see,  we  got  up  to 
I  think  611  Truro — ^when  did  you  live  there,  Mr. 
Baumgardner? 

A.  In  the  latter  part  of  1938  or  somewhere  in 
1939. 

Q.  Where  did  you  keep  the  money  when  you 
lived  there?  A.    In  my  belt. 

Q.    All  the  time?  A.    Yes,  sir. 

Q.    What  denomination  were  the  bills?  [236] 

A.     Oh,  I  had  $50.00 's  and  and  $100.00's. 

Q.     How  big  a  packet  did  that  make? 
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A.  Oh,  like  that  (indicating)  and  you  could  turn 
them  around. 

Q.  And  you  moved  from  611  Truro  to  443  East 
129th  Street?  A.     I  believe  so,  yes,  sir. 

Q.     Where  did  you  keep  the  money  then  ? 

A.  I  still  carried  it  on  me.  I  was  always  equipped 
with  a  gun  and  everything  else.  It  was  good  pro- 
tection. 

Q.     Why  didn't  you  keep  it  around  the  house? 

A.  Well,  I  had  been  w^heeling  and  dealing  in 
bonds  and  one  day  I  would  have  money  and  the  next 
day  I  would  not  have  monej^ 

Q.  When  were  you  wheeling  and  dealing  in 
bonds  ?  A.     1935  to  1939  possibly. 

Q.  Is  this  not  the  same  time  that  you  lived  at 
611  Truro  and  said  that  you  kept  it  in  a  belt? 

A.  Yes,  we  moved  there  in  1938  or  1939.  The 
other  one  was  303  East  Delaware.  That  is  where  we 
hid  it  under  the  rug  and  I  think  that  was  in  1932  or 
1933.  I  am  j)ositive  it  was. 

Q.  You  testified  you  got  that  ring  from  your 
lodge?  A.     Yes,  sir,  the  lodge  brothers. 

Q.     I  think  you  testified  that  you  got  it 

A.     I  got  it  from  eight  of  them.  [237] 

Q.     Do  you  remember  their  names? 

A.     Does  that  make  any  difference? 

Mr.  Bouchard:  I  object  to  that  question  as  being 
immaterial  and  not  relevant  to  any  issues  in  the 
case. 

The  Court:     What  is  the  materiality? 

I'he  Witness :     They  are  all  members  of  the  Bhie 
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Lodge  and  none  of  them  are  gamblers  and  none  of 

them  are  policemen. 

Q.  (By  Mr.  Sullivan)  :  Can  you  give  us  their 
names?  A.     No,  sir,  I  will  not. 

Q.     Does  that  ring  have  any  significance? 

A.  It  is  the  ring  I  got  when  I  became  a  32nd 
degree  Mason. 

Q.  To  get  back  to  the  case  on  hand,  how  much 
cash  on  hand  did  you  have  in  the  year — at  the  date 
December  31,  1951? 

A.  I  said  $3,000.00  or  $4,000.00,  didn't  J,  a 
ready  ?  I  am  not  sure  because  I  have  been  spendin 
money  on  building  houses,  too,  and  my  own  home. 

Q.  Didn't  ^ou  first  testify  that  Mr.  Vitello  first 
visited  you  in  1952  ?  A.     Yes. 

Q.  And  this  cash  in  hand  figure  has  been  some- 
thing that  has  been  coming  up  in  this  tax  investi- 
gation for  three  years  [238]  now?  A.     Yes. 

Q.  And  you  haven't  yet  been  able  to  decide  how 
much  you  had  at  certain  points? 

A.  Well,  I  am  in  trouble  with  the  Federal  Gov- 
ernment with  my  job  in  Hawthorne  and  I  don't 
know  what  the  dates  were  or  what  the  monies  were. 
I  know  that  I  am  dealing  with  the  Western  Build- 
ing &  Loan  Company.  I  cannot  tell  you  because  I 
wasn't  going  back  and  counting  it  every  day. 

Q.  We  are  interested  here  with  the  amount  of 
the  cash  you  had  on  hand  at  the  end  of  the  years 
1941  through  1951,  Mr.  Baumgardner. 

Can  you  tell  us  the  amount  of  cash  you  had  on 
hand  at  the  end  of  any  one  of  these  years? 
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A.     No,  sir. 

Q.  These  bonds  that  you  purchased,  did  you  pur- 
chase any  of  them  direct  from  the  City  of  Haw- 
thorne ? 

A.  No,  sir,  from  some  of  the  officials  indirectly. 
We  would  make  exchanges  with  series.  I  got  all  of 
mine  from  Tad  Travers. 

Q.     Did  you  hold  them  until  they  matured? 

A.     No,  sir. 

Q.  In  the  previous  trial  held  in  the  Southern 
District  of  California,  did  you  not  testify  on  June, 
1949,  as  follows: 

Mr.  Bouchard:     What  page?  [239] 

Mr.  Sullivan:     On  page  46. 

Q.  (By  Mr.  Sullivan):  ''Q.  Mr.  Baumgard- 
ner, how  much  cash  approximately  did  you  have  on 
hand,  outside  of  the  bank,  in  your  home  or  in  other 
I)]aces,  in  1935? 

''A.  Well,  T  started  mostly  working  wdth  bonds 
at  that  time.  Sometimes  I  had  money  and  sometimes 
I  didn't.  I  could  not  give  you  an  answer  because 
T  don't  know  the  exact  date  when  I  started  with  the 
])()Va\  redemption  program  out  there,  and  I  cannot 
aiiswcM'  that  because  if  it  w^as  possible  to  buy  bonds 
in  those  days,  then  the  possibility  was  that  I  was 
down  to  nothing  because  T  was  buying  any  and  all 
the  bonds  that  I  could  ,get. 

*^Q.  Is  it  your  testimony  then  that  sometimes 
you  had  money  and  sometimes  you  hadn't? 

*'A.     That  is  correct. 

''Q.     Could  there  be  a  period  of  one*  year  when 
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you  did  not  have  any  money?  A.     Could  be. 

^^Q.     Two  years? 

^^A.  This,  I  think,  carried  through  the  years,  I 
believe  1935  to  1939,  or  maybe  1940.  I  don't  know 
the  exact  years.  You  buy  bonds  and  you  [240]  lay 
them  aside  until  they  mature.  They  pay  the  money 
and  you  get  your  money  and  put  it  right  back  if 
you  have  an  opportunity  of  buying  more  bonds." 

Do  you  remember  testifying  to  that  effect,  Mi 
Baumgardner  ? 

A.  Well,  if  it  is  on  that  transcript,  I  must  hav( 
testified  to  it  but  I  cannot  remember  exactly  what 
it  is  all  about.  I  am  trying  to  give  you  the  facts  to 
the  best  of  my  honest  ability.  I  don't  think  they  even 
did  mature.  I  don't  think  any  of  them  have  matured. 
If  they  did,  I  don't  know  anything  about  it.  » 

Q.  You  testified  that  you  bought  them  from  Mr. 
Travers ;  who  did  you  sell  them  to  ? 

A.  I  bought  them — I  put  them  with  the  officials 
and  they  put  them  in  the  office  and  when  the  money 
was  available  they  would  get  it. 

Q.     Who  do  you  mean  by  ^^ officials"? 

A.  Officials  of  the  City  of  Hawthorne  at  that 
time. 

Q.  Mr.  Baumgardner,  you  testified  on  direct  ex- 
amination that  you  put  some  articles,  some  assets 
rather,  in  the  names  of  your  children  rather  than  in 
your  own  name;  what  was  the  reason  for  that  now? 

A.    In  case  of  false  arrest. 

Q.    Were  you  ever  sued  for  false  arrest?  [241] 


Commissioner  of  Infernal  Ue venue  265 

(Testimony  of  M.  R.  Uaumgardner.) 

A.  No,  but  almost  everyone  in  liawthonie  was, 
except  me. 

Q.  Why  did  you  buy  certain  items  in  the  cliil- 
drens '  names  and  yet  other  items  in  your  own  name  ? 

A.  There  was  no  cash  in  their  names,  no  cash 
period.  It  was  always  hidden.  All  they  could  have 
got  v;as  an  automobile  worth  $1,250.00  or  something 
like  that. 

Q.  When  did  you  buy  the  automobile  in  your 
daughter's  name,  do  you  remember? 

A.  I  believe  it  was  in  1946,  but  I  am  not  sure. 
'  Q.  At  that  time  you  had  $1,058.00  in  the  Peoples 
Federal  Savings  &  Loan,  $991.00  in  the  Bank  of 
America,  commercial  account ;  $5,183.00  in  the  Bank 
of  America,  savings  account.  Didn't  you  think 
that 

A.  I  can  tell  you  about  that.  I  was  using  that 
car  most  of  the  time  and  the  police  department  did 
not  want  it  in  my  name,  period. 

Q.  What  was  your  purpose  in  buying  Trust 
Deeds,  Mr.  Baumgardner? 

A.     Buying  it  at  a  discount. 

Q.     What  was  your  purpose? 

A.     To  get  them  to  pay  up  and  get  the  interest. 

Q.     To  make  money?  A.     Yes. 

Q.     The  purpose  was  investing — investment? 

A.     That  isn't  investment,  is  it? 

Q.  Yet,  you  did  not  think  it  necessary  to  report 
the  income  from  it?  A.     I  did  report  it. 

Q.     What  years  did  you  report ! 
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A.  I  think  it  is  all  down  on  the  reports  and 
forms  that  I  filed  with  the  Federal  Government. 

Q.  I  show  you  Exhibit  5-E  and  ask  you  where  on 
that  you  recorded  any  interest  income  or  Trust 
Deeds  or  otherwise,  Mr.  Baumgardner? 

A.  I  think  I  was  paying  interest  that  offset  any- 
thing that  I  was  getting  here. 

Q.    You  did  not  record  it  on  here? 

A.  No,  I  just  balanced  my  own  books  in  my  own 
mind.  I  don't  think  I  was  beating  the  Government. 
I  think  I  was  trying  to  be  social  and  liberal.  I  don't 
think  I  was  trying  to  beat  anyone. 

Q.  And  you  stated  that  you  got  commission,  that 
you  received  gratuities  rather,  for  doing  private 
investigations.  Did  you  report  that  on  your  tax 
return  ? 

A.  I  think  that  was  covered  under  other  moneys, 
that  is  the  way  I  reported  it  on  my  income  tax. 

Q.  What  years  did  you  receive  these  gratuities, 
Mr.  Baumgardner? 

A.  I  think  I  have  mentioned  them  on  the 
forms.  [243] 

Q.     Do  you  know  how? 

A.  I  think  the  exhibits  showed  the  years  1947, 
1948  and  1949. 

Q.  Did  you  receive  gratuities  in  any  other  years, 
Mr.  Baumgardner? 

A.  No,  I  don't  think  so.  I  was  in  the  fire  depart- 
ment part  of  the  time. 

Q.     How  long  have  you  been  a  police  ofScer? 

A.     Twenty-nine  and  a  half  years. 
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Q.     At  that  time,  you  had  only  received  these 
gratuities  in  1947,  1948  and  1949;  is  that  right? 

A.     Yes,  sir. 

Mr.  Sullivan:     Your  Honor,  it  is  now  4:30,  and 
I  am  going  to  go  into  another  matter,  so  I  think  this 
would  be  a  good  time  to  break  now. 
I.  The  Court:     All  right,  we  will  recess  until  9:00 
tomorrow  morning. 
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(Witness  excused.) 

(Whereupon,  at  4:30  o'clock,  p.m.,  November 
30,  1955,  the  hearing  in  the  above-entitled  mat- 
ter was  adjourned  to  Thursday,  December  1, 
1955,  at  9:00  o'clock  a.m.)  [244] 


(Proceedings 
The  Clerk :     The  Court  is  in  session. 

Mr.  Sullivan:     Mr.  Baumgardner. 

Mr.  Bouchard :  Before  Mr.  Sullivan  starts,  your 
Honor,  I  would  like  to — I  cannot  find  it — ^but  in 
any  event,  yesterday  I  was  handed  a  copy  of  an 
amendment  to  Respondent's  answer  and  it  is  a 
copy  of  an  amendment  to  Respondent's  answer  for 
the  year  1947,  proposing  to  increase  the  deficiency. 

I  suppose  I  should  offer  a  formal  reply  to  it,  but 
I  would  like  to  have  counsel  state  on  the  record  the 
basis  for  the  alleged  increase.  I  have  no  idea  what 
it  is  and  I  think  I  am  entitled  to  that  information. 

The  Court:     Will  you  do  that,  Mr.  Sullivan? 

Mr.   Sullivan:     The   deficiencv   is   based   on   the 
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increased  investment  in  the  Beacon  Cafe  as  shown 
by  the  testimony  of  James  Staten.  Mr.  Staten  testi- 
fied that  the  $5,760.00  was  given  to  him  by  Mr. 
Baumgardner.  We  did  not  have  this  as  part  of  Mr. 
Baumgardner's  investment  in  the  cafe. 

Additionally  there  was  $2,000.00  handed  to  him, 
he  said,  as  cash  on  hand.  The  book  showed  $2,950.00 
as  additional  investment  and  cash  on  hand,  and  we 
did  not  have  him  charged  for  that,  so  we  increased 
the  amount — we  increased  it  by  the  amount  of 
$5,760.00  and  $2,950.00. 

Mr.  Bouchard:  That  is  sufficient.  It  is  a  [247] 
sufficient  statement  as  to  what  it  is,  yes. 

The  Court:  Before  we  start,  I  would  like  to 
finish  this  case  by  noon. 

Mr.  Sullivan :  I  will  only  be  about  half  an  hour 
or  an  hour. 

The  Court:     Thank  you. 

Whereupon 

M.  R.  BAUMGARDNER 

called  as  a  witness  for  and  on  behalf  of  the  Peti- 
tioners, having  been  previously  duly  sworn,  resumed 
the  stand  and  testified  further  as  follows: 

Cross-Examination 
(Continued) 
By  Mr.  Sullivan : 

Q.  Just  when  did  you  acquire  the  bonds,  Mr, 
Baumgardner,  the  City  of  Hawthorne  bonds  that 
you  were  dealing  in? 
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A.  Ever  since  they  became  available.  It  was,  I 
believe,  in  1932,  1933,  1934. 

Q.  Didn't  you  testify  it  was  from  1936  to  1939 
that  you  acquired  the  bonds  in  a  previous  trial? 

A.  No,  I  think  I  testified  as  soon  as  they  were 
available,  Mr.  Sullivan. 

Q.  I  direct  your  attention  to  page  6  of  Mr. 
Baumgardner 's  testimony  in  the  previous  trial.  This 
is  on  direct  examination  by  Mr.  Bouchard. 

^^Q.  Now,  Mr.  Baumgardner,  do  you  know, 
what,  if  any,  [248]  profit  you  made  in  buying  and 
selling  bonds  of  the  City  of  Hawthorne*? 

^'A.     Do  you  mean  the  total  amount  of  moneys? 

^'Q.    Yes. 

^'A.  I  imagine  it  would  run  between  $12,000.00 
and  $15,000.00. 

'^Q.     And  that  was  during  what  period  of  time? 

"A..  Oh,  I  would  say  from  1936  or  1937  until 
1939,  maybe  1940.'' 

Do  you  not  remember  so  testifying  in  the  criminal 
trial,  Mr.  Baumgardner? 

A.     If  it  so  states  in  that  testimony,  yes,  sir. 

Q.  Are  you  changing  your  testimony  now  to  say 
that  you  acquired  them  before  1936,  1937  or  1939? 

A.  I  was  under  the  impression  that  I  testified 
also  that  I  bought  these  as  soon  as  they  were  avail- 
able, Mr.  Sullivan,  and  I  have  a  pretty  good  mem- 
ory. 

Q.  Before  1935  you  had  how  much  invested  in 
bonds  approximately?  A.     Almost  all  I  had. 
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Q.  What  would  your  best  estimate  of  that 
amount  be,  Mr.  Baumgardner "? 

A.     $2,000.00  or  $3,000.00. 

Q.  Yesterday  I  showed  you  Exhibit  5-E  which 
I  now  show  you  and  I  asked  you  if  there  was  any 
interest  shown  on  this  [249]  return. 

Your  answer  was — and  correct  me  if  I  am 
wrong — to  the  effect  that  you  paid  out  interest  in 
about  the  same  amount  that  year,  so  you  thought 
they  balanced  off.  A.     That  is  true. 

Q.     I  direct  your  attention  to  Exhibit  1-A,  th 
schedule  of  assets  and  liabilities.  A.     Yes. 

Q.  You  have  no  liabilities  in  the  year  1946 
want  to  ask  you  now  if  you  had  additional  assets 
on  wMch  you  owed  money,  rather  than  what  appear 
on  there  ? 

A.    Well,  I  must  have.  I  was  buying  property. 

Q.  In  this  proceeding  we  are  attempting  to  de- 
termine your  income  by  using  the  net  worth  method. 
If  you  had  other  assets,  we  are  very  much  interestedj 
in  finding  out  what  they  were. 

A.     They  were  probably  liabilities  instead  of  as 
sets,  Mr.  Sullivan. 

Q.  Do  you  know  what  the  liabilities  were  where 
you  paid  this  interest  in  the  year  1946  ? 

A.  Well,  I  was  buying  two  or  three  pieces  o 
property,  and  I  was  paying  interest  on  those.  In 
fact  you  mentioned  one  which  I  had  forgotten  about 
and  which  was  the  subject  of  mortgage.  All  I  was 
allowed  to  pay  was  $20.60  a  month;  that  is  [250 
one. 
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T  might  have  others,  but  I  cannot  rememl)er  the 
names  of  them. 

Q.  I  show  you  Syndicate  Mortgage  here  in  Ex- 
hibit No.  1-A,  and  note  at  the  end  of  1941,  tlie 
balance  was  $1,252.35,  and  at  the  end  of  1942,  the 
balance  was  $246.15,  and  at  the  end  of  1943  the 
balance  was  zero. 

I  ask  you  if  that  is  the  same  Syndicate  Mortgage 
interest  payment  you  are  talking  about? 
^    A.     It  must  be. 

Q.  Then  you  did  pay  Syndicate  Mortgage  in 
1946,  interest  to  them,  that  isf 

A.     It  is  possible,  whatever  the  years  were. 

Q.  I  show  you  Exhibit  3-C.  You  will  note  that 
1946  the  amount  is  $1,093.39  interest  income  and 
is  it  your  testimony  that  you  had  interest  payments 
to  offset  that? 

A.  No,  sir;  not  on  this  schedule,  no,  sir,  but  I 
had  invested  moneys. 

Q.  I  think  your  testimony  was,  Mr.  Baumgard- 
ner, that  the  commissions  listed  on  your  returns  for 
the  years  1947,  1948  and  1949  included  interest 
income;  is  that  correct? 
B  A.  Yes,  sir;  any  and  all  moneys  I  made  over 
and  above  my  salary. 

Q.  Now,  in  1950  and  1951,  you  did  not  report 
commission  income,  is  that  correct  ? 

A.     I  was  out  of  work  for  about  a  year.  [251] 

The  Court :  The  fact  that  you  were  out  of  work 
would  not  have  cut  off  whatever  intrest  payments 
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were  being  made  to  yon,  would  it?  It  would  not 

have  any  effect  on  your  interest  income  'f 

The  Witness:  I  believe  in  those  years,  your 
Honor,  I  was  paying  money  all  out  and  I  wasn't 
making  anything  at  all.  I  was  building  four  houses 
plus  my  home  and  I  wasn't  making  anything.  Ac- 
tually I  was  paying  it  all  out,  it  was  expenditure. 

Q.  (By  Mr.  Sullivan) :  I  show  you  Exhibit 
10-J.  You  have  the  City  of  Hawthorne  listed  for 
$3,485.50.  Isn't  it  true  that  you  earned  that  income'? 

A.     That  was  prior  to  August. 

0.     But  3^ou   earned  that  income  in  that   yea 
1950?  A.     Yes. 

Q.     Isn't  it  true  that  you  received  $626.18  inte 
est  income  as  shown  on  Exhibit  3-C? 

A.     That  is  what  it  says  on  the  report. 

Q.     Is  it  true  that  in  1951  you  earned  $6,061,7 
from  the  City  of  Hawthorne  as  shown  in  the  tax 
returns  ? 

A.  That  is  when  they  reimbursed  me  for  my 
being  out  of  work  and  reinstated  me,  and  I  paid 
income  tax  on  that.  '^| 

Q.  Isn't  it  true  that  you  did  get  paid  from  the 
City  of  Hawthorne?  [252]  M 

A,  I  always  did  get  paid.  I  had  twenty-nine 
years'  service.  I  have  never  been  convicted  of  any- , 
thing.  There  never  were  any  charges.  There  are 
some  rotten  politicians  there,  your  Honor,  who  want 
me  out  and  sometimes  I  got  paid  for  a  lot  of  tim.es 
that  I  wasn't  there. 
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Q.  Did  you  earn  commissions  from  investic^a- 
tions  in  1950  or  1951  ? 

A.  I  have  been  in  litigations  ever  since  1950.  T 
do  not  believe  I  have  ever  had  a  chance  to  make 
a  contact  with  any  one,  Mr.  Sullivan. 

Q.  The  costs  of  litigation  are  as  stated  in  Ex- 
hibit 2-B,  legal  fees  reinstatement  $800.00  in  1950 
and  $370.00  in  1951,  is  that  true? 

A.  I  don't  know  whether  your  records  are  true 
or  not.  I  cannot  remember  the  figures  but  I  have 
been  paying  out  ever  since  I  can  remember  in  1950, 
attorneys  fees  and  all  that  goes  with  them. 

Mr.  Sullivan:  Will  you  mark  this  as  Respond- 
ent's Exhibit  next  in  order  for  identification, 
pleased 

The  Clerk:     RR. 

(The  document  above  referred  to  was  marked 
t    Respondent's  Exhibit  RR  for  identification.) 

Q.  (By  Mr.  Sullivan) :  I  show^  you  Respond- 
ent's Exhibit  RR  marked  for  identification  and  ask 
you  if  that  isn't  a  copy  of  a  letter  [253]  you  wrote 
to  the  City  of  Hawthorne  about  the  investigation  in 
Gardena  ?  A.     It  speaks  for  itself. 

Q.    It  is?  A.    Yes,  it  is. 

Q.  You  admitted  receiving  investigation  com- 
missions in  1950  and  1951  in  the  amount  of  $400.00 
or  $500.00? 

A.  I  will  give  the  exact  testimony  here  as  I  did 
in  the  criminal  case. 

The  Court:     What  was  that? 
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The  Witness:  I  was  doing  some  investigation 
for  Fred  Carr,  who  owned  the  buildings.  Fred  Carr 
did  say  he  would  give  me  $400.00  or  $500.00  to  con- 
duct this  investigation.  He  promised  me  and 
promised  me;  I  have  seen  him  a  dozen  times — that 
during  his  investigation  he  would  pay  me,  but  he 
was  always  too  drunk,  so  the  way  he  died,  well, 
probably  he  bought  twelve  cases  of  whisky  and 
locked  himself  in  his  room  and  he  died  there  and  I 
have  never  got  his  money.  S 

That  is  when  the  Hawthorne  Press  and  the  rotten 
politicians  who  are  in  the  job  now  were  doing  every- 
thing to  have  me  dismissed.  I  was  dismissed  without 
charges  and  had  to  go  to  the  Appellant  Court  of 
California  to  get  reinstated.  I  did  write  that  letter. 

Q.  (By  Mr.  Sullivan)  :  Do  you  understand  the 
verb  ^^ receive"  to  be  the  present  [254]  tense*? 

A.     I  don't  know  what  you  mean. 

Q.     This  club  is  it  a 

A.     It  is  a  poker  club. 

Mr.  Sullivan :  At  this  time,  your  Honor,  I  would 
like  to  offer  Exhibit  RR  for  identification  in  evi-, 
dence. 

Mr.  Bouchard:     No  objection. 

The  Court:     Admitted. 

(The  document  heretofore  marked  Respond- 
ent's Exhibit  RR  was  received  in  evidence.) 

Q.     (By  Mr.  Sullivan)  :     What  years  were  yoi 
doing  the  extra  work  in  the  movies  that  you  testified 
you  received  $40.00  a  day  for"? 


II 
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A.  I  started  in  1928  and  probably  ended  uj)  in 
two  or  three  years. 

Q.  Do  you  now  recollect  how  much  money  you 
made  in  any  of  those  years'? 

A.  No,  it  would  average  about  $40.00  a  day  any 
time  I  w^as  there. 

Q.     Did  you  work  one  day  ? 

A.     It  all  depends  on  what  the  picture  was. 

Q.  Did  you  report  this  on  your  income  tax  re- 
turns, Mr.  Baumgardner?  A.     No,  sir. 

Q.     You   testified   on   direct   examination    [255] 
that  you  expended  money  to  renovate  houses  at  158 
and  162  Ramona  and  at  611  Truro? 
^..    A.    Yes,  sir. 

Q.  Do  you  remember  what  year  you  spent  money 
to  renovate  158  Ramona  1 

A.  It  was  in  the  beginning  when  I  bought  it.  I 
don't  know  the  date  or  the  year  even.  The  whole 
thing  was  riddled  with  termites.  I  could  not  sell  it 
until  I  had  repaired  it,  so  I  started  to  do  that. 

Q.  Did  I  understand  your  testimony  that  after 
that — you  kept  the  money  in  the  house  until  1932 
and  after  that  you  carried  a  money  belt? 

A.    Yes,  sir. 

Q.  Is  that  the  same  way  that  you  testified  in 
the  criminal  trial? 

A.  I  don't  know  what  I  testified.  I  think  I  said 
I  kept  it  around  the  house.  I  don't  think  there  was 
any  place  mentioned  except  on  one  particular  oc- 
casion. 

Q.     I    direct   your    attention    to    questions    that 
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were  asked  in  the  previous  trial  and  ask  you  if  you 

testified  as  follows: 

Mr.  Sullivan :     This  is  page  40,  Mr.  Bouchard. 

Mr.  Bouchard :     Thank  you. 

Q.  (By  Mr.  Sullivan):  ^^Q.  (By  Mr.  Hock- 
man)  :     At  the  end  of  1946 [256] 

^^A.     Well,  1946 

*^Q.     The  end  of  1946? 

^'A.  I  don't  remember.  You  are  going  back  too 
far. 

*^Q.     Where  did  you  keep  the  money,  sir? 

'^A.    All  over  the  place. 

'^Q.     Under  the  rug? 

'^  A.  All  over  my  house.  Pardon  me,  your  Honor, 
under  the  rug,  in  coffee  cans  and  in  tobacco  cans. 
In  fact,  I  had  it  all  over  the  house,  any  place  I 
could  hide  it." 

Did  you  so  testify  in  the  criminal  trial,  Mr. 
Baumgardner? 

A.    Yes,  I  did. 

Q.  You  did  not  mention  the  money  belt  in  the 
criminal  trial,  did  you?  A.     No,  I  did  not. 

Q.     Did  you  forget  about  it? 

A.  No.  I  got  quite  a  bit  of  publicity  so  I  stuck 
with  it  because  it  was  true.  No  one  wants  to  believe 
the  truth,  but  I  stuck  with  it. 

Q.     When  did  you  keep — strike  that,  please. 

When  did  you  complete  your  dealings  in  bonds 
in  the  City  of  Hawthorne? 

A.     In  the  latter  part  of  1949  or  close  to  it. 
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Q.    You  mean  1949?  [257] 

A.  1939.  I  don't  think  it  was  in  1940.  T  tliink 
it  was  completed  in  1939. 

Q.  Isn't  it  true  that  you  applied  for  a  loan  of 
$200.00  from  the  Bank  of  America  in  1937  and  were 
turned  dowoi,  Mr.   Baumgardner? 

A.    It  could  be. 

Q.  Did  you  apply  for  a  loan  of  $200.00  in  1938 
to  make  a  trip  on  vacation  to  Oklahoma? 

A.  It  could  be.  I  tell  you  I  bought  so  many 
bonds,  I  hadn't  a  nickel. 

The  Court:  Do  you  mean  those  bonds  were  not 
sufficient  security  to  apply  for  a  small  loan? 

The  Witness :  Mr.  Posterweight  and  Mr.  Travers 
came  out  in  1942  or  1943  for  the  City  of  Hawthorne 
doing  research  on  bond  redemptions.  I  was  assigned 
as  a  sergeant  to  haul  Mr.  Posterweight  and  Mr. 
Travers  to  any  and  all  meetings  or  places  for  the 
purpose  of  picking  up  City  of  Hawthorne  bonds. 

After  they  had  been  appointed  as  fiscal  agents  of 
the  City  of  Hawthorne,  the  City  Council  and  the 
City  attorney  and  the  two  special  agents  or  tlie 
fiscal  agents  sat  down  and  drew  up  condemnation 
proceedings  against  any  and  all  dwelling  properties, 
which  I  think  was  fifty-five  per  cent  delinquent  in 
the  City  of  Hawthorne. 

After  this  condemnation  proceedings  was  finished, 
then  they  advertised  that  an  auction  would  be  h(^ld 
and  at  [258]  that  time  all  ])roperties  that  were 
listed  would  be   sold   at   an   auction,   and   all    such 
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moneys  taken  in  from  the  auction  would  be  used  tc 

pay  off  those  City  of  Hawthorne  bonds,  1959. 

City  employees,  such  as  policemen,  firemen,  treas- 
urer, city  clerk,  building  inspector,  city  attorney 
and  all  the  council  did  participate  in  the  buying  of 
these  City  of  Hawthorne  bonds,  which  took  a  period 
of  years. 

All  pieces  of  property  were  auctioned  off  and  that 
is  the  way  the  money  was  handled  and  the  way  we 
were  paid  on  our  bonds  and  why  it  took  so  long. 

The  Court:  You  held  them  until  the  property 
was  sold? 

The  Witness:     Yes. 

The  Court:     And  then  when  some  of  the  bonds 


i 
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came  m 

The  Witness:  In  other  words,  we  were  close' 
enough  that  they  would  say,  ^^How  many  of  these 
do  you  want"? 

And  I  would  call  Mr.  Travers,  whatever  they 
were,  and  say,  '^ Which  series  are  the  best  to  take"? 

When  these  things  came  along  and  they  did  pay 
me  so  much  money,  I  would  take  it  right  back  in 
bonds. 

Q.  (By  Mr.  Sullivan) :  Did  you  testify  that 
when  you  prepared  your  1951  return,  you  did  not 
know  about  your  interest  in  the  Embassy  Club 
proposition?  [259] 

A.     All  I  knew  is  what  Mr.  Vitello  told  me. 

Q.  Mr.  Vitello  did  not  contact  you  until  August 
of A.     1952. 

Q.    It  was  received  by  the  Government  on  March 
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17,  1952;  at  the  time  you  prepared  your  return  to 
foi^ard  it  to  the  Government,  did  you  know  any- 
thing of  your  interest  in  the  Embassy  Club  ? 

A.     I  had  heard  about  it  through  the  Grand  Jury 
of  Los  Angeles  County. 

Q.     On  direct   examination  you  stated  substan- 
tially that  you  did  not  put  money  in  banks  because 
'  you  were  afraid  you  would  be  sued  for  false  arrest, 
'is  that  correct?  A.    Yes,  sir. 

■     Q.     When  was  this  period  that  you  had  this  fear 
of  being  sued  for  false  arrest? 

A,     Up  until  the  time  I  started  putting  up  the 

buildings  and  putting  my  money  into  buildings. 

'     Q.    Do  you  have  any  idea  when  that  period  was? 

A.     I  don't  know.  As  soon  as  I  started  getting  a 

'  little  money  on  the  bonds,  I  might  have  had  enough 

in  there  to  take  over  things  but  it  never  got  too 

big  until  I  was  building  the  four  places  and  my 

home.  I  was  in  and  out  of  there  and  the  Deeds  and 

'  mortgages  were  paying  o&. 

'      Q.     Then  you  lost  your  faith  in  banks,  is  that 

^  right,  Mr.  Baumgardner?  [260]  A.     Yc^s,  sir. 

Q.     Who  handled  the  vice  matters  in  Hawthorne 

with  the  police  department,  when  you  were  chief  of 

police,  Mr.  Baumgardner?  A.     I  did. 

Q.     You  testified  on  cross-examination  yesterday 

that  in  1946  the  De  Soto  was  put  in  the  name  of 

your  daughter  because  you  used  it  in  police  work? 

A.     I  believe  that  was  the  year.  I  have  always 

done  it  since  that.  It  made  it  double  or  treble  for 
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the  cost  of  insurance  if  you  had  put  it  in  your  own 

name,  so  I  put  it  in  my  daughter's  name. 

Q.  How  old  was  your  daughter  at  this  time  in 
1946,  Mr.  Baumgardner'? 

A.  She  is  eighteen  now.  I  am  not  very  good  at 
figures. 

Mr.  Sullivan :     That  is  all. 

Mr.  Bouchard:  We  are  going  to  finish  by  noon 
all  right. 

I  think  perhaps  it  is  fair  to  point  out  to  your 
Honor  that  what  is  in  this  record  is  just  informa- 
tion, of  course,  at  this  stage.  i|l 

In  the  exhibit  showing  the  schedule  of  interest 
income  which  was  stipulated  was  earned  by  the 
Petitioner  in  the  year  1950,  the  total  amount  is 
$626.18.  The  Commissioner  [261]  has  determinedj^ 
in  determining  the  tax  liability  of  the  Petitioner" 
that  during  that  year,  1950,  he  was  entitled  to  ad- 
ditional deductions  which  did  not  appear  in  his 
return  in  the  amount  of  $1,728.00.  That  appears  in 
the  deficiency  letter  which  is  part  of  the  record  in 
this  case. 

In  1951  the  interest  earned  by  the  Petitioners  and 
credited  in  the  bank  account  is  the  sum  of  $550.53 
and  the  Commissioner  in  his  deficiency  letter  has 
determined  that  the  taxpayer  is  entitled  to  an  ad- 
ditional deduction  for  taxes  and  legal  fees  of  about 
$834.13,  which  he  did  not  take  into  account. 

Mr.  Baumgardner  just  one  or  tv/o  questions. 
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Redirect-Examination 
By  Mr.  Bouchard: 

Q.  Do  you  belong  to  any  service  clubs  in  the 
City  of  Hawthorne'?  A.     Yes,  sir. 

Q.    What  clubs'?  A.    The  Brotherhood  Club. 

Q.  How  long  have  you  been  a  member  of  the 
Rotary  Club,  Mr.  Baumgardner? 

A.    Eighteen  years. 

Q.    Are  you  still  a  member?  A.    Yes. 

Q.  I  understand  you  met  Mr.  Travers  while 
acting  as  his  [262]  chauffeur  in  connection  with 
the  Hawthorne  affairs?  A.     That  is  right. 

Q.  Did  you  buy  any  of  these  Haw^thorne  bonds 
from  anyone  at  Crowell,  Weedon  other  than  Mr. 
Travers  ? 

A.     I  bought  them  all  from  Mr.  Travers. 

Q.  Now,  there  was  some  testimony  by  Mr.  Vi- 
tello  to  the  effect  that  Mr.  Baumgardner  told  him 
that  you  were  quite  a  gambler;  are  you? 

A.  I  do  not  even  know  one  card  from  the  other. 
I  back  a  horse  once  in  a  while. 

Q.    You  bet  on  a  horse  now  and  again? 

A.    Yes. 

Q.    Do  you  ever  go  to  Las  Vegas? 

A.     Yes,  once  in  a  while. 

Q.     But  you  are  not  a  gambler? 

A.  No,  sir;  I  don't  know  the  slightest  thing 
about  it.  Let  me  correct  that.  I  do  know  draw  poker 
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from  stud  poker,  what  they  are  playing  but  I  do 

not  know  how  to  play  it. 

Jl 
Q.     You  told  Mr.  Sullivan  in  answer  to  one  of! 

his  questions  that  you  could  not  tell  him  the  amount 

of  cash  you  had  on  hand  at  the  end  of  any  one  year 

starting  with  1941.  Can  you  make  any  reasonable 

estimate  ? 

A.  I  testified  in  the  criminal  court  that  it  was 
$6,000.00,  $8,000.00  or  $10,000.00.  I  don't  know  ex- 
actly what  it  was.  [263] 

Q.     Did  you  know  at  the  end  of  each  of  the  yea 
involved  in  this  proceeding  that  you  had  more  and 
substantially  more  cash  on  hand  than  $100.00? 

A.    I     always     had     $6,000.00,     $8,000.00     o 
$10,000.00,  After  I  got  into  this  bond  business 
never  had  anything  in  my  pocket. 

Q.  Let  me  ask  you  this.  I  think  you  have  in- 
dicated it  perhaps  but  I  want  to  be  sure  and  get  it 
established  in  the  record.  . 

Was  there,  during  the  years  1930  and  1931  whicW ' 
are  the  years  when  this  redemption  program  of  the 
Hawthorne  City  bonds  was  being  worked  out,  was 
there  a  good  deal  of  trafficking  in  these  bonds  bjii 
police  officials  and  employees  of  the  City  of  Haw- 
thorne ? 

A.  Yes,  sir;  all  that  had  any  money  at  all.  In 
fact,  they  were  holding  these  meetings  so  that  the 
public  could  get  aware  of  it  and  participate  in  it 
if  they  wished. 

Mr.  Bouchard:  In  the  interest  of  saving  time, 
may  I  approach  the  witness? 
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The  Court:     Certainly. 

Mr.  Bouchard:     That  is  all,  your  Honor. 

Mr.  Sullivan :     No  questions. 

The  Court:    You  are  excused. 

(Witness  excused.) 

Mr.  Bouchard:  I  know  your  Honor  is  waiting 
for  me  [264]  and  I  thought  I  had  something  I 
wanted  to  do  and  I  will  probably  get  half  way 
down  the  street  and  remember  it,  but  I  think,  your 
Honor,  I  will  have  to  say  that  that  is  all. 

The  Court:  Mr.  Sullivan,  do  you  want  to  file 
the  amended  answer  or  have  you  done  that? 

Mr.  Sullivan:  I  filed  it  with  the  Clerk  yester- 
day. 

I  would  like  at  this  time  to  have  it  stipulated  that 
if  Mr.  Perkins  was  called  as  a  witness,  he  would 
testify  as  follows 

Mr.  Bouchard:  I  would  like  one  further  stipu- 
lation with  respect  to  that  and  that  is  that  Mr.  Per- 
kins is  no  longer  employed  by  Crowell,  Weedon  and 
since  that,  Crowell,  Weedon  doesn't  have  records 
prior  to  the  year  1936  with  reference  to  these  Haw- 
thorne bond  transactions,  is  that  correct? 

Mr.  Sullivan:     That  is  correct. 

Mr.  Bouchard:     All  right. 

The  Court:     His  testimony  will  be  admitted. 

The  Clerk:     SS,  your  Honor. 

(The  document  above  referred  to  was  marked 
Respondent's  Exhibit  SS  and  received  in  evi- 
dence.) 
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Mr.  Sullivan:  That  is  all  for  the  Respondent, 
your  Honor. 

The  Court:  I  would  like  to  dispose  of  this  case 
by  deciding  it  from  the  bench  but  I  am  not  going  to 
because  [265]  there  are  so  many  stipulations. 

Mr.  Sullivan:  I  was  just  going  to  make  such  a 
motion  and  ask  your  Honor  if  he  would  give 

The  Court:  Sixty  days  for  filing  briefs  and 
thirty  days  to  reply. 

Mr.  Bouchard:     Very  well,  thank  you. 

The  Clerk:     Thank  you,  gentlemen. 

The  Clerk:  If  your  Honor,  please,  counsel  for 
the  Respondent  has  charge  of  all  the  exhibits  1-A 
through  17-Q  and  Respondent's  Exhibits  R  through 
SS. 

That  is  the  complete  calendar  setup  for  this  ses- 
sion for  the  Court  in  Los  Angeles. 

(Whereupon,  at  9:55  o'clock  a.m.,  Thursday, 
December  1,  1955,  the  hearing  in  the  above- 
entitled  matter  was  closed.) 

Filed  December  12,  1955,  T.C.U.S.  [266] 
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[Title  of  Tax  Court  and  Cause.] 

Docket  Nos.  49897,  49899 

CERTIFICATE 

I,  Howard  P.  Locke,  Clerk  of  the  Tax  Court 
of  the  United  States,  do  hereby  certify  that  the 
foregoing  documents,  1  to  21,  inclusive,  constitute 
and  are  all  of  the  original  papers  on  file  in  my  office 
as  called  for  by  the  *' Designation  of  Contents  of 
Record  on  Review,"  including  joint  exhibits  1-A 
to  17-Q,  inclusive,  attached  to  stipulation  of  facts, 
respondent's  exhibits  R  to  Z,  inclusive,  A  A  to  EE, 
inclusive  and  GG  to  SS,  inclusive,  (FF  marked  for 
identification  only  and  not  left  with  record),  in  the 
cases  before  the  Tax  Court  of  the  United  States 
docketed  at  the  above  numbers  and  in  which  the 
petitioners  in  the  Tax  Court  have  initiated  an  ap- 
peal as  above  numbered  and  entitled,  together  with 
a  true  copy  of  the  docket  entries  in  said  Tax  Court 
cases,  as  the  same  appear  in  the  official  docket  book 
in  my  office. 

In  testimony  whereof,  I  hereunto  set  my  hand 
and  affix  the  seal  of  the  Tax  Court  of  the  United 
States,  at  Washington,  in  the  District  of  Columbia, 
this  3rd  day  of  December,  1956. 

[Seal]        /s/  HOWARD  P.  LOCKE, 

Clerk,  Tax  Court  of  the 
United  States 
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[Endorsed]:  No.  15397.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Milford  R.  Baum- 
gardner  and  Pearl  E.  Baumgardner,  Petitioners,  vs. 
Commissioner  of  Internal  Revenue,  Respondent. 
Transcript  of  the  Record.  Petition  to  Review  a 
Decision  of  The  Tax  Court  of  the  United  States. 

Piled  December  17,  1956. 

Docketed :     December  24,  1956. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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No.  15397 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


MiLFORD  R.  Baumgardner  and  Pearl  E.  Baumgardner, 

Petitioners, 
vs. 

Commissioner  of  Internal  Revenue, 

Respondent. 


Petition  to  Review  a  Decision  of  the  Tax  Court  of  the 
United  States. 


APPELLANTS'  OPENING  BRIEF. 


Jurisdictional  Statement. 

This  is  an  appeal  from  a  decision  of  the  Tax  Court  of 
the  United  States,  findings  of  fact,  and  opinion  of  the 
Tax  Court,  which  will  be  found  in  the  Transcript  of 
Record  at  pages  43  to  57.  This  Court  has  jurisdiction 
under  the  provisions  of  Section  7482  of  the  Internal  Rev- 
enue Code  of  1954. 

Statement  of  the  Case. 

The  deficiency  letters  were  mailed  to  each  of  the  tax- 
payers May  11,  1953.  In  each  petition  it  is  alleged  that 
the  proposed  additional  assessments  for  all  years  except 
1950  and   1951  are  barred  by  the  provisions  of  Section 
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275  of  the  Internal  Revenue  Code  of  1939.  Respondent 
concedes  this  fact  unless  he  proves  fraud  as  to  any  year  or 
with  respect  to  the  years  1948  and  1949  he  proves  that  the 
taxpayers  omitted  from  gross  income  an  amount  properly 
includible  therein  which  is  in  excess  of  25%  of  the  amount 
of  gross  income  stated  in  the  returns  [Tr.  p.  66]. 

Respondent's  counsel  in  his  opening  statement  stated 
that  the  respondent's  case  is  a  net  worth  case,  and  that  the 
deficiencies  and  statutory  notice  were  set  up  on  a  net 
worth  basis,  with  the  exception  of  the  years  1944  and 
1949,  where  the  deficiencies  were  set  up  for  specific  items 
of  unreported  income   [Tr.  p.  67]. 

The  parties  have  stipulated  many  facts,  one  of  which 
is  Exhibit  1-A,  showing  the  assets  and  liabilities  of  peti- 
tioners during  the  years  1942  to  1951,  inclusive.  This 
exhibit  was  prepared  by  respondent  (Stipulation  of  Facts, 
Par.  2).  There  is  in  dispute  with  respect  to  that  exhibit 
three  items: 

(a)  Cash  on  hand  at  the  beginning  and  end  of  each 
year; 

(b)  Investment  in  the  Beacon  Cafe;  and 

(c)  Investment  in  the  Embassy  Club. 

Petitioners  are  husband  and  wife  and  reside  in  Haw- 
thorne, California.  Joint  returns  were  filed  for  all  years, 
except  1945  and  1947,  for  which  years  separate  returns 
were  filed.  The  issues  involved  relate  to  transactions  in- 
volving only  the  husband  and  he  will  be  referred  to  as 
''petitioner". 

Petitioner,  during  all  of  the  years  involved,  was  Chief 
of  Police  of  the  City  of  Hawthorne,  California.  He  came 
to  California  from  Oklahoma  in  1924,  and  at  that  time 
had  saved  $2,000  or  $3,000.     He  went  to  work  as  a  fire 
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man  in  the  Hawthorne  Fire  Department  at  a  small  salary 
and  worked  nights  at  a  restaurant.  He  was  married  to 
petitioner  wife  in  1927.  They  have  two  children.  He 
went  to  work  for  the  Police  Department  in  Hawthorne  in 
1930.  In  1937  he  became  Chief  of  Police  and  occupied 
that  position  until  his  retirement  in  June,  1953,  except 
for  a  short  period  hereinafter  referred  to.  During  the 
early  days  he  worked  as  a  motorcycle  escort  in  motion 
pictures,  earning  $40  per  day  when  he  worked. 

Mrs.  Baumgardner  has  lived  in  Hawthorne  since  1919, 
growing  up  and  going  to  school  there  [Tr.  p.  202].  She 
did  not  know  how  much  money  her  husband  had  when 
they  were  married,  but  knows  he  had  some,  as  she  was 
not  dependent  upon  his  salary   [Clk.  Tr.  p.  202]. 

In  the  early  1930's,  the  City  of  Hawthorne  was  in 
financial  difficulties  by  reason  of  the  fact  that  a  substantial 
part  of  its  real  estate  had  been  removed  from  its  tax 
rolls  because  of  the  default  of  special  assessment  bonds. 
It  was  necessary  to  work  out  a  refunding  program  of  these 
bonds  so  that  delinquent  properties  could  be  restored  to 
the  tax  rolls  [Clk.  Tr.  pp.  250-253].  The  City  of  Haw- 
thorne employed  Crowell,  Weedon  &  Co.,  a  well  known 
investment  house  in  Los  Angeles,  as  its  fiscal  agent  to 
work  out  its  refunding  operations.  Mr.  Tad  Travers 
was  in  charge  of  the  Municipal  Bond  Department  of 
that  company  and,  as  such,  handled  the  refunding  opera- 
tions referred  to  [Tr.  p.  250]. 

Mr.  Travers  was  with  Crowell,  Weedon  &  Co.  from 
1932  to  1946,  except  for  the  War  years.  Since  then  he 
has  been  president  of  the  Brookline  Oil  Company  of 
California.  He  testified  that  on  numerous  occasions  special 
meetings  were  called  with  the  heads  and  members  of  the 
various  departments  of  the  City,  such  as  the  Police  De- 
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partment,  the  Fire  Department,  the  Water  Department, 
and  the  Street  Department,  for  the  purpose  of  going 
over  in  detail  the  problem  of  the  City  and  explaining  the 
methods  developed  to  refund  the  delinquent  special  as- 
sessment bonds  and  restore  properties  to  the  tax  rolls 
[Tr.  p.  253]. 

Both  Crowell,  Weedon  &  Co.  and  Mr.  Travers  bought 
some  of  these  bonds.  They  were  selling  at  ten  to  four- 
teen cents  on  the  dollar,  but  the  City  was  obligated  to 
pay  them  off  at  par  [Tr.  pp.  251,  256].  There  were  some 
thirty  or  more  different  series  of  bonds  and,  from  a 
buyer's  standpoint,  some  series  were  preferable  to  other 
[Clk.  Tr.  p.  254].  The  bonds  were  all  bearer  bonds  an 
freely  transferable;  they  were  all  tax  exempt,  and  som^ 
of  them  were  paid  off  at  par  [Tr.  p.  256]. 

In  1933,  Travers  met  petitioner,  and  he  testified  tha 
in  the  period  1933  to  1939  there  were  substantial  dealing 
in  these  bonds.  He  personally  sold  some  of  these  bond 
to  petitioner  and  estimated  that  he  sold  him  anywhere 
from  $15,000  to  $35,000  par  value  of  these  bonds.  He 
also  advised  petitioner  on  various  occasions  which  series 
were  most  desirable  for  him  to  buy.  He  knows  personall)! 
that  other  employees  of  the  City  of  Hawthorne  were 
dealing  in  these  bonds  [Tr.  p.  257].  Petitioner  says  there 
was  very  active  trading  in  these  bonds  by  City  employee^ 
[Tr.  p.  224]. 

During  that  period  (1932-1939),  petitioner  made  a 
profit  of  from  $15,000  to  $16,000  in  buying  and  selling 
these  bonds  and  had  that  amount  of  cash  on  hand  at  the 
beginning  of  the  opening  net  worth  period  [Tr.  p.  224]. 

From  1935  on,  petitioner  bought  real  estate  and  trust 
deeds  on  real  estate  with  the  monies  realized  from  the 
sale   of   Hawthorne   bonds    [Tr.   p.   225].      He   received 
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rents  from  such  real  estate  and  interest  on  the  trust  deeds. 
The  interest  was  not  paid  to  him  directly  but  was  paid 
to  the  bank  and  by  it  credited  to  his  savings  accounts. 
Petitioner  had  no  source  of  income  during  the  years  in- 
volved, except  salary  from  the  City,  profits  on  the  sales 
of  real  estate,  rents  from  real  estate,  interest  from  trust 
deeds,  and  a  small  amount  of  dividends. 

In  the  net  worth  statement  for  1951  [Ex.  1-A]  is  in- 
cluded the  amount  of  $673.06,  alleged  to  be  petitioner's 
investment  in  the  Embassy  Club,  a  legalized  poker  parlor 
in  Gardena,  California.  The  undisputed  testimony  of 
Mr.  Archie  Sneed,  general  partner  of  the  Embassy  Club, 
is  to  the  effect  that  on  or  about  January  1,  1951,  he  gave 
petitioner  a  5  per  cent  interest  in  the  Club  at  no  cost. 
Petitioner  therefore  had  no  investment  in  the  Club  and 
it  should  not  appear  as  an  asset.  In  fact  the  respondent's 
evidence  provided  that  it  was  not  an  investment  and, 
if  subject  to  tax  at  all,  it  is  because  of  petitioner's  dis- 
tributive share  of  the  partnership  income  for  the  period 
June  1,  1951,  to  December  31,  1951.  This  is  based  on  the 
testimony  of  witness  Pool,  a  certified  public  accountant, 
who  prepared  the  partnership  returns  for  the  Embassy 
Club  and  mailed  petitioner  some  time  during  March,  1952, 
a  letter  stating  that  the  amount  of  $673.06  was  his  dis- 
tributive share  of  the  partnership  income  for  that  period. 
Petitioner  did  not  include  it  in  his  return  for  1951  for 
the  reason  that  he  did  not  receive  any  part  of  it  [Tr.  p. 
227]. 

Petitioner  kept  no  books  or  records  and  the  respondent 
determined  his  net  taxable  income  for  all  years  except 
1944  and  1949  by  the  net  worth  and  expenditures  method; 
as  to  1944  and  1949  he  relies  on  specific  items  of  income 
which  he  alleges  were  omitted  from  the  returns.     The  re- 


spondent's  opening  net  worth  statement  is  in  error,  as  it 
does  not  adequately  account  for  beginning  cash  on  hand 
in  an  amount  not  less  than  $12,000,  and  perhaps  $15,000 
or  $16,000,  realized  from  the  purchase  and  sale  of  Haw- 
thorne Municipal  Bonds.  It  recognizes  only  the  sum  of 
$100  in  each  of  the  years  1940  to  1951,  inclusive. 

Petitioner  was  indicted  in  the  United  States  District 
Court  for  the  Southern  District  of  California  for  alleged 
tax  evasion  for  each  of  the  years  1947  to  1951,  inclusive. 
He  was  acquitted  on  all  counts  [Tr.  pp.  190,  191].  In 
each  of  the  petitions  it  is  alleged  that  the  assessment  of 
additional  income  taxes  for  all  years,  except  1950  and 
1951,  is  barred  by  the  provisions  of  Section  275  of  the 
Internal  Revenue  Code  of  1939.  Respondent  concedes 
that  all  years  prior  to  1950  are  barred  by  limitations  una|| 
less  he  sustains  his  burden  of  proving  fraud,  except  he^ 
says  1948  and  1949  are  not  barred  if  he  proves  petitioner 
has  omitted  from  gross  income  an  amount  properly  in- 
cludible therein  which  is  in  excess  of  25%  of  the  amount 
of  gross  income  stated  in  the  return. 


Questions  Presented. 

1.  Do  the  rules  announced  by  the  United  States  Su 
preme  Court  for  the  guidance  of  courts  in  criminal  prose-, 
cutions  for  tax  evasion  under  the  net  worth  method  applJj 
to  civil  cases  where  the  same  method  is  used?  || 

2.  Has  the  Government  sustained  its  burden  of  proof 
by  clear  and  convincing  evidence  that  the  income  tax 
returns  filed  by  petitioners  for  the  years  involved  were 
fraudulent  and  filed  with  intent  to  evade  tax? 
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ARGUMENT. 

A.  The  Principles  Set  Forth  by  the  United  States 
Supreme  Court  in  the  Case  of  Holland  v.  United 
States,  348  U.  S.  121,  That  "Proof  of  a  Likely 
Source  From  Which  the  Jury  Could  Reasonably 
Find  That  the  Net  Worth  Spring"  Are  Not  Lim- 
ited to  Criminal  Actions  but  Are  Equally  Ap- 
plicable to  Cases  Involving  Civil  Fraud  Penalty 
or  Routine  Cases  of  Deficiency. 

In  the  Holland  case  the  Court  described  the  net  worth 
method  as  follows: 

''In  a  typical  net  worth  prosecution  the  Govern- 
ment, having  concluded  that  the  taxpayer's  records 
are  inadequate  as  a  basis  for  determining  income 
tax  liability,  attempts  to  establish  an  'opening  net 
worth'  or  total  net  value  of  the  taxpayer's  assets 
at  the  beginning  of  a  given  year.  It  then  proves  in- 
creases in  the  taxpayer's  net  worth  for  each  succeed- 
ing year  during  the  period  under  examination  and 
calculates  the  difference  between  the  adjusted  net 
values  of  the  taxpayer's  assets  at  the  beginning  and 
end  of  each  of  the  years  involved.  The  taxpayer's 
nondeductible  expenditures,  including  living  expenses, 
are  added  to  these  increases,  and  if  the  resulting 
figure  for  any  year  is  substantially  greater  than  the 
taxable  income  reported  by  the  taxpayer  for  that 
year,  the  Government  claims  the  excess  represents 
unreported  taxable  income.  In  addition,  it  asks  the 
jury  to  infer  willfulness  from  this  understatement, 
when  taken  in  connection  zvith  direct  evidence  of 
'conduct,  the  likely  result  of  which  zvoidd  he  to  mis- 
lead or  conceal.'  Spies  v.  United  States,  317  U.  S. 
492,  499."      (Emphasis   is  added.) 

The   Supreme   Court   recognized   that   the   use   of   this 
method  was  exceedingly  dangerous:      ''.      .      .     it   is   so 


fraught  with  danger  for  the  innocent  that  the  courts  must 
closely  scrutinize  its  use.  .  .  ."  {Holland  at  p.  125), 
and  warned  strongly  of  the  care  with  which  trial  and 
appellate  courts  should  conduct  themselves.  Trial  Courts, 
said  the  Court, 

"should  approach  these  cases  in  the  full  realization 
that  the  taxpayer  may  be  ensnared  in  a  system  which, 
though  difficult  for  the  prosecution  to  utilize,  is 
equally  hard  for  the  defendant  to  refute."  {Holland 
at  p.  129.) 

Appellate  courts  must  also  exercise  the  greatest  of  care: 

"Appellate  courts  should  review  the  cases  bearing 
constantly  in  mind  the  difficulties  that  arise  when 
circumstantial  evidence  as  to  guilt  is  the  chief  weapon 
of  a  method  that  is  itself  only  an  approximation."] 
{Holland  at  p.   129.) 

The  decisions   of   the   Supreme   Court   in   the  Hollam 
case  and  its  companion  cases  {Friedberg  v.  United  States,] 
348  U.  S.  142;  S^nith  v.  United  States,  347  U.  S.  147;  and 
United  States  v.   Calderon,  348  U.   S.    160)    laid  down] 
certain  rules  revolving  around  a  consideration  of  the  fol- 
lowing questions: 

1.  What  restrictions  are  there  on  the  right  to  use  th( 
net  worth  method? 

2.  What  proof  of  a  starting  point  net  worth  is  neces-J 
cessary? 

3.  How  far  must  the  Government  go  in  establishing] 
that   the   increase   in   net   worth    is    attributable   t( 
taxable  income  rather  than  non-taxable  receipts? 

4.  What  constitutes   proof   of   "willfulness"? 
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On  the  starting-  point  net  worth,  the  Court  said: 

"We  agree  with  petitioners  that  an  essential  con- 
dition in  cases  of  this  type  is  the  estabHshment,  with 
reasonable  certainty,  of  an  opening  net  worth,  to 
serve  as  a  starting  point  from  which  to  calculate 
future  increases  in  the  taxpayer's  assets.  The  im- 
portance of  accuracy  in  this  figure  is  immediately 
apparent,  as  the  correctness  of  the  result  depends  en- 
tirely upon  the  inclusion  in  this  sum  of  all  assets  on 
hand  at  the  outset."    {Holland  at  p.  132.) 

On  the  taxable  nature  of  the  increase,  the  Court  said: 

''Also  requisite  to  the  use  of  the  net  worth  method 
is  evidence  supporting  the  inference  that  the  defen- 
dant's net  worth  increases  are  attributable  to  cur- 
rently taxable  income     .     .     . 

''Increases  in  net  worth,  standing  alone,  cannot  be 
assumed  to  be  attributable  to  currently  taxable  in- 
come. But  proof  of  a  Hkely  source,  from  which  the 
jury  could  reasonably  find  that  the  net  worth  in- 
creases sprang,  is  sufficient."  {Holland  at  pp.  137- 
138.) 

On  the  necessity  of  proving  willfulness,  the  Court  said: 

"The  petitioners  contend  that  willfulness  'involves 
a  specific  intent  which  must  be  proven  by  independent 
evidence  and  which  cannot  be  inferred  from  the  mere 
understatement  of  income.'  This  is  a  fair  statement 
of  the  rule."    {Holland  at  p.  139.) 

In  this  case  the  respondent  realized  that  in  order  to 
make  his  net  worth  computation  effective,  he  had  to  show 
a  probable  or  likely  source  of  income  other  than  that  ad- 
mitted by  the  taxpayer.  In  this  attempt  he  produced  the 
evidence  of  a  prostitute  and  a  pimp.     That  testimony  need 
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not  be  discussed  for  the  reason  that  the  Tax  Court,  in 
reaching  its  conclusion,  stated  that  it  had  not  been  in- 
fluenced by  the  testimony  of  these  two  witnesses  to  the 
effect  that  they  paid  so-called  "protection  money''  to 
enable  them  to  operate  a  house  of  prostitution  free  from 
police  interference  [Tr.  p.  56].  It  may  be  pointed  out, 
however,  that  neither  of  these  persons  testified  to  any 
protection  payments  to  the  petitioner.  The  unreliability 
of  this  sort  of  evidence  is  pointed  out  by  the  Fifth  Circuit 
in  Ford  v.  United  States,  210  F.  2d  313  at  pages  317  and 
318,  wherein  the  Court  said: 

''The  appellant  next  insists  that  the  Court  erred  i 
admitting  the  testimony  of  Margaret  Lera,  who  ha 
operated  a  house  of  prostitution  in  Galveston  sine 
1941.  Over  the  defendant's  objection,  she  testified 
that  in  1943  she  left  $100  in  cash  'at  the  defendant' 
office,'  that  starting  the  latter  part  of  1945  and  con 
tinning  through  May  of  1947,  she  made  regular  pay 
offs  'to  the  poHce  department'  of  $100  per  month 
The  nearest  she  came  to  connecting  the  defendant 
with  the  payoffs  was  by  a  conversation  in  1949  when 
she  testified  that  defendant  requested  her  aid  in  a 
poHtical  campaign  on  the  ground  as  stated  by  him 
that  'he  had  been  good  to  me  through  the  years.'  The 
defendant  moved  that  her  entire  testimony  be  stricken 
as  having  no  probative  value.  There  was  no  sufficient 
proof  that  the  defendant  received  the  payoffs  or  any 
part  of  them,  and  a  conclusion  to  that  effect  cannot 
be  permitted  to  be  based  upon  mere  conjecture  or; 
suspicion.  We  have  previously  had  occasion  to  com 
ment  on  the  necessity  for  safeguarding  a  defendan 
against  the  prejudice  and  danger  inherent  in  this  type 
of  testimony.  Montgomery  v.  United  States,  supra, 
203  F.  2d  at  page  891.  The  Government  insists  that 
the  testimony  was  relevant  on  the  question  of  willfulJ|| 
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intent  and  to  show  a  possible  source  of  income,  cit- 
ing United  States  v.  Skidmore,  7  Cir.,  123  F.  2d  604, 
608;  Tinkoff  v.  United  States,  7  Cir.,  86  F.  2d  868; 
and  United  States  v.  Sullivan,  2  Cir.,  98  F.  2d  79. 
None  of  these  cases  would  justify  the  admission  in 
evidence  of  this  vague  kind  of  testimony  to  point  the 
finger  of  suspicion  at  the  defendant  as  the  perpetrator 
of  a  different  criminal  offense  and  one  involving 
moral  turpitude. 

*'The  evidence  sufficiently  disclosed  that  in  the  de- 
fendant's office  of  Chief  of  Police  he  had  opportuni- 
ties of  receiving  income  from  graft,  payoffs,  or  other 
illegal  sources.  There  can,  of  course,  be  no  pre- 
sumption that  the  defendant  was  guilty  of  such  gross 
misconduct  as  to  be  the  recipient  of  such  ill  gotten 
gains.  The  presumption  is  to  the  contrary.  It  was 
nevertheless  within  the  jury's  province  to  say  whether 
that  presumption  had  been  overcome,  or  to  infer  that 
the  defendant  had  some  other  source  of  income,  from 
the  testimony  that  the  expenditures  so  far  exceeded 
the  available  resources  disclosed  by  the  evidence,  and 
from  the  evidence  that  such  expenditures  could  not  be 
accounted  for  by  accumulated  assets  or  by  nontaxable 
receipts.  But  to  undertake  to  aid  the  jury  in  this 
function  by  the  admission  of  testimony  of  this  woman 
as  to  payoffs  with  which  the  defendant  was  not 
shown  to  be  connected  was  both  erroneous  and  highly 
prejudicial." 

There  was  no  other  evidence  in  the  record  indicating  a 
likely  source  of  taxable  income. 

The  Special  Agent,  after  completing  an  extensive  in- 
vestigation, called  on  petitioner  at  his  office  in  the  Police 
Station  at  Hawthorne  in  August  of  1952,  and  advised 
him  he  was  making  a  routine  check  of  petitioner's   tax 
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returns.     He  discussed  matters  generally  with  petitioner 
and  asked  if  he  had  any  records.     Petitioner  told  him  that 
whatever  records  he  had  were  at  his  home  and  he  was 
at  liberty  to  go  to  his  home  and  his  wife  would  produce 
everything  they  had   [Tr.  p.   189].     On  a  later  occasion 
he  was  given  access  to  petitioner's  safe  deposit  box  [Tr. 
pp.  189-190].     The  Special  Agent's  testimony  as  to  the 
cooperation  he  received  from  petitioner  indicates  that  the 
latter  had  nothing  to  fear  from  any  investigation  [Tr.  p. 
189].     At  one  of  their  meetings   petitioner   advised  the 
Special   Agent   that   he   had   made   $15,000,   $16,000   or 
$18,000  on  the  sale  of  municipal  bonds  during  the  thirtie 
[Tr.  p.  167].     The  Special  Agent  went  over  to  the  Cit; 
Treasurer's  office  and  when  he  found  no  record  there  o 
petitioner's   having   purchased    bonds,    he    discounted   th 
story  and  made  no  further  investigation  and  did  not  give 
petitioner  credit  for  that  statement    [Tr.   p.    198].     Ac- 
cordingly he  made  the  arbitrary  determination  in  all  of 
the  years  involved  that  petitioner  had  on  hand  at  the  be 
ginning  and   end   of   each  year   only   the   sum   of   $100, 
These  municipal  bonds  were  bearer  bonds,  freely  trans 
ferable  from  hand  to  hand  [Tr.  p.  256],  but  whether  the 
agent  knew  this  is  not  disclosed  by  the  record.     It  is  fai 
to  assume,  in  the  light  of  the  cooperation  the  agent  re 
ceived  from  petitioner,  that  had  he  gone  back  to  petitione 
and  advised  him  of  the  fact  that  he  was  not  listed  in  the 
office  of  the  City  Treasurer   as  being  the  purchaser  of 
bonds,  he  could  have  gotten  the  information  that  is  disJ 
closed  by  the  record  in  this  case.     Petitioner  realizes  that 
this  or  any  other  Court  might  give  very  little  credence  to 
uncorroborated  testimony  of  accumulation  of  cash  which 
does  not  go  through  a  taxpayer's  bank  account.     In  this 
case,   however,   the   taxpayer's   story   is   corroborated   by 


i 


—13— 

Mr.  Ted  Travers,  who,  during  the  thirties,  was  a  partner 
in  Crowell,  Weedon  &  Company  in  Los  Angeles,  the  com- 
pany that  had  charge  of  the  refunding  operation  of  the 
City  of  Hawthorne  bonds  [Tr.  p.  250].  Mr.  Travers, 
at  the  time  of  trial,  was  president  of  the  Brookline  Oil 
Company  of  Los  Angeles.  He  testified  that  he  knew  of 
his  own  knowledge  that  many  of  the  employees  of  the 
City  of  Hawthorne  were  buying  and  selling  bonds  and  that 
he,  himself,  sold  some  bonds  to  petitioner  and  advised  him 
on  several  occasions  as  to  what  series  of  bonds  he  should 
buy  [Tr.  pp.  250,  255].  Petitioner  testified  that  he  made 
several  thousand  dollars  during  the  thirties  in  the  pur- 
chase and  sale  of  these  bonds.  His  testimony  is  corrobo- 
rated by  the  man  who  was  employed  by  the  City  of  Haw- 
thorne and  was  in  charge  of  its  refunding  operations. 
The  City  of  Hawthorne  is  a  small  city  of  approximately 
28,000  people.  Petitioner  had  lived  there  for  some  thirty 
years;  had  been  the  Chief  of  PoHce  since  1937;  was  a 
32nd  degree  Mason;  a  member  of  the  Rotary  Club  for 
more  than  eighteen  years,  a  member  of  the  Baptist  Church 
and  the  president  of  the  Men's  Brotherhood  of  that  church. 
His  testimony  is  worthy  of  belief. 

The  Tax  Court  believed  the  petitioner's  testimony  as 
corroborated  by  Mr.  Travers  and  made  an  arbitrary  de- 
termination that  petitioner  did  have  cash  on  hand  in  the 
amount  of  $5,000  on  December  31,  1940,  and  at  the 
end  of  each  of  the  years  1941,  1942,  1943  and  1944,  and 
that  at  the  end  of  each  of  the  taxable  years  thereafter  he 
had  cash  in  the  amount  of  $3,000  [Tr.  p.  54].  This  is 
an  arbitrary  determination  by  the  Tax  Court,  but  in  any 
event  shows  that  the  petitioner  met  his  burden  of  proof  as 
to  the  cash  on  hand  at  the  beginning  of  the  taxable  period 
and  that  the  net  worth  computation  relied  upon  by  the 
respondent  is  erroneous. 
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Upon  briefs  before  the  Tax  Court  the  principal  case 
relied  upon  by  the  Government  was  that  of  Constantine 
Thomas,  Tax  Court  Memo.  1955-46,  which  was  a  net 
worth  case  tried  by  the  same  judge  that  tried  the  case  at 
bar.  On  appeal  the  Thomas  case  was  reversed  by  the 
Court  of  Appeals  for  the  First  Circuit.  See  Thomas  v. 
Commissioner,  232  F.  2d  520.  The  Court  rejected  th 
Commissioner's  contention  that  the  taxpayer's  corpora 
tion  was  a  possible  source  of  taxable  income  to  accoun 
for  his  increases  in  net  worth.  It  held  that  there  had  t 
be  some  independent  showing  that  the  corporation  migh 
be  the  source  of  the  unreported  income,  not  merely  ai 
negative  inference  arising  from  prior  assumptions  tha 
the  increases  were  taxable,  and  therefore  must  derive  fro 
the  corporation,  since  no  other  taxable  source  was  ap-! 
parent.  The  Government  did  not  request  certiorari  in 
this  case. 

In  United  States  v.  Ford,  237  F.  2d  57  (C.  A.  2d; 
1956),  the  Court,  in  a  prosecution  for  willful  invasion 
of  income  taxes  based  upon  the  net  worth  method,  held 
that  evidence  showing  the  means  by  which  the  Govern- 
ment determined  opening  net  worth,  without  including  any 
credit  for  currency  on  hand,  presented  a  jury  question  as 
to  whether  such  determination  made  evidence  of  net  worth 
so  unreliable  as  to  lack  any  probity  as  foundation  for  cal- 
culation of  unreported  income,  the  Court  holding  appar- 
ently that  proof  of  a  likely  source  was  not  needed — thai 
it  was  sufficient  to  prove  some  source  without  proof  of 
any  particular  probable  source.  Judge  Frank  dissented 
The  Supreme  Court  granted  taxpayer's  petition  for  wril 
of  certiorari  February  25,  1957. 

In  Massei  v.  United  States,  247  F.  2d  895  (C  A.  Isf 
1957),  the  First  Circuit  had  before  it  a  prosecution  fo 
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willful  invasion  of  income  taxes  which  involved  the  use 
of  the  net  worth  method.  The  Court  of  Appeals  reversed. 
At  the  Government's  request,  the  Supreme  Court  has 
granted  certiorari  in  this  case. 

B.  The  Government  Failed  to  Sustain  Its  Burden  of 
Proof  by  Clear  and  Convincing  Evidence  That  the 
Income  Tax  Returns  Filed  by  Petitioners  for  Any 
of  the  Years  Involved  Were  Fraudulent  and  Filed 
With  Intent  to  Evade  Tax. 

In  the  opening  statement  of  respondent's  counsel,  he 
set  forth  the  evidence  he  expected  to  offer  to  prove  fraud. 
He  said: 

"In  addition  to  the  evidence  of  net  worth,  the  Re- 
spondent will  also  introduce  evidence  in  his  opinion, 
which  will  show  fraud.  We  expect  to  show  that  the 
Petitioners  had  little  or  no  cash  on  hand  at  the  be- 
ginning of  the  net  worth  period,  the  starting  point. 
We  expect  to  introduce  evidence  that  will  indicate  a 
course  of  conduct  in  the  earlier  years  which  is  incon- 
sistent with  the  large  cash  hoard. 

"We  further  expect  to  introduce  evidence  showing 
the  concealment  of  assets,  the  omission  of  income 
from  the  return,  and  omission  of  rental  income,  divi- 
dend income,  interest  income  and  income  from  a  bar 
and  restaurant,  a  poker  club. 

"We  wnll  also  show  the  unreporting  of  capital  gain 
and  concealment  of  income  items  from  the  accountant 
preparing  the  returns."    [Tr.  p.  68.] 

As  to  the  cash  on  hand,  the  Tax  Court  found  against 
respondent.  He  determined  that  petitioner  had  cash  on 
hand  at  the  end  of  each  of  the  taxable  years  of  $100. 
On  the  other  hand,  the  Tax  Court  found  that  he  had  cash 
in  the  amount  of  $5,000  on  December  31,  1940,  and  at 


—16- 

the  end  of  each  of  the  years  1941,  1942,  1943  and  1944 
and  that  at  the  end  of  each  of  the  taxable  years  there 
after  he  had  cash  in  the  amount  of  $3,000. 

As  to  the  petitioner's  conduct  in  earher  years,  the  evi 
dence  showed  that  in  1938  he  appHed  to  the  bank  for 
$200  loan  to  take  a  vacation  trip,  and  on  his  applicatio: 
for  said  loan  he  showed  an  obligatoin  to  a  departmen: 
store  which  was  being  paid  off  in  monthly  installment 
and  one  to  a  furniture  company.  On  his  application  h 
listed  no  other  source  of  income  other  than  from  the  Polio 
Department.  In  January  of  1939,  he  negotiated  a  loan 
for  $480  to  refinance  a  used  car,  agreeing  to  make  pay 
ments  of  $32  per  month.  He  listed  as  his  only  source 
of  income  his  salary  from  the  Police  Department.  An 
examination  of  his  bank  accounts  showed  little  activity, 
with  no  large  balances  and  no  large  deposits  or  with 
drawals  during  the  years  1940  to  1944  [Tr.  pp.  46-47] 
Although  the  Special  Agent  had  been  told  by  petitione 
that  he  had  invested  in  Hawthorne  municipal  bonds  an 
made  substantial  amounts,  the  Agent  gave  him  no  credi 
for  his  statement  when  he  did  not  find  petitioner's  nam' 
listed  as  a  purchaser  on  the  records  of  the  City  Treasure 
[Tr.  p.  198].     The  Tax  Court,  however,  said: 

''We  are  willing  to  believe  that  petitioner  did  in 
vest  in  these  bonds  which  at  the  time  sold  for  as  littl'< 
as  ten  to  fourteen  cents  on  the  dollar.  His  testimon 
in  this  respect  is  corroborated  by  the  witness  Traver 
who  was  in  charge  of  the  Municipal  Bond  Depar 
ment  of  a  Los  Angeles  investment  firm  which  deal 
in  the  Hawthorne  bonds."    [Tr.  p.  S3.] 

On  this  basis  the  Tax  Court  made  an  arbitrary  deter" 
mination  of  cash  on  hand  at  the  beginning  of   the   net 
worth   period,    which   was    fifty    times    larger    than    that 

determined  by  the  respondent.  A| 
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With  respect  to  the  alleged  income  from  a  bar  and 
restaurant,  the  respondent  sought  to  show  that  petitioner 
was  a  silent  partner  owning  fifty  per  cent  in  a  restaurant 
known  as  the  Beacon  Cafe.  The  value  of  this  interest  was 
included  by  respondent  in  petitioner's  net  worth  state- 
ment at  some  $16,000.  The  Tax  Court  found  as  a  fact 
that  the  petitioner  had  no  interest  in  this  cafe  and  elimi- 
nated it  as  an  asset  in  the  net  worth  computation  [Tr.  p. 
54]. 

With  respect  to  the  alleged  income  from  a  poker  club 
which  was  known  as  the  Embassy  Club,  in  the  City  of 
Gardena,  California,  there  is  no  dispute  about  the  fact 
that  petitioner  became  a  five  per  cent  owner  in  January, 
1951,  by  a  gift  from  one  of  the  general  partners.  On 
December  31,  1951,  there  was  a  balance  of  $673.06  in 
petitioner's  capital  account  in  the  Club,  and  in  March  of 
1952  the  accountant  for  the  Club  wrote  petitioner  a  letter 
showing  the  amount  of  his  distributive  share  of  partner- 
ship income  which  he  said  should  have  been  reported  for 
income  tax  purposes  to  be  $1,164.54.  Petitioner  says  he 
did  not  report  that  or  any  other  amount  from  the  Club 
for  the  simple  reason  that  he  did  not  receive  any  income. 
Assuming  that  he  should  have  reported  it,  the  reason  for 
not  doing  so  would  seem  to  be  a  valid  reason,  and  certainly 
his  failure  to  report  that  amount  when  he  did  not  receive 
it  does  not  prove  that  the  omission  was  fraudulent. 

With  respect  to  concealment  of  assets,  suffice  it  to  say 
that  there  is  just  no  evidence  of  such  concealment.  All 
of  petitioner's  assets  shown  in  the  net  worth  statement 
consisted  of  real  estate  standing  in  the  name  of  himself 
and  his  wife. 

In  respect  to  the  reporting  of  capital  gain,  there  is  no 
claim  that  the  petitioner  sold  property  and  did  not  report 
a  profit.    Respondent's  only  claim  is  that  he  did  not  report 
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sufficient  profit.  For  example,  in  the  year  1945,  the  re- 
spondent determined  a  long-term  capital  gain  of  $2,679.52 
instead  of  $1,128.50,  reported  on  the  return.  Obviously 
the  respondent  took  the  difference  between  the  original 
cost  and  the  sales  price.  Petitioner  testified  that  during 
the  time  he  held  the  property  he  made  capital  improve- 
ments to  it.  He  had  kept  no  records  and  his  estimate  of 
capital  improvements  was  purely  an  estimate,  but  he  de- 
scribed the  nature  of  the  improvements  and  gave  his 
estimate  as  to  the  probable  cost  thereof  [Tr.  p.  15].  Th 
same  is  true  of  the  capital  gain  profits  in  1942  [Tr.  p, 
45].  In  1946,  for  example,  petitioner  reported  a  short 
term  capital  gain  of  $1,500,  whereas  the  respondent  de 
termined  it  was  a  long-term  capital  gain  of  $1,002.02 
The  respondent  decreased  the  amount  of  profit  on  tha 
sale  [Tr.  p.  27].  In  1950,  the  respondent  allowed  addi 
tional  miscellaneous  deductions  of  $1,728.11  which  th 
taxpayer  had  not  claimed.  They  were  for  contribution 
interest,  taxes,  and  legal  fees  [Tr.  p.  30],  and  for  th 
year  1951  the  respondent  allowed  additional  deduction 
for  real  and  personal  property  taxes  and  legal  fees  whic 
had  not  been  claimed  as  deductions.  Obviously  the  peti 
tioner's  failure  to  keep  adequate  records  operated  in  man; 
instances  to  his  own  disadvantage. 

The  amount  of  dividend  income  alleged  to  have  bee 
unreported  during  the  years  ranged  from  $12.50  to  $50 
per  year.  The  interest  income  received  during  the  yearsjjij 
and  alleged  to  have  been  unreported  is  set  forth  in  th 
findings  [Tr.  p.  48].  The  interest  income  was  not  pai 
directly  to  petitioner,  but  was  credited  to  his  real  estate 
account  in  the  Bank  of  America  at  Hawthorne,  where  the 
debtor  made  payments  of  principal  and  interest  on  the 
trust  deeds.  During  the  years  1947,  1948,  and  1949] 
petitioner  reported,   in  addition  to  his   salary,    ''commis 
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sions''  in  the  amounts  of  $2,000,  $3,000,  and  $6,000,  re- 
spectively. He  testified  that  in  reporting  these  amounts, 
he  had  intended  to  include  all  items  of  income  other  than 
his  salary,  including  dividends  and  interest. 

Fraud  means  actual  intentional  wrongdoing,  and 
the  intent  required  is  the  specific  purpose  to  evade  a 
tax  believed  to  be  owing.  The  proof  must  be  by  fair 
preponderance  of  the  evidence  which  is  clear  and  con- 
vincing.    (Wickham  v.  Commissioner,  65  F.  2d  527.) 

The  proof  of  fraud  must  be  more  than  suggestive,  and 
the  Commissioner's  burden  is  substantial,  where  the  claim 
is  first  made  long  after  the  taxable  year.  The  deficiency 
letters  in  these  cases  covering  the  years  involved  were 
sent  to  petitioner  May  11,  1953.  For  all  of  the  years 
involved,  except  the  years  1945  and  1947,  petitioner  and 
his  wife  filed  joint  returns.  Had  he  been  attempting  to 
minimize  his  tax,  a  substantial  saving  would  have  re- 
sulted had  he  and  his  wife  filed  separate  community  re- 
turns. Moreover,  the  fact  that  petitioner  omitted  legal 
deductions  is  some  evidence  that  any  alleged  omissions  of 
income  was  careless,  rather  than  fraudulent. 

Conclusion. 

For  the  foregoing  reasons, 

(1)  The  petitioner  asks  that  the  decision  of  the  Tax 
Court  ordering  that  there  are  deficiencies  in  income  tax 
and  penalties  for  the  years  involved  should  be  reversed. 

(2)  In  the  alternative  the  petitioner  asks  that  the  de- 
cision of  the  Tax  Court  ordering  that  there  are  penalties 
for  the  years  involved  be  reversed  and  the  case  remanded 
to  the  Tax  Court  for  further  proceedings  on  the  issue 
of  whether  or  not  there  are  deficiencies. 

Respectfully  submitted, 
George  Bouchard, 

Counsel  for  Petitioners, 
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OPINION  BELOW 

The  memorandum  opinion  of  the  Tax  Court  (R. 
43-57)  has  not  been  officially  reported. 

JURISDICTION 

This  petition  for  review  (R.  60-62)  involves 
federal  income  taxes  for  the  taxable  years  1942, 
1944,  1945,  1947,  1948,  1949,  1950  and  1951.  On 
May  11,  1953,  the  Commissioner  of  Internal  Rev- 
enue mailed  to  the  taxpayers  notices  of  deficiencies 
in  the  amounts  of  $16,331.77  and  penalties  of  $10,- 

(1) 


599.39.  (R.  12-16,  21-31.)  Within  ninety  days 
thereafter  and  on  July  31,  1953,  the  taxpayers  filed 
petitions  with  the  Tax  Court  for  redetermination  of 
these  deficiencies  under  the  provisions  of  Section  272 
of  the  Internal  Revenue  Code  of  1939.  (R.  3,  6,  9, 
16.)  The  decisions  of  the  Tax  Court  v^ere  entered 
August  30,  1956.  (R.  57-59.)  The  case  is  brought 
to  this  Court  by  a  petition  for  review  filed  November 
19,  1956.  (R.  60-62.)  Jurisdiction  is  conferred  on 
this  Court  by  Section  7482  of  the  Internal  Revenue 
Code  of  1954. 
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QUESTIONS  PRESENTED 

1.  Was  the  Tax  Court  upon  the  record  justified 
in  upholding  the  Commissioner's  use  of  the  net  worth 
method  in  determining  taxpayer's  income  for  the 
years  1942 — 1951,  inclusive,  excepting  the  years  1944 
and  1949  in  which  the  deficiencies  were  determined 
upon  specific  omissions  from  the  income  returned? 

2.  Whether  the  Commissioner  fully  sustained  his 
burden  of  proving  that  a  part  of  the  deficiency  for 
each  of  the  taxable  years  was  due  to  fraud  with  in- 
tent to  evade  tax<^ 

STATUTES  AND  RULE  INVOLVED 

The  pertinent  statutes  and  rule  involved  are  set 
forth  in  the  Appendix,  infra. 

STATEMENT 

The  findings  of  fact  of  the  Tax  Court  were  based 
partially  upon  stipulated  facts  and  exhibits  which 
were  incorporated  within  the  findings  by  reference 
(R.  44-51.) 
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Taxpayer  and  his  wife  were  residents  of  Haw- 
thorne, California,  for  all  taxable  years  in  question. 
For  the  taxable  years  1945  and  1947,  taxpayer  and 
his  wife  filed  separate  returns  in  accordance  with 
the  community  property  provisions  of  the  State  of 
California.  For  all  other  taxable  years  prior  to  1948 
taxpayer  filed  separate  returns  in  which  he  claimed 
his  wife  as  an  exemption.  For  taxable  years  1948 
and  the  years  thereafter  joint  returns  were  filed  by 
taxpayer  and  his  wife.  All  returns  were  filed  with 
the  Collector  of  Internal  Revenue  for  the  Sixth  Dis- 
trict of  California.^     (R.  44.) 

Taxpayer  lived  in  Oklahoma  prior  to  moving  to 
California.  While  in  Oklahoma  he  held  various  jobs 
with  a  transfer  company,  grocery  firm  and  as  an 
operator  for  a  motion  picture  theater.  After  his 
arrival  in  California  he  first  worked  as  a  restaurant 
dishwasher  and  also  in  a  pool  hall.  Subsequently, 
he  was  employed  by  the  Hawthorne  Fire  Department 
:  at  a  nominal  salary.  In  1927  he  became  a  member 
of  the  Hawthorne  police  force  and  remained  on  the 
force  except  for  a  few  short  periods  until  his  retire- 
ment in  1953.  From  1937  until  his  retirement  he 
was  chief  of  police  in  Hawthorne,  California.  Tax- 
payer married  in  1927  and  his  wife  from  that  day 
on  had  no  source  of  income  except  for  the  operation 
of  a  dress  shop  from  March,  1948,  to  May,  1950. 
(R.  44-45.) 


'  Taxpayer's  wife  is  now  a  party  in  this  suit  only  because 
joint  returns  were  filed  for  some  of  the  taxable  years  in 
question. 


For  the  years  1925  to  1951,  inclusive,  taxpayer's 
earnings  from  the  City  of  Hawthorne  show  the  fol- 
lowing (R.  45-46) : 

1925.... ?      45.00 

1926 - 1,770.00 

1927 1,800.00 

1928 1,840.00 

1929 1,920.00 

1930.... 1,443.36 

1931 2,068.06 

1932 .__. 1,561.84 

1933 0 

1934 1,025.50 

1935 1,570.00 

1936 1,609.24 

1937 1,768.02 

1938 2,236.69 

1939.... 2,220.00 

1940 2,280.00 

1941 2,284.20 

1942 2,400.84 

1943 2,775.09 

1944. 2,820.07 

1945 3,066.99 

1946 3,106.17 

1947 3,911.83 

1948 4,213.76 

1949..... 4,507.21 

1950 3,485.80 

1951 6,061.70 

For  the  years  1930  to  1939,  inclusive,  taxpayer 
and  his  wife  filed  no  federal  income  tax  returns.  For 
1940  and  1941  he  filed  returns  showing  no  tax  owing 
for  those  taxable  periods.  His  wife  filed  no  returns. 
In  fact,  prior  to  1942  taxpayer  and  his  wife  had 
never  paid  an  income  tax.     (R.  46.) 

In  1937,  1938,  1939  and  1941  taxpayer  had  made 
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applications  for  loans.    A  study  of  the  loan  applica- 
tions indicates  the  following     (R.  46-47) : 

In  1937  taxpayer  applied  for  a  loan  of  $200  with 
the  Bank  of  America  for  purposes  of  paying  off  an- 
other obligation  with  the  same  bank  having  a  balance 
of  $65.98  and  also  to  pay  for  other  expenses.  The 
loan  application  contained  information  that  at  that 
time  taxpayer  owed  $250  to  the  Acme  Loan  Com- 
pany, $105  to  the  Inglewood  Furniture  Company  and 
$70  to  the  Federal  Outfitting  Company  which  were 
being  paid  off  in  monthly  installments.  Taxpayer 
listed  no  other  income  or  source  of  income  other  than 
the  police  department  of  Hawthorne,  California.  The 
application  specifically  requested  information  as  to 
all  sorts  of  income.  The  bank  rejected  the  loan. 
(R.  46-47.) 

Taxpayer  again  applied  for  a  loan  with  the  Bank 
of  California  in  April,  1938.    The  requested  amount 
was  $200  for  the  purpose  of  taking  a  vacation  trip 
to  Oklahoma.     Taxpayer  stated  on  the  loan  applica- 
tion, which  he  signed,  that  he  owed  $40  to  the  Marbro 
Department  Store  and  $40  to  the  Inglewood  Furniture 
Company.    Again  taxpayer  listed  no  other  source  of 
income  other  than  the  salary  from  the  police  depart- 
ment although  the  loan  application  specifically  re- 
[  quested  this   information.     In   January,   1939,   tax- 
^  payer  negotiated  a  loan  with  the  Bank  of  America 
[  of  $480.30  to  refinance  a  used  1938  Chevrolet.     The 
'  payments  on  the  loan  were  to  be  $32.02  per  month. 
On  the  application  taxpayer  listed  his  salary  of  $185 
I  per  month  as  his  only  source  of  income.     (R.  47.) 
In  an  application  for  a  loan  on  property  made  in 


1941  taxpayer  and  his  wife  stated  their  annual  in- 
come to  be  $2,400  per  year.  This  application  was 
signed  by  taxpayer  and  his  wife.     (R.  47.) 

The  records  of  the  Bank  of  America  where  tax- 
payer carried  accounts,  upon  an  analysis  prepared 
by  a  special  agent,  showed  little  activity  with  no  large 
balances,  deposits  or  withdrawals  during  the  years 
1940  to  1944,  inclusive.     (R.  47-48.) 

The  Commissioner  determined  the  tax  liability  of 
taxpayer  for  all  taxable  years  in  question  by  the  net 
worth  method  with  the  exception  of  the  taxable  yean 
1944  and  1949  in  which  the  deficiency  determinatio 
was  based  upon  specific  items  of  unreported  incom 
The  net  worth  statements  were  disputed  by  taxpaye 
in   regard   to   three   items.      These   items   were   th 
opening  cash  balance  in  each  of  the  years  in  que 
tion,   an  investment  in  an  establishment  known  as 
the  Beacon  Cafe  as  of  December  31,  1946,  and  all  th 
taxable  years  thereafter,  and  an  investment  in  an 
other  establishment  known  as  the  Embassy  Club  as 
of  December  31,  1951.   The  Commissioner  determined 
that  taxpayer  had  an  opening  cash  on  hand  balance 
of  $100  in  each  of  the  taxable  years  in  question.    The 
Tax  Court  determined  the  taxpayer's  opening  cas 
balance  as  of  December  30,   1940,  was  $5,000  an 
remained  the  same  through  December  31,  1944.    The 
court  below  further  determined  that  the  cash  on  hand 
balance  for  years  ending  December  31,  1945,  through 
December  31,  1951,  was  $3,000  for  each  individual 
year.     The  Tax  Court  also  determined  that  the  1946 
purchase  of  a  interest  in  the  Beacon  Cafe  made  by 
taxpayer  was  for  a  third  party  who  reimbursed  tax 
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payer.  Accordingly,  the  court  decided  that  taxpayer 
had  no  interest  in  the  Beacon  Cafe.  The  court  found 
that  in  regard  to  the  third  disputed  item  taxpayer 
became  owner  of  a  5%  limited  partnership  interest 
in  the  Embassy  Club,  a  poker  club  in  Hawthorne, 
California,  which  had  a  capital  balance  in  taxpayer's 
account  of  $673.06  as  of  December  31,  1951.  (R. 
48,  50-51.) 

Taxpayer  kept  no  records  of  his  real  estate  trans- 
actions, the  receipts  from  the  poker  club,  rental  in- 
come, interest  dividends  or  ^^commissions.''  The  last 
named  item  was  reported  on  his  returns  of  1947, 
1948  and  1949  in  the  amounts  of  $2,000,  $3,000  and 
$6,000,  respectively.  (R.  48.)  Taxpayer  received 
interest  income  during  the  taxable  years  from  his 
savings  accounts,  trust  deeds  and  notes  receivables. 
Most  of  the  interest  was  collected  by  the  bank  and 
credited  to  the  taxpayer's  account.  Taxpayer  did  not 
report  the  interest  on  his  tax  returns.  (R.  48-49.) 
The  interest  received  for  the  years  below  amounted 
to  (R.  48)  — 

1944 $  115.03 

1945 768.77 

1946 1,093.39 

1947 ....._ 929.74 

1948 904.09 

1949 705.11 

1950 626.18 

1951 530.53 

In  1949  taxpayer  received  rental  income  of  $1,550; 
$1,250  was  paid  directly  to  the  bank  and^x^redited  to 
taxpayer's  account  and  the  remaining  $S,OCTD  was 
paid  to  taxpayer  by  check.    None  of  this  amount  was 
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reported  on  taxpayer's  1949  tax  return.  (R.  49.) 
Taxpayer  received  dividend  income  in  the  years  1943 
through  1948,  inclusive,  and  also  in  1951.  The 
amounts  ranged  from  $12.50  to  $50.  None  of  these 
amounts  were  reported  on  taxpayer's  tax  returns 
for  the  respective  taxable  years.  (R.  49.)  Tax- 
payer's distributable  share  in  the  poker  club  known 
as  the  Embassy  Club,  of  which  he  was  a  limited 
partner,  amounted  to  $1,126.81  in  1951.  He  did  not 
report  this  amount  on  his  tax  return  for  that  year. 
(R.  49.)  In  1944  taxpayer  reported  a  gain  on  his 
income  tax  return  of  $430  and  $780,  respectively, 
representing  the  sale  of  two  pieces  of  property.  The 
actual  gains  in  regard  to  the  two  pieces  of  property 
amounted  to  $4,527.28  and  $2,136.26,  respectively. 
Also,  in  1945  taxpayer  reported  a  gain  of  $2,257  on 
a  piece  of  property  sold  whereas  the  actual  gain  was 
$5,359.05.  (R.  49.)  The  Tax  Court  found  that  re 
turns  for  each  year  in  which  there  was  a  deficienc 
were  false  and  fraudulent  with  intent  to  evade  ta 
and  that  a  part  of  the  deficiency  in  each  of  sue 
years  was  due  to  fraud  with  intent  to  evade  tax. 
(R.  51.)  The  decision  of  the  Tax  Court  pursuant 
to  its  prior  findings  of  fact  and  opinion  determined!! 
the  following  deficiencies  and  penalties  regarding  tax- 
payer for  the  following  taxable  years  (R.  58-59) : 
Milford  R.  Baumgardner 

Penalties 
Year  Tax  Deficiency     Sec.  293(b)    Sec.  294(d)  (2^ 

1945 $856.96  $428.48  $55.98 

1947 316.16  158.08  19.35 
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Milford    R.    Baumgardner    and    Pearl    E.    Baum- 
gardner 


Penalties 

Sec. 

Sec. 

Sec. 

Year 

Tax  Deficiency 

293(b)  294(d)  (2)  294(d)  (1)  (A) 

1942...... 

....       $    647.54 

$    323.77 

$    .... 

$    .... 

1944...... 

886.93 

443.47 





1948...... 

2,954.28 

1,477.14 

215.86 

323.78 

1949...... 

326.88 

163.44 

78.22 



1950...... 

5,426.42 

2,713.21 

334.68 

577.80 

1951 

1,434.62 

717.31 

104.62 

174.36 

SUMMARY  OF  ARGUMENT 

Taxpayer  had  been  police  chief  of  Hawthorne,  Cali- 
fornia. The  Commissioner  of  Internal  Revenue  de- 
termined deficiencies  against  taxpayer  and  his  wife 
for  all  the  taxable  years  of  1942  and  1944  through 
1951,  inclusive,  and  further  determined  that  tax- 
payer and  his  wife  had  filed  false  and  fraudulent 
returns  for  all  the  previously  mentioned  taxable 
years  with  an  intent  to  evade  tax.  The  special  agent 
investigating  this  case  had  prepared  a  net  worth  anal- 
ysis for  determining  income  for  the  entire  period 
under  review.  This  analysis  became  the  basis  of  the 
deficiency  determination  with  the  exception  of  the 
taxable  years  1944  and  1949  in  which  the  deficiencies 
were  determined  on  the  basis  of  specific  omissions  of 
taxable  income.  Taxpayer  objected  to  the  Commis- 
sioner's net  worth  analysis  on  three  matters,  namely, 
beginning  cash  on  hand  for  all  periods,  ownership 
of  an  interest  in  the  Beacon  Cafe,  and  ownership  of 
an  interest  in  the  Embassy  Club.  The  Tax  Court 
found  that  taxpayer  had  larger  sums  of  opening  cash 
on  hand  for  all  periods  tlian  the  Commissioner  deter- 
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mined,  that  he  did  not  have  any  interest  in  the  Bea- 
con Cafe,  but  that  he  did  have  an  interest  in  the 
Embassy  Club.  Further,  the  Tax  Court  found  tax- 
payer's wife  did  not  file  false  and  fraudulent  returns 
with  intent  to  evade  tax.  These  conclusions  resulted 
in  a  decision  that  taxpayer's  wife  was  not  liable  for 
any  deficiencies  and  that  the  taxpayer's  deficiencies 
were  eliminated  completely  for  one  year  and  reduced 
for  three  of  the  remaining  eight  years. 

Taxpayer  contends  that  he  had  large  hoards  of  cash 
on  hand  at  the  beginning  of  the  net  worth  analysis 
which  were  hidden  under  his  rug  at  certain  times  and 
later  kept  in  his  money  belt.  He  says  these  sums  were 
accumulated  by  his  profits  on  investments  in  munici 
pal  bonds  of  Hawthorne,  California.  He  attempte 
to  corroborate  his  statements  by  obtaining  the  testi 
mony  of  a  former  investment  dealer  he  did  business 
with.  The  investment  dealer  was  unable  to  corrobo- 
rate taxpayer's  assertions  except  that  he  rememberedJ| 
taxpayer  having  purchased  bonds  although  he  did  not 
remember  the  quantity.  Taxpayer's  contention  of 
having  accumulated  large  sums  of  undeposited  cash 
is  inconsistent  with  the  amounts  reported  in  his  in 
come  tax  returns  prior  to  the  beginning  of  the  ne 
worth  period.  Further,  his  transactions  in  obtaining 
small  loans  and  the  fact  that  he  stated  on  his  loaiJI 
applications  that  he  had  no  other  source  of  income 
other  than  his  salary  are  contrary  to  his  claim  of 
having  huge  sums  of  cash  on  hand.  Even  his  own 
testimony  contains  numerous  contradictions.  The 
Commissioner  made  an  extentive  detailed  investiga- 
tion into  the  facts  relating  to  taxpayer's  claim.    The 
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results  of  the  examination  failed  to  substantiate  tax- 
payer's story. 

Taxpayer's  returns  in  comparison  with  the  deter- 
mination made  by  the  Commissioner  as  adjusted  by 
the  Tax  Court  show  a  consistent  pattern  of  under- 
reporting income  in  all  the  taxable  years  before  this 
Court.  In  addition,  taxpayer  specifically  failed  to 
report  his  interest  income  in  all  years  before  this 
Court  except  one,  failed  to  report  his  dividend  income 
in  five  years  on  review,  grossly  understated  his  gain 
on  sale  of  real  estate  in  two  years,  failed  to  report 
his  distributable  share  of  a  partnership  interest  in 
one  year,  omitted  his  rental  income  in  one  year,  and 
did  not  report  income  from  private  investigations  he 
made  while  a  member  of  the  police  force  in  two  years 
before  this  Court.  In  addition  to  proving  fraud 
every  one  of  these  items  is  a  likely  source  of  income 
which  taxpayer  omitted  to  report  if  not  an  actual 
source  of  unreported  income. 

ARGUMENT 

I 

Was  the  Tax  Court  Upon  the  Record  Justified  In 
Upholding  the  Commissioner's  Use  of  the  Net  Worth 
Method  In  Determining  Taxpayer's  Income  For  the 
Years  1942-1951,  Inclusive,  Excepting  the  Years  1944 
and  1949  In  Which  the  Deficiencies  Were  Determined 
Upon  Specific  Omissions  from  the  Income  Returned? 

The  Commissioner's  determination  of  a  deficiency 
is  presumptively  correct.  Helvering  v.  Nat,  Grocery 
Co.,  304  U.S.  282;  Helvering  v,  Taylor,  293  U.S.  507; 
Goe  V.  Commissioner,  198  F.  2d  851  (C.A.  3d), 
certiorari  denied,  344  U.S.  897;  Snell  Isle,  Inc.  v. 
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Commissioner,  90  F.  2d  481  (C.A.  5th),  certiorari 
denied,  302  U.S.  734.  The  burden  of  overcoming  this 
presumption  is  upon  the  taxpayer.  The  Tax  Court 
concluded  that  taxpayer  had  met  this  burden  only  to 
the  extent  of  establishing  larger  opening  cash  on 
hand  balances  than  the  figure  determined  by  the 
Commissioner  and,  further,  that  taxpayer  had  no 
interest  in  one  eating  establishment  the  Commis 
sioner  had  credited  him  with. 

Taxpayer  now  appeals  to  this  Court  asserting 
that  his  opening  cash  balance  was  larger  than  the 
adjusted  figure  the  Tax  Court  determined  in  that  he 
had  large  hoards  of  undeposited  cash  on  that  date. 
(Br.  12-13.)  It  is  a  well  accepted  principle  that 
the  Tax  Court's  findings  will  not  be  disturbed  upo 
review  except  when  clearly  erroneous ;  here,  it  is  su 
mitted,  the  record  amply  sustains  them.  The  Tax 
Court  based  its  conclusion  instantly  in  part  upon  its 
appraisal  of  the  credibility  of  witnesses,  including 
taxpayer,  who  testified  before  it.  Upon  review  due 
regard  is  given  to  this  opportunity  possessed  by  the 
trial  court.  United  States  v.  Gypsum  Co.,  333  U.S. 
364,  rehearing  denied,  333  U.S.  869;  National  Brass 
Works  V.  Commissioner,  205  F.2d  104  (C.A.  9th)  il 
Ferrando  v.  United  States  (C.A.  9th),  decided  June 
7,  1957;  Staudt  v.  Commissioner,  216  F.  2d  610 
(C.A.  4th) ;  Hague  Estate  v.  Commissioner,  132  F. 
2d  775  (C.A.  2d),  certiorari  denied,  318  U.S.  787; 
Rule  52(a),  Federal  Rules  of  Civil  Procedure;  Sec- 
tion 7482(a)  of  the  Internal  Revenue  Code  of  1954 
(Appendix,  infra)  (formerly  Section  1141(a)  of  the 
1939  Code). 
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In  the  deficiency  determination  thhe  Commissioner 
credited  the  taxpayer  with  an  opening  cash  on  hand 
balance  of  $100  as  of  the  beginning  of  each  taxable 
period.  The  Tax  Court  adjusted  this  determination 
in  favor  of  the  taxpayer  by  deciding  that  taxpayer's 
cash  on  hand  balance  was  $5,000  for  each  of  the  years 
ended  December  31,  1940,  through  December  31, 
1944,  inclusive,  and  $3,000  for  each  of  the  years 
ended  December  31,  1945,  through  December  31, 
1951.  (R.  50.)  Taxpayer  urges  that  his  cash  on 
hand  figures  for  each  of  the  respective  years  in  ques- 
tion were  larger  that  that  attributed  to  him  by  the 
Tax  Court.  A  review  of  the  evidence  contained  in 
the  record  and  exhibits  introduced  in  the  Tax  Court 
proceedings  indicates  that  the  Tax  Court  was,  if 
anything,  very  liberal  in  making  its  determination 
as  to  taxpayer's  cash  on  hand  balances  for  the 
periods  in  contention. 

Taxpayer's  wages  from  the  City  of  Hawthorne  in 
'  the  period  1925  through  1941,  inclusive,  show  very 
clearly  that  they  were  insufficient  to  allow  any  sub- 
stantial accumulations  of  savings  prior  to  January 
1,    1942,    in    that    his    maximum    salary   was    only 
-  $2,284.20    in    1941.      (Ex.    15-0.)      Taxpayer    had 
*  stated  in  applying  for  small  loans  in  1937,  1938  and 
1939  that  he  had  no  other  source  of  income  other 
'  than  his  salary  from  the  City  of  Hawthorne.     (Exs. 
"  II,  J  J  and  KK.)     The  tax  returns  of  the  taxpayer 
'  for  prior  years  further  corroborate  the  fact  that  he 
had  no  large  accumulations  of  cash  on  hand  at  the 
beginning  of  the  taxable  period  under  review.     Tax- 
payer had  not  paid  any  tax  prior  to  taxable  year  1942 
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and  had  not  even  filed  a  return  prior  to  the  taxable 
year  1940.  In  addition,  the  fact  that  taxpayer  had 
to  borrow  small  sums  in  1937,  1938,  1939  and  1941 
is  entirely  inconsistent  with  his  statement  that  he 
had  large  amounts  of  accumulated  cash  on  hand. 

Nevertheless  the  taxpayer  states  that  he  brought 
a  few  thousand  dollars  to  California  when  he  arrived 
from  Oklahoma  and  that  he  supplemented  this  amount 
with  profits  made  on  investments  in  municipal  bonds 
of  the  City  of  Hawthorne.  (R.  221-224.)  He  claims 
that  these  alleged  sums  of  money  were  not  bankecUji 
but  instead  hidden  '^under  the  rug''  for  some  years 
and  then  kept  on  his  person  by  means  of  a  money^ 
belt  for  other  years.  (R.  261,  276.)  However,  tax- 
payer's story  is  replete  with  inconsistencies.  In  re: 
gard  to  the  amount  of  cash  on  hand  at  the  pertinenj 
opening  date  of  the  net  worth  analysis,  taxpayei 
stated  on  direct  examination  that  he  could  not  tell 
how  much  cash  he  had,  on  cross-examination  he  said 
it  was  $6,000,  $8,000  or  $10,000,  and  he  told  the 
special  agent  of  the  Internal  Revenue  Service  that 
he  had  $8,000  to  $10,000  under  a  rug.  (R.  169, 
262-263,  282.)  Taxpayer  later  stated  that  he  kept, 
this  alleged  hoard  of  money  in  a  money  belt  on  th( 
opening  date  of  the  net  worth  analysis.  (R.  261.  )l 
The  special  agent  testified  that  taxpayer's  wife  stated 
that  she  did  not  think  her  husband  was  telling  the 
truth  about  the  cash  and  the  largest  amount  of  cash 
he  had  on  hand  at  any  one  time  was  $1,000.  (R. 
174,  193.)  She  later  disputed  making  this  statement 
at  the  trial.  (R.  200-201.)  In  fact,  there  was  even 
an  inconsistency  in  taxpayer's  testimony  in  the  trial 
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below  and  in  his  prior  statement  in  a  criminal  trial 
as  to  what  period  he  purchased  the  municipal  bonds. 
(R.  268-269.) 

On  the  other  hand,  the  special  agent  who  investi- 
gated the  facts  contained  in  the  case  at  bar  made  a 
thorough  examination  of  the  taxpayer's  claim  of  cash 
on  hand  as  of  the  opening  net  worth  date  in  con- 
formity with  the  Supreme  Court's  pronouncement  in 
criminal  net  worth  cases.  Holland  v.  United  States, 
348  U.S.  121,  135.  He  stated  that  he  examined  the 
following  and  was  unable  to  find  any  evidence  of  any 
large  amounts  of  cash  on  hand  as  of  January  1,  1942, 
or  of  any  other  assets  or  liabilities  other  than  those 
listed  in  the  net  worth  analysis  he  prepared  (R. 
(R.  181-182): 

1.  Bank  accounts.     (R.  178-179,  Ex.  NN.) 

2.  Bank  loan  records.     (R.  179.) 

3.  Records  of  income  tax  returns  filed.  (R.  180; 
Ex.  12-L.) 

4.  Bank  escrow  files.     (R.  180.) 

5.  Payroll  records  of  the  City  of  Hawthorne.  (R. 
181.) 

6.  City  of  Hawthorne  bond  records.     (R.  181.) 

7.  Record  of  tax  lien  sales.     (R.  181.) 

8.  Grantor-grantee  indices  for  Los  Angeles  County. 
(R.  181.) 

9.  Trust  deeds  and  mortgages  thereon.  (R.  179, 
181.) 

The  sole  evidence  offered  by  taxpayer  with  the  ex- 
ception of  his  self-serving  statement  was  the  testi- 
mony of  a  witness  who  had  stated  that  he  sold  tax- 
payer some  bonds  in  prior  years.     The  testimony  of 
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this  witness  proves  very  little  if  anything  as  to  the 
sum  of  money  taxpayer  had  invested  in  municipal 
bonds  prior  to  the  opening  day  of  the  net  worth  state- 
ment, to  say  nothing  of  the  amount  realized  upon 
their  disposition.  The  witness  stated  that  he  had  no 
idea  as  to  the  specific  amount  of  bonds  purchased 
by  the  taxpayer.  He  said  though  that  he  thought 
that  it  ^^may  be  some  place  between  $15,000  to 
$35,000.''  He  explained  that  when  making  refer- 
ence to  this  figure  he  was  speaking  of  the  par  value 
of  the  bonds  for  at  that  time  the  bonds  were  selling 
in  the  range  of  10^  to  14^  on  the  dollar.  He  also 
stated  that  he  did  not  know  whether  these  bonds 
were  paid  at  par  or  whether  they  were  paid  at  a 
discount.  (R.  256-257.)  All  in  all  it  cannot  be 
said  that  this  witness  introduced  any  specific  evi- 
dence whatsoever  relating  to  the  amount  of  cash 
that  taxpayer  had  as  of  the  opening  net  worth  date. 
The  Tax  Court  made  its  own  determination  as  to|lj 
the  opening  cash  on  hand  balances.  Weighing  of 
all  the  evidence  concerning  the  disputed  amount  and 
the  translating  of  it  into  an  actual  monetary  figure 
is  a  proper  judicial  function  well-recognized  by  the 
courts.  Bodoglau  v.  Commissioner,  230  F.  2d  336 
(C.A.  7th);  Commissioner  v.  Thompson,  222  F.  2d 
893  (C.A.  3d);  Cohan  v.  Commissioner,  39  F.  2d 
540  (C.A.  2d).  It  can  hardly  be  said  that  the  judge 
below  made  an  arbitrary  determination.  Upon 
weighing  the  evidence  and  considering  all  elements 
he  made  his  determination  as  to  the  proper  amount 
of  cash  on  hand  for  each  respective  period.  The 
court  stated  that  it  did  not  believe  taxpayer  had 
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hidden  hoards  of  money  although  it  did  accept  the 
fact  that  taxpayer  invested  in  bonds.  (R.  53-54.) 
Its  determination  was  grounded  in  the  evidence  and 
was  anything  but  clearly  erroneous  or  arbitrary. 

Taxpayer  has  failed  to  introduce  any  evidence 
whatsoever  with  the  exception  of  his  own  self-serving 
statement  as  to  the  amount  of  the  alleged  cash 
hoards  that  he  claimed  he  had  on  the  opening  net 
worth  date.  His  testimony  is  vague,  bears  numer- 
ous inconsistencies,  and  contains  implausible  state- 
ments. The  Tax  Court  upon  judging  his  demeanor 
as  a  witness  stated  it  did  not  believe  the  taxpayer's 
claim  that  he  had  large  cash  hoards  hidden  under 
rugs  and  in  money  belts.  The  special  agent  made 
an  intensive  and  exhaustive  investigation  into  the 
many  records  and  sources  that  could  substantiate 
taxpayer's  claim.  He  found  nothing.  This  case 
would  meet  the  requirements  in  a  criminal  case  for 
the  successful  negation  of  a  taxpayer's  claim  of 
hoards  of  hidden  cash  on  hand  at  the  opening  date 
of  the  net  worth  analysis  as  stated  by  the  Supreme 
Court.  Holland  v.  United  States,  supra;  Friedberg 
V.  United  States,  348  U.S.  142;  Smith  v.  United 
States,  348  U.S.  147;  United  States  v.  Calderon,  348 
U.S.  160.  Certainly  the  facts  of  this  case  are  more 
than  sufficient  to  disclaim  taxpayer's  contention  in 
the  instant  civil  suit. 

In  the  trial  below  the  taxpayer  questioned  the  net 
worth  analysis  as  to  two  items  in  addition  to  the 
opening  cash  on  hand  balance.  These  items  were  two 
entertainment  establishments  included  as  assets  of 
the  taxpayer  by  the  Commissioner.     (R.  52.)     The 
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Tax  Court  found  that  taxpayer  had  no  interest  in 
one  establishment  but  upheld  the  Commissioner's 
determination  as  to  the  other.  (R.  54-55.)  The 
Commissioner  accepts  this  decision  in  that  the  facts 
contained  in  the  record  afford  a  basis  for  this  con- 
clusion. It  can  be  inferred  from  taxpayer's  brief 
that  he  also  accepts  the  Tax  Court's  decision  on  this 
matter.  (Br.  17.)  However,  if  this  be  an  errone- 
ous inference  on  the  part  of  the  Commissioner,  the 
record  containing  a  letter  from  the  Embassy  Club's 
certified  public  accountant  to  the  taxpayer  informing 
the  latter  of  his  partnership  income  from  the  club, 
in  addition  to  an  amendment  to  the  articles  of  the 
partnership  bearing  taxpayer's  signature  and  filed 
February  6,  1951,  certainly  substantiate  the  fact 
that  taxpayer  had  an  interest  in  a  partnership  in- 
terest in  the  Embassy  Club.     (R.  70,  Exs.  4-D,  R.) 

II 

^--fc^f  The   Commissioner   Fully   Sustained    His   Burden   of 
'Proving  that  a  Part  of  the  Deficiency  for  Each  of 
the  Taxable  Years  Was  Due  To  Fraud  With  Intent 
To  Evade  Tax?" 
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The  burden  of  proof  of  fraud  rests  upon  the  Com- 
missioner. Section  7454(a)  of  the  Internal  Revenue 
Code  of  1954  (Appendix,  infra).  In  proving  fraud- 
ulent intent  the  Commissioner  has  to  show  only  that 
some  part  of  each  deficiency  was  due  to  fraud  with 
intent  to  evade  tax.  Section  293(b)  of  the  Internal 
Revenue  Code  of  1939  (Appendix,  infra).  As  in 
the  case  of  a  factual  determination  as  to  the  amount 
of  the  deficiency,  it  is  a  well  accepted  principle  that  ^ 
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a  Court  of  Appeals  does  not  disturb  the  Tax  Court's 
factual  findings  as  to  fraud  if  they  are  supported 
by  clear  and  convincing  evidence.  Helvering  v. 
Kelioe,  309  U.S.  277;  Rose  v.  Commissioner,  188  F. 
2d  355  (C.A.  9th),  certiorari  denied,  342  U.S.  850, 
rehearing  denied,  342  U.S.  889;  Goe  v.  Commis- 
sioner, 198  F.  2d  851  (C.A.  3d),  certiorari  denied, 
344  U.S.  897;  Halle  v.  Commissioner,  175  F.  2d  500 
(C.A.  2d),  certiorari  denied,  338  U.S.  949;  Green- 
feld  V.  Commissioner,  165  F.  2d  318  (C.A.  4th).  It 
is  respectfully  submitted  that  the  Tax  Court's  find- 
ing of  fraud  in  this  case  is  amply  supported  by  clear 
and  convincing  evidence  and  should  be  sustained.  In 
the  deficiency  notice  issued  by  the  Commissioner  it 
was  determined  that  the  taxpayer  and  his  wife  had 
fraudulently  understated  income  in  their  joint  tax 
returns  and  separate  returns  for  each  of  the  taxable 
years  named  in  the  deficiency  notice.  (R.  12,  21-22.) 
In  the  proceeding  in  the  Tax  Court  it  was  found  that 
the  taxpayer  did  have  larger  amounts  of  undeposited 
cash  on  hand  at  the  pertinent  periods  in  relation  to 
the  net  worth  analysis  and  also  that  he  did  not  have 
an  interest  in  a  restaurant  establishment  that  the 
Commissioner  had  included  as  one  of  his  assets.  The 
Tax  Court  also  found  that  the  wife  had  not  filed 
fraudulent  returns  for  the  years  in  which  she  filed 
separate  income  tax  returns — 1945  and  1947.  This 
determination  eliminated  the  taxpayer's  deficiency 
completely  for  the  taxable  year  1946  and  reduced 
the  deficiencies  for  three  of  the  remaining  eight  tax- 
able years.  However,  with  all  of  these  adjustments 
in  favor  of  the  taxpayer  the  evidence  still  shows  that 
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taxpayer   consistently   understated   his   reported   in- 
come. 

A  comparison  of  the  income  reported  by  taxpayer 
on  his  tax  returns  and  the  income  determined  by  the 
Commissioner  as  adjusted  by  the  Tax  Court's  find- 
ings under  Tax  Court  Rule  50  (Appendix,  infra) 
computation  for  the  taxable  years  under  review  is  as 
follows  (R.  14-16,  24-31):^ 


Income  determined 

Income 

under  Rule  50  of 

reported 

the  Tax  Court 

1942 

$  2,630.76 

$  5,821.02 

1944 

3,505.07 

7,179.08 

1945 

2,372.75 

6,037.82 

1947 

2,955.91 

4,679.19 

1948 

7,721.02 

19,952.17 

1949 

10,436.47 

11,865.13 

1950 

4,996.29 

27,062.23 

1951 

6,132.95 

12,071.07 

It  is  obvious  that  there  is  a  shocking  disperity  be- 
tween the  income  reported  by  taxpayer  in  his  tax 
returns  and  that  determined  by  the  Tax  Court.  A 
persistent  failure  to  report  large  amounts  of  income 
over  an  extended  period  without  more  is  strong  evi- 
dence of  fraudulent  intent.  Holland  v.  United 
States,  348  U.S.  121;  Smith  v.  United  States,  348 
U.S.  147;  Lipsitz  v.  Commissioner ,  220  F.  2d  871 
(C.A.  4th) ;  Halle  v.  Commissioner,  supra;  Rogers  v. 
Commissioner,  111  F.  2d  987  (C.A.  6th).    Where,  as 


^  These  figures  are  based  on  taxpayer's  reported  net  in- 
come for  1942,  1948,  1949  and  1951,  and  on  his  reported 
adjusted  gross  income  for  years  1944,  1945,  1947  and  1950. 
The  income  determined  under  Rule  50  is  based  on  either 
net  income  or  adjusted  gross  income  for  the  same  respective 
years. 
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here,  the  pattern  of  unrecorded  and  unreported  in- 
come is  accompanied  by  many  of  the  common  badges 
of  fraud,  the  requisite  intent  to  evade  tax  is  un- 
mistakably clear.  See  Goe  v.  Commissioner,  supra; 
Lipsitz  V.  Commissioner,  supra;  Heyman  v.  Com- 
missioner, 176  F.  2d  389  (C.A.  2d),  certiorari  denied, 
338  U.S.  904;  Cohen  v.  Commissioner,  176  F.  2d  394 
(C.A.  10th) ;  Bodoglau  v.  Commissioner,  230  F.  2d 
336  (C.A.  7th) ;  Kenney  v.  Commissioner,  111  F.  2d 
374  (C.A.  5th). 

In  the  instant  case  the  facts  indicate  that  there 
was  more  than  just  the  usual  inferences  of  fraud; 
in  this  case  we  have  numerous  instances  where  spe- 
cific items  of  income  were  not  reported  by  taxpayer 
on  his  income  tax  return  for  the  taxable  years  before 
this  Court.  The  special  agent  investigating  this 
case  questioned  taxpayer  as  to  whether  he  reported 
all  of  his  income  on  his  tax  returns.  Taxpayer  stated 
that  he  did.  (R.  159.)  However,  from  a  review  of 
the  facts  it  can  readily  be  seen  that  taxpayer  was 
not  being  truthful  in  making  this  statement. 

Taxpayer  received  interest  income  in  every  taxable 
year  on  review  with  the  exception  of  1942.  (Stip. 
par.  4;  Ex.  3-C.)  The  taxpayer  was  asked  by  his 
own  accountant  whether  he  had  any  other  income 
that  was  not  reported  on  his  tax  return.  Taxpayer 
replied  that  he  did  not  have  any  other  income.  (R. 
83-85.)  But  as  the  income  tax  returns  show  for  the 
respective  years  before  this  Court,  taxpaj^er  never 
reported  his  interest  income  on  his  returns.  (Exs. 
17-Q,  S,  6-F,  8-H,  9-1,  10-J,  11 -K.)  Taxpayer  at- 
tempts to  explain  this  by  saying  that  his  interest 
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expense  exceeded  his  interest  income  and  consequently 
he  saw  no  need  to  report  the  latter  as  such.      (R 
242,  266.)     However,  this  explanation  is  inconsist 
ent  with   taxpayer's   prior   statements   and   actions. 
(R.  231,  237.)     His  returns  indicate  that  they  wer 
prepared  with  detail  and  expenses  and  income  wer 
purportedly  set  out  as  such.     Also,  in  one  year  in-] 
terest  expense  was  shown  on  the  return  although  th 
interest  income  earned  that  year  was  not.     (Ex.  11 
K.)     Furthermore,  taxpayer  claims  that  he  had  in 
terest  expense  in  one  year  when  he  had  no  liabilities 
upon  which  there  could  be  any  interest  owed.     (R. 
270.)     It  must  also  be  noted  that  taxpayer  initially 
stated  on  cross-examination  that  he  had  reported  his 
interest    income.      However,    he    soon   contradicated 
himself  when  presented  with  an  income  tax  return 
and  asked  to  indicate  where  the  interest  income  was 
reported.     (R.  265-266.)     Much  of  the  same  can  be 
said  for  the  dividend  income  earned  by  taxpayer 
In  this  instance  taxpayer  earned  dividends  in  the 
years  1943  through  1948,  inclusive,  and  1951.     (Stip. 
par.  6.)     He  was  also  asked  by  his  accountant  when 
his  returns  were  being  prepared  whether  he  had  any 
income  other  than  that  he  had  reported.     Here  also 
again  he  said  he  had  none.     (R.  83.)     However,  the 
returns  for  these  respective  years  failed  to  show  an 
dividend  income  reported  by  taxpayer.     (Ex.  17-Q,  S} 
6-F,  8-H,  11-K.) 

Taxpayer  had  a  partnership  interest  in  the  Em 
bassy  Club  in  1951.     (Stip.  par.  7.)     He  was  spe- 
cifically notified  of  his  share  of  income  earned  that 
year  in  a  letter  sent  to  him  by  the  club's  certified 
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public  accountant.  (R.  70.)  The  letter  informed 
him  that  his  distributive  share  of  the  income  from 
the  club  for  the  year  1951  was  an  amount  in  excess 
of  $1,100.  (Exs.  R,  13-N,  14-M.)  As  the  1951  re- 
turn indicates,  taxpayer  failed  to  report  this  amount 
although  he  was  certainly  put  on  notice  that  he  had 
earned  the  sum  in  question.     (Ex.  11-K.) 

As  the  stipulation  between  the  parties  indicates, 
taxpayer  earned  rentals  in  1949  of  $1,550.  (Stip. 
par.  5.)  The  1949  income  tax  return  showed  that 
taxpayer  did  not  report  his  rental  income  for  that 
year.  (Ex.  9-1.)  Clearly  taxpayer  knew  that  rental 
incomes  had  to  be  reported  since  he  had  reported 
these  sums  in  prior  and  subsequent  years.  (Ex.  16- 
P,  17-Q,  10-J,  11-K.) 

The  capital  gains  realized  on  sale  of  real  estate  by 
taxpayer  in  the  years  1944  and  1945  present  shock- 
ing omissions  of  gains  reported.  In  1944  taxpayer 
sold  two  items  of  real  estate.  The  amount  of  gain 
realized  on  the  sale  of  these  properties  was  $8,207.96. 
(Stip.  pars.  9,  10.)  The  amount  reported  by  tax- 
payer on  his  1944  federal  income  tax  return  was 
$1,210.  (Ex.  17-Q.)  Again,  in  1945  taxpayer  sold 
property  upon  which  he  realized  a  gain  of  $5,359.05. 
(Stip.  par.  11.)  However,  the  gain  reported  was 
only  $2,257.  (Ex.  S.)  There  is  no  justification  for 
these  actions.  Taxpayer  attempts  to  explain  it  away 
by  saying  that  he  made  numerous  repairs  to  his 
properties  that  offset  any  gain  he  did  not  report. 
(R.  232-233.)  However,  taxpayer's  returns  indicate 
that  he  had  taken  repairs  as  a  deduction  on  his  re- 
turns in  the  years  when  they  were  incurred. 
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Taxpayer  reported  certain  income  in  an  account 
title  '^commissions"  in  the  taxable  years  1947,  1948 
and  1949.  (Exs.  6-F,  8-H  and  9-1.)  From  the  rec- 
ord it  is  rather  difficult  to  determine  just  what  was 
reported  in  this  account  title.  (R.  81-82,  166,  236.) 
Purportedly  they  were  amounts  received  by  taxpayer 
for  performing  private  investigations  while  he  was 
a  member  of  the  Hawthorne  police  force.  (R.  236, 
243,  266.)  Taxpayer  was  very  vague  in  explaining 
just  what  ^^commissions"  were  to  the  special  agent 
investigating  the  facts  in  the  case  at  bar  and  also 
to  the  Tax  Court.^  And,  further,  he  would  not  tell 
who  the  people  were  who  paid  him  these  ^'commis- 
sions."  (R.  157-158,  166,  230.)  It  is  interesting  to 
note  that  after  contradicting  himself  taxpayer  ad- 
mitted that  he  also  received  these  type  of  payments 
in  the  taxable  years  1950  and  1951.  (Ex.  RR;  R. 
266,  273-274.)  However,  the  returns  for  those  re- 
spective years  fail  to  show  these  amounts  as  being 
reported.     (Ex.  10-J,  11-K.) 

In  his  brief  before  this  Court  taxpayer  has  made 
the  further  argument  that  the  Commissioner  showed 
no  likely  source  of  income  from  which  it  could  be 
stated  that  taxpayer  was  receiving  unreported  ta3d|ii 
able  income.  (Br.  7-15.)  Certainly  this  argument 
is  without  substance  for  the  taxable  years  1944  and 
1949  in  that  the  deficiencies  for  those  years  were 
determined  on  the  basis  of  specific  omissions  of  items 


^  In  the  witness'  own  words  (R.  236)  they  were:  *'Any 
moneys  I  might  receive  during  the  year  for  interest,  for 
gratuities  or  anything  that  might  come  along,  other  than 
my  salary.'' 
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of  income  rather  than  use  of  the  net  worth  analysis. 
For  those  years  the  unreported  income  did  not  come 
from  a  ^'likely  source'^ — it  came  from  an  actual 
source.  Likewise,  for  all  of  the  other  years,  taxable 
years  in  which  the  Commissioner  relied  upon  the  net 
worth  analysis,  it  can  easily  be  seen  from  the  facts 
presented  that  the  Commissioner  introduced  direct 
evidence  of  many  likely  sources  of  unreported  in- 
come in  regard  to  the  taxpayer.  It  was  shown  that 
taxpayer  was  a  partner  in  a  poker  club,  the  Em- 
bassy Club,  from  which  he  received  income  in  1951 
which  was  not  reported  on  his  income  tax  return  for 
that  year.  (R.  70;  Ex.  4-D;  Stip.  pars.  7-8.)  There 
was  evidence  that  the  income  tax  returns  for  the 
years  1944  to  1951,  inclusive,  show  that  taxpayer 
failed  to  report  any  interest  income  earned  in  those 
years  on  the  returns  for  the  respective  years.  (Stip. 
par.  4;  Exs.  3-C,  17-Q,  S,  6-F,  8-H,  9-1,  10-J,  11-K.) 
Also,  taxpayer  received  dividend  income  during  the 
years  1943  through  1948,  inclusive,  and  1951,  which 
he  failed  to  report  on  his  income  tax  returns  for 
those  years.  (Stip.  par.  6;  Exs.  17-Q,  S,  6-F,  8-H, 
11-K.)  There  were  three  specific  instances  in  which 
taxpayer  grossly  understated  the  gain  on  sale  of 
property  in  the  years  1944  and  19^55.  (Stip.  pars. 
9,  10,  11;  Exs.  17-Q  and  S.)  Finally,  taxpayer  even 
indicates  a  likely  source  of  unreported  income  him- 
self in  his  testimony  regarding  the  ^^commissions'' 
received  from  private  investigations.  Regarding  this 
item  taxpayer  would  not  divulge  any  information  to 
the  special  agent  regarding  who  had  paid  him  the 
sums  he  had  reported,  and  there  was  strong  evidence 
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that  by  his  own  admission  he  received  sums  in  eer 
tain  years  which  were  not  reported.      (R.  157-158, 
243;  Ex.  RR,  10-J,  11-K.)^ 

It  almost  appears  frivolous  to  assert  that  the  Com 
missioner  failed  to  indicate  any  likely  source  of  un- 
reported income  received  by  taxpayer.  As  the  record 
and  exhibits  indicate  taxpayer  had  numerous  likely 
sources  of  income  from  which  he  could  have  received 
the  income  he  failed  to  report  in  his  income  tax  re- 
turn. Davis  V.  Commissioner,  239  F.  2d  187  (C.A 
7th). ^ 


*  The  Tax  Court  stated  that  in  reaching  its  conclusion 
that  taxpayer  had  fraudulently  prepared  his  income  tax  re 
turns  it  was  not  influenced  by  the  testimony  of  the  two 
witnesses  who  asserted  that  they  paid  protection  money 
which  may  have  reached  taxpayer  in  his  position  as  police^ 
chief.    (R.  56,  125-127,  136;  Ex.  00.) 

^  This  brief  has  not  discussed  the  penalties  under  Sectio 
294(d)(1)(A)    or    (d)(2)    of   the    1939    Code    (Appendix, 
infra)  in  that  taxpayer  has  apparently  not  questioned  them 
in  his  brief  in  this  Court  or  the  court  below.   The  Tax  Court 
said  (R.  56)  : 

No  evidence  was  adduced  with  respect  to  the  additions 
to  tax  pursuant  to  Sections  294(d)(1)(A)  and  294 
(d)  (2)  and  the  Commissioner's  determination  in  this 
respect  is  sustained. 
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CONCLUSION 

For  the  foregoing  reasons,  we  submit  that  the  de- 
cisions of  the  Tax  Court  are  correct  and  should  be 
affirmed. 

Respectfully  submitted, 


Charles  K.  Rice, 

Assistant  Attorney  General. 

John  N.  Stull, 
A.  F.  Prescott, 
Arthur  I.  Gould, 

Attorneys, 

Department  of  Justice, 
Washington  25,  D.C. 


JULY,  1957. 
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APPENDIX 

Internal  Revenue  Code  of  1939: 

Sec.  276.  Period  of  Limitation  Upon  Assess- 
ment AND  Collection — Exceptions. 

(a)  False  Return  or  No  Return, — In  the  case 
of  a  false  or  fraudulent  return  with  intent  to 
evade  tax  or  of  a  failure  to  file  a  return  the 
tax  may  be  assessed,  or  a  proceeding  in  court 
for  the  collection  of  such  tax  may  be  begun 
without  assessment,  at  any  time. 

*  *         *         * 

(26U.S.C.  1952ed.,  Sec.  276.) 

Sec.  293.  Additions  to  the  Tax  in  Case  of' 
Deficiency. 

*  *        *        * 

(b)  Fraud, — If  any  part  of  any  deficiency  is 
due  to  fraud  with  intent  to  evade  tax,  then  50 
per  centum  of  the  total  amount  of  the  deficienc 
(in  addition  to  such  deficiency)   shall  be  so  as 
sessed,  collected,  and  paid,  in  lieu  of  the  50  pe 
centum  addition  to  the  tax  provided  in  section 
3612(d)(2). 
(26U.S.C.  1952ed.,  Sec.  293.) 

Sec.  294.  Additions  to  the  Tax  in  Case  of 
Nonpayment. 

*  *        *        * 

(d)  [As  added  by  Sec.  118(a)  of  the  Revenue 
Act  of  1943,  c.  63,  58  Stat.  21,  and  amended  by 
Sees.  6(b)(8)  and  13(b)  of  the  Individual  In 
come  Tax  Act  of  1944,  c.  210,  58  Stat.  231,  Sec. 
2  of  the  Act  of  January  2,  1951,  c.  1195,  64 
Stat.  1136,  and  Sec.  103(b)  of  the  Revenue  Act 
of  1951,  c.  521,  65  Stat.  452]  Estimated  Tax.— 

(1)  Failure  to  file  declaration  or  pay  in-^ 
stallment  of  estimated  tax. — 

(A)  Failure  to  File  Declaration. — 
In  the  case  of  a  failure  to  make  and 
file  a  declaration  of  estimated  tax  with 
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in  the  time  prescribed,  unless  such  fail- 
ure is  shown  to  the  satisfaction  of  the 
Commissioner  to  be  due  to  reasonable 
cause  and  not  to  willful  neglect,  there 
shall  be  added  to  the  tax  5  per  centum 
of  each  installment  due  but  unpaid, 
and  in  addition,  with  respect  to  each 
such  installment  due  but  unpaid,  1  per 
centum  of  the  unpaid  amount  thereof 
for  each  month  (except  the  first)  or 
fraction  thereof  during  which  such 
amount  remains  unpaid.  In  no  event 
shall  the  aggregate  addition  to  the  tax 
under  this  subparagraph  with  respect 
to  any  installment  due  but  unpaid,  ex- 
ceed 10  per  centum  of  the  unpaid  por- 
tion of  such  installment.  For  the  pur- 
pose of  this  subparagraph  the  amount 
and  due  date  of  each  installment  shall 
be  the  same  as  if  a  declaration  had 
been  filed  within  the  time  prescribed 
showing  an  estimated  tax  equal  to  the 
correct  tax  reduced  by  the  credits  un- 
der sections  32  and  35. 
*         *         *         * 

(2)  Substantial  underestimate  of  esti- 
mated tax. — If  80  per  centum  of  the  tax 
(determined  without  regard  to  the  credits 
under  sections  32  and  35,  in  the  case  of  in- 
dividuals other  than  farmers  exercising  an 
election  under  section  60(a),  or  66  2/3  per 
centum  of  such  tax  so  determined  in  the 
case  of  such  farmers,  exceeds  the  estimated 
tax  (increased  by  such  creidts),  there  shall 
be  added  to  the  tax  an  amount  equal  to  such 
excess,  or  equal  to  6  per  centum  of  the 
amount  by  which  such  tax  so  determined 
exceeds  the  estimated  tax  so  increased, 
whichever  is  the  lesser.  This  paragraph 
shall  not  apply  to  the  taxable  year  in  which 
falls  the  death  of  the  taxpayer,  nor,  under 
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regulations  prescribed  by  the  Commissioner 
with  the  approval  of  the  Secretary,  shall  it 
apply  to  the  taxable  year  in  which  the  tax- 
payer makes  a  timely  payment  of  estimated 
tax  within  or  before  each  quarter  (exclud- 
ing, in  case  the  taxable  year  begins  in  1943, 
any  quarter  beginning  prior  to  July  1,  1943) 
of  such  year  (or  in  the  case  of  farmers 
exercising  an  election  under  sections  60  (a), 
within  the  last  quarter)  in  an  amount  at 
least  as  great  as  though  computed  (under 
such  regulations)  on  the  basis  of  the  tax- 
payer's status  with  respect  to  the  personal 
exemption  and  credit  for  dependents  on  the 
date  of  the  filing  of  the  declaration  for  such 
taxable  year  (or  in  the  case  of  any  such 
farmer,  or  in  case  the  fifteenth  day  of  the 
third  month  of  the  taxable  year  occurs  after 
July  1,  on  July  1  of  the  taxable  year)  but 
otherwise  on  the  basis  of  the  facts  shown 
on  his  return  for  the  preceding  taxable 
year.  In  the  case  of  taxable  years  begin- 
ning prior  to  October  1,  1950,  and  ending 
after  September  30,  1950,  the  additions  to 
tax  prescribed  by  this  subsection  shall  not 
be  applicable  if  the  taxpayer  failed  to  meet 
the  80  per  centum  and  66  2/3  per  centum 
requirements  of  this  paragraph  by  reason 
of  the  increase  in  normal  tax  and  surtax 
on  individuals  imposed  by  section  101  of  the 
Revenue  Act  of  1950.  In  the  case  of  tax- 
able years  beginning  prior  to  November  1 
1951,  and  ending  after  October  31,  195l[ 
the  additions  to  tax  prescribed  by  this  sub- 
section shall  not  be  applicable  if  the  tax- 
payer failed  to  meet  the  requirements  of 
this  paragraph  by  reason  of  the  increase  in 
rates  of  tax  on  individuals  imposed  by  the 
Revenue  Act  of  1951. 
(26  U.S.C.  1952  ed.,  Sec.  294.) 
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Internal  Revenue  Code  of  1954: 

Sec.  7454.  Burden  of  Proof  in  Fraud  and 
Transferee  Cases. 
(a)  Fraud. — In  any  proceeding  involving  the 
issue  whether  the  petitioner  has  been  guilty  of 
fraud  with  intent  to  evade  tax,  the  burden  of 
proof  in  respect  of  such  issue  shall  be  upon  the 
Secretary  or  his  delegate. 

*  *         *         * 

(26  U.S.C.  1952  ed.,  Supp.  II,  Sec.  7454.) 
Sec.  7482.  Courts  of  Review. 

(a)  Jurisdiction. — The  United  States  Courts 
of  Appeals  shall  have  exclusive  jurisdiction  to 
review  the  decisions  of  the  Tax  Court,  except  as 
provided  in  section  1254  of  Title  28  of  the  United 
States  Code,  in  the  same  manner  and  to  the 
same  extent  as  decisions  of  the  district  courts  in 
civil  actions  tried  without  a  jury;  and  the  judg- 
ment of  any  court  shall  be  final,  except  that  it 
shall  be  subject  to  review  by  the  Supreme  Court 
of  the  United  States  upon  certiorari,  in  the  man- 
ner provided  in  section  1254  of  Title  28  of  the 
United  States  Code. 

*  *         *         * 

(26  U.S.C.  1952  ed.,  Supp.  II,  Sec.  7482.) 

Rules  of  Practice  Before  the  Tax  Court  of  the  United 
States  (Rev.  to  August  15,  1955) : 

Rule  50.  Computations  By  Parties  for  En- 
try OF  Decision. 

(a)  Agreed  computations. — Where  the  Court 
has  promulgated  or  entered  its  opinion  deter- 
mining the  issues  in  a  proceeding,  it  may  with- 
hold entry  of  its  decision  for  the  purpose  of  per- 
mitting the  parties  to  submit  computations  pur- 
suant to  the  Court's  determination  of  the  issues, 
showing  the  correct  amount  of  the  deficiency  or 
overpayment  to  be  entered  as  the  decision.  If 
the  parties  are  in  agreement  as  to  the  amount 
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of  the  deficiency  or  overpayment  to  be  entered  as 
the  decision  pursuant  to  the  report  of  the  Court, 
they  or  either  of  them  shall  file  promptly  with 
the  Court  an  original  and  two  copies  of  a  com- 
putation showing  the  amount  of  the  deficiency 
or  overpayment  and  that  there  is  no  disagree- 
ment that  the  figures  shown  are  in  accordance 
with  the  report  of  the  Court.  The  Court  will 
then  enter  its  decision. 
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No.  15399 
IN  THE 

United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Edward  Pool  and  Lottie  Pool,  Edward  Pool,  Lottie 
Pool,  William  K.  Murphy,  Edna  Murphy,  Wil- 
liam K.  Murphy  and  Edna  Murphy, 

Petitioners, 

vs. 

Commissioner  of  Internal  Revenue, 

Respondent. 


On  Petitions  for  Review  o£  the  Decisions  of  the  Tax  Court 
of  the  United  States. 


BRIEF  FOR  THE  PETITIONERS. 


Opinion  Below. 

The  only  previous  opinion  in  this  case  is  the  memo- 
randum opinion  of  The  Tax  Court  of  the  United  States, 
which  is  unreported.    [R.  29-88.] 

Jurisdiction. 

These  Petitions  for  Review  [R.  95-97]  involve  federal 
income  taxes  for  the  calendar  years  1946,  1947,  and  1948. 
[R.  89-94.]  On  May  17,  1951,  the  Commissioner  of 
Internal  Revenue  mailed  to  the  taxpayers  a  determination 
of  deficiencies  in  income  tax  for  each  of  the  six  cases 
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here  consolidated/  Representative  of  these  notices  of 
deficiencies  is  the  one  mailed  to  Edward  and  Lottie  Pool 
for  the  year  1948.  [R.  8-9.]  Within  90  days  thereafter 
and  on  August  8,  1951,  each  of  the  taxpayers  filed  a 
petition  with  The  Tax  Court  of  the  United  States  for 
redetermination  of  the  asserted  deficiencies  under  the 
provisions  of  Section  272  of  the  Internal  Revenue  Code 
of  1939.  [R.  5-8.]  The  decisions  of  The  Tax  Court 
of  the  United  States  sustaining  the  deficiencies  in  part 
were  entered  August  21,  1956.  [R.  89-94.]  These  case|| 
were  brought  to  this  Court  by  Petitions  for  Review  filed 
November  5,  1956  [R.  95-97]  pursuant  to  the  provisions 
of  Section  7482  and  Section  7483  of  the  Internal  Revenue 
Code  of  1954. 

Question  Presented. 

The  taxpayers  sold  duplexes  during  the  taxable  years 
These  buildings  had  been  leased  to  tenants  from  the  time 
acquired  by  taxpayers  until  they  were  sold.  The  question 
is  whether  under  the  circumstances  of  this  case  the  du- 
plexes which  concededly  were  "real  property  used  in  the 
trade  or  business"  of  the  taxpayers  are  nevertheless  to  be 


^An  order  of  this  Court  filed  January  10,  1957  [R.  533-535]  con- 
solidated the  six  cases  for  purposes  of  "briefing,  hearing  and  decision 
under  the  title  of  Edward  Pool  and  Lottie  Pool,  et  al.,  v.  Commis- 
sioner of  Internal  Revenue."  That  order  also  provided  that  the 
documents  included  in  the  transcripts  of  record  on  review  in  the 
five  cases  bearing  Tax  Court  Nos.  36109-36113  inclusive  not  be 
printed,  but  that  only  the  full  and  complete  transcript  in  the  case  of 
Edward  and  Lottie  Pool,  Docket  No.  36108,  be  printed,  omitting, 
however,  exhibits.  The  order  provided,  however,  that  the  exhibits 
may  be  considered  in  the  decision  of  the  case  as  fully  as  if  they  had 
been  printed.     [R.  534.] 
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denied  the  capital  gain  treatment  under  Section  117(j)  of 
the  Internal  Revenue  Code  of  1939,  because  as  The  Tax 
Court  found  the  property  was  also  held  by  the  taxpayers 
"primarily  for  sale  to  customers  in  the  ordinary  course  of 
.  .  .  [their]  trade  or  business"  within  the  meaning  of 
Section  117(j). 

Statute  Involved. 

Internal  Revenue  Code  of  1939: 

'^Section  117(j)  [as  added  by  Section  151(b)  of 
the  Revenue  Act  of  1942,  c.  619,  56  Stat.  798,  and 
amended  by  Section  127(b)  of  the  Revenue  Act  of 
1943,  c.  63,  58  Stat.  21]  Gains  and  Losses  from  In- 
voluntary Conversion  and  from  the  Sale  or  Exchange 
of  Certain  Property  Used  in  the  Trade  or  Business. 

'^(1)  Definition  of  property  used  in  the  trade  or 
business.  For  the  purposes  of  this  subsection,  the 
term  'property  used  in  the  trade  or  business'  means 
property  used  in  the  trade  or  business,  of  a  char- 
acter which  is  subject  to  the  allowance  for  deprecia- 
tion provided  in  section  23(1),  held  for  more  than 
6  months,  and  real  property  used  in  the  trade  or 
business,  held  for  more  than  6  months,  which  is  not 
(A)  property  of  a  kind  which  would  properly  be 
includible  in  the  inventory  of  the  taxpayer  if  on  hand 
at  the  close  of  the  taxable  year,  or  (B)  property  held 
by  the  taxpayer  primarily  for  sale  to  customers  in 
the  ordinary  course  of  his  trade  or  business.     .     .     . 

"(2)  General  Rule.  If,  during  the  taxable  year, 
the  recognized  gains  upon  sales  or  exchanges  of 
property  used  in  the  trade  or  business,  plus  the  recog- 
nized gains  from  the  compulsory  or  involuntary  con- 
version   (as  a  result  of  destruction  in  whole  or  in 
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part,  theft  or  seizure,  or  an  exercise  of  the  power  of 
requisition  or  condemnation  or  the  threat  or  im- 
minence thereof)  of  property  used  in  the  trade  or 
business  and  capital  assets  held  for  more  than  6 
months  into  other  property  or  money,  exceed  the 
recognized  losses  from  such  sales,  exchanges,  and 
conversions,  such  gains  and  losses  shall  be  considered 
as  gains  and  losses  from  sales  or  exchanges  of  capital 
assets  held  for  more  than  6  months.  .  .  ."  (26 
U.  S.  C.  (1946  Ed.),  Sec.  117.) 

Treasury   Regulations    111,    promulgated    under   the    In-| 
ternal  Revenue  Code: 

"Section  117(j)  provides  that  the  recognized  gains 
and  losses 

"(a)  from  the  sale,  exchange,  or  involuntary  con- 
version of  property  used  in  the  trade  or  business  of 
the  taxpayer  at  the  time  of  the  sale,  exchange,  oi 
involuntary  conversion,  held  for  more  than  sis^ 
months,  which  is 

"(1)  of  a  character  subject  to  the  allowance| 
for  depreciation  provided  in  section  23(1),  or 
"(2)   real  property, 

provided  that  such  property  is  not  of  a  kind  which 
would  properly  be  includible  in  the  inventory  of  the 
taxpayer  if  on  hand  at  the  close  of  the  taxable  year 
or  is  not  held  by  the  taxpayer  primarily  for  sale 
to  customers  in  the  ordinary  course  of  trade  oi 
business,  .  .  .  shall  be  treated  as  gains  and  losses 
from  the  sale  or  exchange  of  capital  assets  held  foi 
more  than  six  months  if  the  aggregate  of  such  gain 
exceeds  the  aggregate  of  such  losses.     .     .     ." 
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Statement. 

The  findings  of  fact  and  opinion  of  The  Tax  Court 
dealt  with  additional  issues  from  which  no  appeals  were 
taken.  Accordingly,  a  considerable  portion  of  The  Tax 
Court's  findings  are  no  longer  relevant  to  any  issue  re- 
maining in  the  case.  As  for  those  findings  of  The  Tax 
Court  which  relate  to  the  question  on  appeal  we  have 
no  quarrel  with  the  exception  of  the  conclusion  that  the 
duplexes  were  held  for  sale  to  customers  in  the  ordinary 
course  of  taxpayers'  business.  This  we  show  in  the  argu- 
ment is  actually  a  conclusion  of  law  but  in  any  event 
"clearly  erroneous."  Nevertheless  the  primary  findings 
as  a  whole  are  in  part  misleading  in  that  they  detail  many 
facts  which  have  little  relevance  and  omit  many  facts  that 
are  both  relevant  and  material.  Accordingly,  we  deem  it 
appropriate  to  present  properly  the  facts  to  this  Court 
to  summarize  the  Tax  Court's  findings  of  fact  [R.  33- 
70],  but  supplement  those  findings  with  material  facts 
which  have  been  omitted  where  required  by  either  the 
stipulation  of  facts  [R.  17-29],  or  uncontradicted  and  un- 
impeached  testimony  which  without  exception  is  supported 
by  either  documentary  evidence  or  cumulative  testimony 
of  disinterested  witnesses.  These  facts  may  be  sum- 
marized as  follows : 

1.  Edward  Pool  and  Lottie  Pool  are  husband  and  wife, 
as  are  William  K.  Murphy  and  Edna  Murphy.  Each 
couple  filed  its  federal  income  tax  returns  on  the  cash 
basis  and  by  calendar  years  with  the  Collector  of  Internal 
Revenue  for  the  Sixth  District  of  California.  For  the 
years  1946  and  1947  each  taxpayer  filed  separate  returns. 
For  1948,  each  couple  filed  a  joint  return.     [R.  33.] 

2.  Artcraft  Builders,  Inc.  (hereinafter  referred  to  as 
Artcraft)  is  a  California  corporation.     It  was  organized 
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on  March  10,  1941,  to  engage  in  residential  building,  both 
under  contract  for  others,  and  for  sale  to  the  public 
generally.  Its  stockholders  were  Mr.  and  Mrs.  R.  T. 
Cooke,  Mr.  and  Mrs.  J.  S.  A.  Smith,  Edward  Pool  and 
William  K.  Murphy.     [R.  33-34.] 

3.  The  taxpayers  purchased  all  of  the  stock  of  Mr. 
and  Mrs.  Cooke  and  Mr.  and  Mrs.  Smith  on  or  about 
June  1,  1943,  as  a  result  of  disagreement  over  the  future 
policy  of  Artcraft  which  had  arisen  no  later  than  August 
18,  1942,  and  continued  until  the  purchase  of  the  Cooke 
and  Smith  stock.     On  August  18,   1942,  Pool  had  pro^l 
posed  that  Artcraft  build  income  units.     This   proposal 
was  disapproved  by  Artcraft's  Board  of  Directors.    Mur^i 
phy  and  Pool  desired  to  have  Artcraft  build  apartments 
and  duplexes  for  sale  to  the  stockholders,  who,  under  their 
proposal,  would  retain  them  for  the  purpose  of  obtainii 
income  by   renting  them.      Cooke   and    Smith,   however j 
wanted  Artcraft  to  continue   with   its   established   mode 
of  business.     As  a  result  of  the  taxpayers'  purchase  of 
the  Cooke  and  Smith  stock,  the  way  had  been  paved  to 
carry  out  Pool's  original  proposal,  which  had  always  had 
the  support  of  Murphy.     [R.  36,  37,   146-147,   157-159,. 
168,  437-438,  507;  Par.  7  Stip.,  R.  19,  Ex.  21.]  f' 

4.  Accordingly,  Artcraft  entered  into  a  contract  with 
the  taxpayers  on  September  16,  1943,  pursuant  to  which 
Artcraft  agreed  to  build  22  apartments  and  70  duplexes 
on  Tracts  11674  and  11451  respectively,  for  taxpayers. 
The  22  apartments  and  70  duplexes  were  built  by  Art- 
craft and  on  March  31,  1944,  were  deeded  to  taxpayers  as 
tenants  in  common  pursuant  to  the  contract  of  September 
16,  1943.  On  February  26,  1945,  a  similar  agreement 
was  made  between  Artcraft  and  taxpayers  pursuant  to 
which  Artcraft  was  to  build  100  duplexes  for  taxpayers 
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on  Tract  13163.  Artcraft  was  paid  $35,333.21  for  build- 
ing- the  100  duplexes.  These  duplexes  were  deeded  to 
taxpayers  as  tenants  in  common  on  March  21,  1946.^ 
[R.  44-46;  Exs.  C-3,  E-5;  Stip.  par.  12,  20;  R.  20-21, 
25-26,  52.] 

5.  The  dwelHng  units  constituting  the  22  apartments 
and  70  duplexes  were  rented  as  construction  was  com- 
pleted. The  first  unit  to  be  rented  was  in  one  of  the  22 
apartment  buildings  on  the  day  before  Thanksgiving  in 
1943.  The  rental  terms  were  in  keeping  with  the  re- 
quirements of  the  priorities  application  and  General  Order 
Numbers  60-2  and  60-3  of  the  National  Housing  Ad- 
ministration. The  initial  leases  were  all  written  and  were 
for  a  period  of  one  year,  although  some  of  them  there- 
after may  have  been  leased  for  longer  periods.    [R.  44.] 

6.  The  100  duplexes  in  Tract  13163  were  leased  as 
they  were  completed,  all  of  the  leases  being  for  a  period 
of  one  year.  The  dates  of  completion  were  June,  July  and 
August  of  1945.    [R.  54.] 

7.  At  a  meeting  of  the  Board  of  Directors  of  Artcraft 
on  June  14,  1944,  an  oral  agreement  between  taxpayers 
and  Artcraft  was  ratified  pursuant  to  which  Artcraft 
built  a  market  building  for  taxpayers  on  land  owned  by 


^As  the  Tax  Court  found  [footnote  5,  R.  52]  there  was  "testi- 
mony to  the  efifect  that  a  similar  deed  covering  the  said  properties 
was  deHvered  to  the  four  individuals  at  or  about  the  time  of  the 
said  [February  1,  1946]  Directors'  meeting."  In  view  of  the 
entire  record  this  is  less  than  a  complete  finding,  but  since  it  ap- 
pears to  be  immaterial  to  any  present  issue  there  is  no  reason  to 
detail  the  evidence  that  esta])lishes  the  existence  of  the  earlier  deed. 
This  is  so  because  even  if  the  date  of  the  second  deed.  March  21, 
1946.  is  used  the  six  months'  holding  period  required  by  Section 
117(j)(2)  of  the  T.  R.  C.  of  1939  is  satisfied  since  as  noted  in  the 
Statement,  infra,  the  date  of  the  deed  for  the  first  of  the  100 
duplexes  sold  was  September  23,  1956.     [R.  61.] 


taxpayers  for  a  fee  measured  by  the  cost  of  the  building 
plus  10  per  cent.  At  the  time  of  the  trial  of  this  case 
the  market  was  still  owned  by  taxpayers  and  at  all  times 
since  completion  had  been  rented.  [Stip.  par.  19,  R.  25; 
R.  47;  Ex.  1-9.] 

8.  Murphy  and  Pool  wanted  to  invest  in  rental  real 
estate,  and  did  invest  in  the  22  apartments,  70  duplexes, 
100  duplexes  and  the  market  building  which  it  was  their 
intention  to  hold  for  a  long  period  of  time  because  of  the 
highly  speculative  nature  of  the  building  business  which 
they  had  been  engaged  in.  They  were  cognizant  of  the 
obligations  to  their  dependents  and  the  hazardous  nature 
of  the  business  of  building  houses  on  contract  and  for 
speculation.  Friends  and  business  acquaintances  whose 
opinions  they  respected  also  advised  that  they  invest  in 
rental  property.  They  desired  a  steady  income  that  they 
could  rely  on  as  they  grew  older  and,  in  addition,  they 
had  been  asked  by  officials  of  Douglas  Aircraft  Corpora- 
tion and  the  Federal  Housing  Administration  to  build 
houses  to  help  to  take  care  of  the  influx  of  workers  to 
Southern  Cahfornia.     [R.   153,   177-178,   507-508,   509.] 

9.  The  Federal  Housing  Administration  Subdivision 
Information  Form  relating  to  the  22  apartment  buildings 
which  consisted  of  68  rental  units,  described  the  apart 
ments  as  being  built  for  rent  and  not  for  sale,  as  did  the 
similar  form  for  the  70  duplexes.  Question  l(m)  of 
Exhibit  19  which  reads  ''Number  of  homes  to  be  built 
immediately  to  order"  was  answered  ''68  rental  units." 
The  second  part  of  that  question,  "For  sale"  was  filled  in 
"no."  Question  l(o)  of  the  same  Exhibit  "Price  range 
existing  homes"  was  left  unanswered,  and  instead  there 
was  inserted  the  phrase,  "Rental  range  from  $48.00  to 
$53.00."      Question    l(p)    entitled    "Outline    selling   and 
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improvement  program  contemplated"  was  answered  ''all 
rentals."  This  Exhibit  indicates  that  it  was  submitted 
to  the  Federal  Housing  Administration  on  July  21,  1943. 

10.  Similarly,  Federal  Housing  Administration  Sub- 
division Information  Form  relating  to  the  70  duplexes 
which  also  bears  the  date  of  July  21,  1943,  answers  ques- 
tion l(m)  "Number  of  homes  to  be  built  immediately  to 
order,"  '440  Rental  units,"  and  the  subquestion  "For 
sale"  was  answered  "no."  Question  l(o)  relating  to  the 
price  range  of  proposed  homes  was  answered,  "Rental — 
$50.50  per  month."  Question  l(p)  which  requests  "Out- 
line selling  and  improvement  program  contemplated,"  was 
answered  "none."  [Ex.  20.]  Both  forms  contain  the 
following  printed  statement  immediately  above  the  space 
for  signature  as  follows :  "The  undersigned  represent  that 
to  the  best  of  their  knowledge  and  belief  the  statements, 
information,  and  conditions  contained  herein  are  correct, 
and  the  required  exhibits  are  attached  hereto  in  duplicate." 

1 1 .  The  War  Production  Board  priority  application  for 
the  100  duplexes  did  not  request  a  sales  price,  but  in- 
cluded only  a  rental  schedule.  Exhibit  M-13,  which  was 
a  joint  exhibit  attached  to  the  stipulation  of  facts  [R.  27] 
answers  question  2(a)  at  the  top  of  page  3,  column  8, 
"Shelter  Rent,"  "$42.50  per  unit";  and  column  9,  "Charge 
for  Tenant  Service,  $7.70";  and  "Total  Rent"  (column 
11)  "$50.25."  The  final  column  (12)  "Range  of  Sales 
Prices"  contains  no  figure.  At  the  bottom  of  the  page 
immediately  preceding  this  schedule,  under  the  heading 
"Rental  and  Sale  Schedule"  there  is  the  statement  "If 
dwelling  units  are  to  be  sold  under  the  provisions  of 
N.  H.  A.  General  Order  No.  60-3,  also  indicate  in  column 
(a)  (12)  the  proposed  sales  prices  including  the  sales 
prices  for  units  which  may  be  sold  under  the  lease-option 
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provision  of  N.  H.  A.  General  Order  Number  60-2.'' 
Finally,  under  the  signature  of  W.  K.  Murphy  on  page  3 
of  the  form,  which  purports  to  be  signed  as  of  January  4, 
1945,  is  the  statement,  "Section  35 (a)  of  the  United 
States  Criminal  Code,  18  U.  S.  C.  Sec.  80,  makes  it  a 
criminal  offense  to  make  a  willfully  false  statement  or 
representation  to  any  department  or  agency  of  the  United 
States  as  to  any  matter  within  its  jurisdiction." 

12.  On  or  about  April  1,  1944,  the  four  taxpayers 
formed  a  joint  venture  or  partnership  known  as  ''Edward 
Pool  and  Associates."  Thereafter  the  partnership  or  joint 
venture  kept  its  books  on  an  accrual  and  fiscal  year  basis 
ending  January  31  of  each  year.  [Stip.  par.  13,  R.  21; 
R.  46-47.] 

13.  Artcraft  performed  the  services  of  rental  agent 
for  the  partnership  for  the  period  the  partnership  owned 
the  22  apartments,  the  70  duplexes,  the  100  duplexes  and 
the  market  building.  As  rental  agent  Artcraft  entered 
into  leases,  collected  rent,  kept  books,  paid  bills  and  gen- 
erally managed  the  property.  For  these  services  the 
partnership  paid  Artcraft  the  following  amounts:  1944, 
$7,745;  1945,  $9,357;  1946,  $23,614;  1947,  $15,500; 
1948,  $12,000.    [Stip.  par.  14,  R.  21-22;  R.  55-56.] 

14.  The  partnership  income  tax  return  of  Edward 
Pool  and  Associates  for  the  taxable  years  stated  that  the 
business  of  the  partnership  was  ''Real  Estate  Rentals." 
[Exs.  U,  V,  and  W.] 

15.  When  Artcraft  was  building  houses  for  sale,  it 
always  built  single  family  units  because  they  were  easier 
to  sell.  Speculative  builders  in  Southern  California  at 
that  time  did  not  generally  build  multiple  buildings  for 
resale.     There  was  no  market  for  multiple  dwellings  at 
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the time.     If  the  partners  had  wanted  to  build  for  sale 
they  would  have  caused  single  units  to  be  built.    [R.  154- 
157,  277,  358,  378,  394,  507-508,  521.] 

16.  Conversely,  multiple  dwellings  were  a  more  su- 
perior form  of  income  investment  than  single  family 
units.  The  cost  of  lots,  streets,  sidewalks,  sewers,  water, 
maintenance,  etc.  is  greater  for  single  family  units  than 
for  mulptiple  dwellings,  compared  to  the  amount  of  rental 
income  obtainable.  These  costs  for  four  single  family 
houses  would  approximate  four  times  the  cost  for  one 
apartment  with  four  rental  units.     [R.  154-155,  251,  525.] 

17.  It  was  possible  to  secure  War  Production  Board 
priorities  to  build  single  family  units,  and  the  Board  had 
granted  such  priorities  in  the  same  general  area  at  the  time 
Artcraft  was  building  the  22  apartments  and  the  70 
duplexes.     [R.  155-157,  247-248.] 

18.  The  22  apartment  buildings,  the  70  duplexes  and 
the  100  duplexes  were  of  better  quality,  both  in  work- 
manship and  materials  used,  than  the  houses  heretofore 
built  and  sold  by  Artcraft.  [R.  53.]  They  were,  more- 
over, of  better  quality  than  was  customary  in  houses  being 
built  for  resale  generally.  Thomas  H.  Block,  a  plaster 
contractor  for  approximately  25  years,  testified  he  had 
approximately  200  employees  at  the  time  the  duplexes  and 
apartments  were  being  built,  and  that  he  had  bid  on  prac- 
tically all  the  tracts  being  built  in  Los  Angeles  County 
during  this  period.  He  was  asked  to  bid  on  the  duplexes 
and  apartments,  and  he  did  not  do  so  solely  because  the 
stringent  specifications  required  more  man  hours  than  he 
had  men  available  to  do  the  work.  They  were  more 
stringent  in  that  they  required  expendable  metal  lath 
instead  of  the  usual  plaster  board,  notwithstanding  the 
latter  was  in  good  supply.     When  Block  objected  to  the 
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metal  lath  specifications  and  inquired  as  to  the  reason,  he 
was  told  by  Pool  that  the  duplexes  and  apartments  were 
being  built  for  rental  purposes  and  not  for  resale.  Other 
parts  of  the  buildings  were  also  governed  by  unusually 
stringent  specifications.  These  included  larger  founda- 
tions, better  carpentry  work,  better  stucco,  more  nailing 
and  reinforcing.  The  interior  finish  and  painting  were 
also  better  than  customary  in  houses  built  for  resale.  The 
testimony  was  that  the  reason  for  this  was  because  they 
were  to  be  a  permanent  investment  of  the  taxpayers.  [R. 
221-233,  236-237,  512-513.] 

19.  The  head  of  Navy  Housing  in  the  Los  Angeles 
area  in  1945  offered  on  behalf  of  the  Navy  to  purchase  the 
tract  containing  the  100  duplexes.  The  taxpayers  refused 
to  sell.  As  a  result  the  Navy  condemned  another  tract 
on  which  the  taxpayers  intended  to  build  192  additional 
units.    [R.  187-188.] 

20.  An  Official  of  Navy  Housing  talked  to  Murphy 
and  Pool  numerous  times  about  the  purchase  of  the  100 
duplexes.  He  visited  them  on  an  average  of  three  times 
a  week.  He  also  spoke  on  several  occasions  of  purchas- 
ing the  other  duplexes  and  apartments  on  behalf  of  the 
Navy.  At  one  time  there  was  a  conference  with  various 
Navy  officials  and  Murphy's  and  Pool's  attorney  with  re- 
spect to  possible  purchase.  There  was  no  disagreement 
about  price.  Murphy  and  Pool  were  insistent  that  none 
of  the  properties  was  for  sale.     [R.  188-189.] 

21.  Numerous  tenants  from  time  to  time  offered  to 
buy  particular  units.  They  were  consistently  told  the 
properties  were  not  for  sale  and  none  of  them  was  ever 
sold  to  tenants.  None  of  the  leases  carried  a  purchase- 
option  provision.  Real  estate  brokers  frequently  inquired  ^il 
whether  they  were  for  sale  and  were  always  informed  they 
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were  not.  Friends  had  advised  selling  immediately  after 
the  war,  but  Murphy  and  Pool  rejected  the  advice.  [R. 
54,  189,  232-233,  467,  508-509.] 

22.  Artcraft's  general  auditor,  George  Clark,  wrote 
to  the  housing  director  of  Douglas  Aircraft  Corporation 
and  stated  that  Artcraft  would  agree  to  hold  all  the  rental 
units  for  Douglas  employees.  A  letter  of  January  9, 
1945,  signed  by  Murphy,  supplemented  the  letter  of  Janu- 
ary 5,  but  stated  Artcraft  intended  to  build  400  two-bed- 
room units  which  would  be  rented  exclusively  to  Douglas 
employees  for  a  minimum  of  two  years.  The  400  units 
referred  to  the  duplexes  which  had  already  been  com- 
pleted and  the  100  additional  units  the  Associates  proposed 
to  have  built  on  the  land  condemned  by  the  Navy.  The 
policy  of  renting  to  Douglas  employees  continued  until 
after  the  war.     [R.  215-218;  Exs.  26  and  27.] 

23.  Although  there  were  restrictions  on  the  sale  price 
on  which  a  house  built  on  priorities  could  be  sold  until 
revoked  by  Executive  Order  on  August  15,  1945,  the  re- 
strictions were  not  a  barrier  to  the  sale  of  taxpayers' 
housing  units  at  their  fair  market  value  because  (National 
Housing  Authority  General  Order  Number  60-3-B)  the 
restrictions  were  that  each  dwelling  unit  could  be  sold 
for  a  maximum  of  $6,000  (i.e.,  $12,000  a  duplex)  or  the 
fair  market  value,  which  ever  was  less.  [R.  40-41,  370; 
Exs.  A-1,  B-2,  N-13,  Sec.  2.04(d),  Ex.  H-8(d).] 

24.  The  market  value  of  housing  units  did  not  rise 
appreciably  as  a  result  of  the  revocation  in  October,  1945, 
of  the  War  Production  Board's  restrictions  on  resale  prices 
on  war  priority  housing.  When  service  men  returned  in 
large  numbers  the  market  prices  of  houses  did  rise  mark- 
edly in  Southern  California,  beginning  in  the  latter  part 
of  February,  1946,  and  continuing  to  its  peak  in  1947. 
[R.  57,  262,  376-377,  443.] 
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25.  Attempts  were  made  by  taxpayers  to  secure  higher 
rentals  for  property  in  the  latter  part  of  1945  and  early 
in  1946.  The  Rent  Control  Board  disapproved  the  re- 
quested increases.  After  failure  to  secure  permission  to 
increase  rents,  the  taxpayers'  attorney,  P.  M.  Swaffield, 
advised  taxpayers  not  to  renew  existing  leases  or  to  sign 
written  leases  on  new  rentals,  because  the  lease,  under 
the  circumstances,  benefited  only  the  tenant.  He  advised 
that  if  rent  control  should  be  repealed,  as  in  his  opinion 
it  would  be  sooner  or  later,  the  taxpayers  would  be  in  a 
position  to  increase  rentals  if  there  were  no  leases.  Tax- 
payers acted  on  the  advice  and  refused  to  enter  into 
written  leases  solely  for  this  reason.  As  a  result,  the  last 
written  lease  on  the  100  duplexes  was  entered  into  on 
April  10,  1946.     [R.  54,  176-177,  353-355,  430-432.] 

26.  At  some  time  in  January  or  February,  1946, 
PhiHp  Boland,  who  throughout  his  business  life  had  been 
engaged  in  one  capacity  or  another  as  a  real  estate  broker, 
was  on  terminal  leave  from  the  Air  Force.  He  visited 
Pool  and  Murphy  and  suggested  that  he  be  allowed  to 
sell  their  properties  for  them.  The  proposal  was  not  ac- 
cepted. In  April,  1946,  Boland  again  approached  Pool 
and  Murphy  in  an  attempt  to  induce  them  to  permit  him 
to  sell  the  22  apartments  and  170  duplexes.  He  argued 
that  this  was  the  opportune  time  to  sell.  There  was  a 
buyer's  market,  and  the  demand  was  great  for  any  kind 
of  living  quarters.  After  a  great  deal  of  discussion  andjj 
persuasion,  an  agreement  was  made  to  permit  Boland  to  ^ ' 
sell  the  70  duplexes.  Even  after  Pool  gave  his  consent  it 
was  with  reluctance  and  misgivings.  In  addition  to  the 
arguments  of  Boland,  taxpayers'  certified  public  account- 
ant, Erwin  Lampe  of  Arthur  Young  &  Company,  con- 
cluded that  the  properties  should  be  sold,  in  view  of  the 
fact  that  rental  income  was  restricted  by  rent  control  and 
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that  in  his  opinion  the  prevaihng  prices  were  at  a  peak 
which  would  dechne  with  the  passage  of  time.  He  argued 
that  the  proceeds  could  be  invested  in  property  that  would 
produce  much  greater  income.  His  computations  disclosed 
a  substantial  rental  income  but  the  tabulations  which  he 
prepared  established  that  if  depreciation  should  be  com- 
puted on  the  current  market  value  of  such  housing,  in- 
stead of  actual  cost,  no  profit  would  be  reflected.  Mur- 
phy inquired  in  May,  1946,  whether  the  gains  on  the 
sale  of  the  properties  would  receive  capital  gain  treat- 
ment. He  was  taken  by  Lampe  to  his  senior  in  Arthur 
Young  &  Company,  who  advised  Murphy  the  gains  would 
be  taxable  as  long  term  capital  gains.  [R.  57-59,  193- 
196,  261-264,  266,  442-443.] 

27.  Boland  among  other  things  pointed  out  that  the 
probable  sales  price  of  the  70  duplexes  would  be  in  the 
neighborhood  of  $12,000,  and  that  they  had  cost  but 
$6,000.  Despite  Boland's  insistence  on  selling  all  the  du- 
plexes, as  well  as  the  apartments,  taxpayers  agreed  to 
sell  only  the  70  duplexes.  These  were  chosen  for  sale 
rather  than  the  100  duplexes  or  the  apartments  because 
they  were  not  quite  as  good  buildings.  Substitution  of 
some  materials  had  been  required,  due  to  war  exigencies, 
when  they  were  built.  When  Boland  was  refused  per- 
mission to  sell  the  22  apartments  and  the  100  duplexes, 
it  was  the  intention  of  both  Pool  and  Murphy  to  retain 
them,  because  Pool  was  reluctant  to  sell  even  the  70  du- 
plexes, and  Murphy  concluded  they  should  be  retained  as 
part  of  a  diversified  investment  program.  Both  of  them 
hoped  rent  control  would  be  eliminated  which  would  make 
the  remaining  rental  properties  a  better  investment.  [R. 
195-197,  204,  259-263,  357,  378-379,  395,  426-427,  453, 
471,  472,  510.] 
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28.  Boland  wanted  taxpayers  to  pay  him  the  custom- 
ary broker's  commission  of  5  per  cent  for  selHng  the  70 
duplexes.  An  agreement  was  ultimately  reached  to  pay 
him  $500  a  duplex,  which  was  a  little  less  than  5  per 
cent  of  the  selling  price.  Boland  was  given  the  right  to 
use  Artcraft's  office,  telephone  and  certain  other  facilities 
because  no  other  office  building  was  available  close  enough 
to  the  duplexes,  and  there  would  be  a  long  delay  in  secur- 
ing a  telephone.  Boland  performed  all  the  duties  of  an 
independent  real  estate  broker.  He  advertised  the  prop- 
erty, showed  the  houses,  wrote  contracts,  initiated  the 
escrows,  checked  credit,  and  did  everything  necessary  to 
sell  the  properties.  Murphy  and  Pool  occasionally  came 
to  the  office  when  they  were  in  town  during  that  period, 
but  gave  no  assistance  whatsoever  in  making  the  sales, 
other  than  with  their  wives  to  sign  the  deeds  as  required. 
[R.  59-60,  197-201,  285,  379-380,  468,  469,  516,  524.] 

29.  Boland  worked  full  time  on  the  sale  of  the  duplexes 
and  in  addition  had  a  woman  employee  and  two  salesmen. 
He  also  obtained  "some''  help  from  Artcraft's  bookkeeper, 
Mrs.  Woodruff.  Boland  personally  prepared  all  the  news- 
paper and  other  advertising  pertaining  to  the  sales.  He 
used  Artcraf  t's  name  in  the  advertising,  although  he  knew 
Artcraft  was  not  selling  the  houses.  Boland  felt  there 
was  nothing  unusual  or  misleading  in  implying  Artcraft 
was  the  seller,  when  in  fact  it  was  not  the  owner  but  the 
builder,  because  the  tract  was  known  as  ''Artcraft  Manor,'' 
and  he  concluded  that  it  was  desirable  to  identify  Artcraft 
with  the  sale.  Murphy  and  Pool  were  never  consulted 
about  the  advertisements  and  had  nothing  to  do  with 
them.  [R.  207,  266-268,  280,  282,  284,  285,  380-384, 
468-469,  516-517.] 

30.  The  first  deposit  on  the  70  duplexes  was  taken 
May  4,  1946,  and  within  ten  weeks'  time  sales  had  been 
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closed  or  deposits  had  been  taken  on  all  70  of  the  duplexes. 
[R.  60.] 

31.  Sixty-four  of  the  70  duplexes  were  sold  for  $11,- 
800  per  building,  and  6  for  $12,200.  Of  the  100  duplexes, 
91  were  sold  at  $13,000  per  building,  8  at  $13,250,  and 
the  last  was  sold  in  1948  at  $10,592.01.     [R.  64.] 

32.  After  completing  the  sale  of  the  70  duplexes  Bo- 
land  took  a  trip  to  Missouri  and  on  his  return  to  the 
Long  Beach  area  about  the  middle  of  July,  1946,  he  con- 
tinued to  urge  Murphy  and  Pool  to  sell  the  100  duplexes 
and  the  22  apartments.  Boland  pointed  out  that  he  could 
obtain  a  higher  price  by  selling  each  duplex  to  two  vet- 
terans,  rather  than  to  sell  the  duplex  to  a  single  owner 
as  he  had  in  the  case  of  the  70  duplexes.  Also,  it  was 
becoming  increasingly  clear  that  rent  control  would  not 
soon  be  revoked.  Finally,  by  utilizing  ''GI"  terms  it  was 
possible  to  arrange  for  no  down  payment  from  the  pur- 
chasers, something  that  had  never  been  done  in  this  area 
previously.  As  a  result  of  all  these  considerations  Mur- 
phy and  Pool  finally  consented  to  the  sale  of  the  100  du- 
plexes, but  refused  to  sell  the  22  apartments  or  the  market 
building.  [R.  60-61,  202-204,  387-388,  394-395,  427, 
509-510;  Ex.  N-14.] 

33.  The  100  duplexes  were  sold  in  the  same  manner 
as  were  the  70.  Boland  contracted  to  sell  them  and  had 
full  responsibility  for  every  phase  of  the  sale,  and  neither 
Pool  nor  Murphy  had  anything  to  do  with  the  sales  ex- 
cept for  the  signing  of  deeds,  and  some  help  from  Murphy 
in  arranging  for  necessary  financing  after  the  Bank  of 
America  refused  to  finance  sales  of  a  single  building  made 
to  two  persons.  In  Boland's  words  [R.  380]:  ''Well,  for 
me  it  was  merely  a  question  of  taking  over  the  entire 
deal  and  selling  it  as  I  chose,  as  long  as  they  told  me  what 
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they  wanted  for  the  building  and  what  I  was  to  get.  I 
would  use  whatever  method  was  satisfactory  to  sell  those 
buildings."  As  was  the  case  with  the  70  duplexes,  the  ad- 
vertising and  the  sale  of  the  100  duplexes  was  prepared  by 
Boland  personally  with  no  help,  consent  or  knowledge  of 
taxpayers.  [R.  205-206,  380,  383,  384,  388,  390,  391, 
471,  516-517.] 

34.  All  but  20  of  the  100  duplexes  were  sold  by  thel 
end  of  1946.  Most  of  the  rest  were  sold  early  in  1947.  The 
exact  dates  on  which  deposits  were  taken,  the  escrows 
started,  the  deeds  executed,   and  the  transactions  close 
are  summarized  in  The  Tax  Court's  Findings  of  Fact 
[R.  63.] 

35.  Taxpayers  held  title  to  all  of  the  70  duplexes  anc 
the  100  duplexes  in  excess  of  six  months.     [R.  52,  63.] 

36.  In  1949,  taxpayers  decided  to  sell  the  22  apartment 
buildings  on  Tract  11674.  There  were  a  number  of  va 
cancies  and  they  were  no  longer  a  good  investment.  The)! 
were  sold  in  the  latter  part  of  1949  and  the  early  part 
of  1950  through  an  independent  broker,  Marshall  A 
Smith,  with  no  assistance  or  supervision  by  the  taxpayers 
The  gain  from  the  sale  of  the  22  apartments  is  not  be^ 
fore  this  Court.'     [R.  219-220,  473-474.] 


^See  footnote  2,  supra. 

*The  Commissioner  determined  deficiencies  for  1950  arising  frot 
those  transactions  concluding  that  the  apartment  buildings  acquired 
by  taxpayers  in  1944  and  rented  continuously  for  over  5  years  was 
also  property  held  for  sale  to  customers  in  the  ordinary  course  o^ 
taxpayers'  trade  or  business.  Petitions  were  filed  in  the  Tax  Cour 
but  the  cases  did  not  reach  trial  status  until  after  the  subject  cases 
had  been  tried.    Accordingly,  the  parties,  in  a  joint  motion,  approved 
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7i7 .  The  market  building  which  taxpayers  acquire  in 
1944  was  still  owned  by  them  at  the  time  of  the  trial  of 
these  cases  in  1953.  The  various  stores  in  the  building- 
had  been  rented  during  the  entire  period  of  ownership  by 
the  taxpayers.  They  had  frequently  been  asked  to  sell, 
but  had  always  refused  because,  unlike  the  duplexes  and 
apartments,  commercial  properties  were  not  subject  to 
rent  control,  and  continued  to  be  an  excellent  investment. 
[R.  214-215,  516;  Ex.  1-9.] 

38.  The  money  which  taxpayers  received  from  the  sale 
of  various  properties  was  variously  invested,  principally 
in  securities.  Some  of  it,  however,  was  invested  in  a 
building  which  contained  a  bank  and  6  retail  stores.  This 
building  was  built  in  1948  and  was  held  for  rental  pur- 
poses until  disposed  of  by  them  in  1952  in  a  forced  sale 
under  threat  of  foreclosure.     [R.  210-213,  514.] 

39.  After  Artcraft  ceased  to  build  any  buildings 
with  the  completion  of  the  100  duplexes  in  1945,  Murphy 
and  Pool  were  semi-retired.  They  gave  some  attention 
to  the  various  real  estate  which  they  owned  and  later  to 
their  investments  in  the  stock  market.  In  1950  they  or- 
ganized corporations  in  New  Mexico  and  Colorado,  and 
became  officers  and  employees  of  those  corporations.  The 
corporations  were  organized  to  build  houses  for  sale  in 
the  states  of  incorporation.  [R.  210-211,  350-351,  362- 
363,  514-515,  67.] 

by  the  Court,  asked  that  the  cases  be  put  on  the  inactive  calendar 
until  final  disposition  of  the  subject  cases,  at  which  time  they  would 
either  be  settled  or  tried.  The  Tax  Court  Docket  number  for  the 
William  K.  and  Edna  Murphy  case  is  43231,  and  for  Edward  and 
Lottie  Pool,  43324.  The  two  cases  are  still  pending  before  the 
Tax  Court. 
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40.  For  the  fiscal  years  ended  January  31,  1945 
through  1948,  inclusive,  Edward  Pool  and  Associates 
realized  net  rentals  from  the  market  building,  from  the 
apartment  buildings,  the  70  duplexes  and  from  the  100 
duplexes  as  follows  [R.  65-66]  : 


Year 
Ended 
Tan.  31 

Market 
Building 

Tract  11674 
22  Multiples 

Tract  11451 

70  duplexes 

Tract  13163 
100  duplexes 

Total 

Net 
Income 

1945 

$  2,235.17 

$  4,533.55 

$  9,274.23 

— 

$  16,042.95 

1946 

15,994.60 

8,399.10 

11,356.05 

— 

35,749.75 

1947 

19,567.18 

6,997.97 

(3,886.13) 

$21,597.29' 

44,276.31 

1948 

16,008.70 

(2,131.51) 

— 

(2,491.07) 

11,386.12 

$53,805.65    $17,799.11    $16,744.15    $19,106.22    $107,455.13 

41.  Neither  Murphy  nor  Pool  nor  their  wives  have 
ever  held  a  real  estate  broker's  Hcense.  None  of  them 
has  ever  bought  or  sold  property  for  his  own  account 
or  for  others  with  the  exception  of  the  property  giving 
rise  to  this  controversy,  the  22  apartments,  the  market 
building  and  the  bank  building  and  various  houses  which 
Pool  had  built  and  sold  as  a  building  contractor  in  Cin- 
cinnati, Ohio,  in  the  1930's.     [R.  139-144,  505-507,  523.] 

42.  The  22  apartments,  70  duplexes  and  100  duplexes 
were  acquired  by  the  taxpayers  solely  as  an  investment 
for  the  purpose  of  securing  rental  income.  The  70  du- 
plexes were  so  held  until  May,  1945,  when  it  was  de- 
cided to  sell  them  in  order  to  convert  the  proceeds  intc 
a  better  investment.  The  100  duplexes  were  so  held  until 
the  decision  was  made  in  August,  1946,  to  sell  them  in 
order  to  convert  the  proceeds  into  a  better  investment. 
The  22  apartments  were  so  held  until  it  was  decided  to 
sell  them  in  1949  because  they  were  no  longer  a  gooc 
investment.  The  70  duplexes  and  the  100  duplexes  were 
real  property  used  in  taxpayers'  trade  or  business  held 
for  more  than  six  months  and  were  not  held  by  Associ^ 
ates  in  the  taxable  years  involved,  or  at  any  other  time. 
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primarily  for  sale  to  customers  in  the  ordinary  course  of 
their  trade  or  business.     [Entire  Record.] 

43.  The  Tax  Court  found  presumably  as  an  ultimate 
fact   [R.  70]   that 

"Beginning  with  the  employment  of  Boland  the  four 
individual  petitioners  herein  began  a  business  of  sell- 
ing real  estate,  and  from  April  1946  the  70  duplexes 
on  Tract  11451,  and  from  July  1946  the  100  duplexes 
on  Tract  13163  were  held  by  them  primarily  for  sale 
to  customers  in  the  ordinary  course  of  that  business." 

Summary  of  Argument. 

1.  The  Tax  Court  concluded  that  from  the  date  tax- 
payers decided  to  sell  their  duplexes,  they  held  them  pri- 
marily for  sale  to  customers  in  the  ordinary  course  of 
their  business  within  the  meaning  of  Section  117(j)  of 
the  1939  Internal  Revenue  Code.  This  conclusion  of  ulti- 
mate fact  depends  on  the  application  of  principles  of  law 
and  therefore  under  controlling  decisions  is  fully  review- 
able here.  Even  if  it  should  be  viewed  as  a  question  of 
fact,  the  decision  should  be  reversed,  because  The  Tax 
Court's  conclusion  is  not  only  ''clearly  erroneous"  within 
the  use  of  that  phrase  in  Rule  52(a),  Federal  Rules  of 
Civil  Procedure,  but  finds  no  support  in  the  record  at  all. 

2.  The  purpose  of  Section  117(j)  is  to  afiford  capital 
gain  to  the  sale  of  investment  property.  This  record 
clearly  establishes  that  this  was  investment  property.  It 
was  sold. 

That  taxpayers  acquired  the  duplexes  for  a  long  term 
investment  is  clear  from  every  event  disclosed  by  the 
record,  by  the  unequivocal  and  uncontradicted  testimony  of 
taxpayers  which  was  itself  corroborated  by  uncontradicted 
and  unimpeached  testimony  of  disinterested  witnesses  and 
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by  documentary  evidence.  The  Tax  Court  after  failing 
to  make  a  finding  on  this  crucial  issue  of  fact  was  "con- 
vinced" in  its  opinion  that  the  taxpayer  Pool  had  an  origi- 
nal and  continuing  investment  intention,  but  had  doubt 
as  to  Murphy.  But  even  disregarding  Murphy's  testi- 
mony as  The  Tax  Court  apparently  did,  which  is  itself 
reversible  error  under  the  circumstances  here,  the  record 
is  as  clear  as  to  Murphy's  investment  intention  as  it  is  as 
to  Pool's. 

3.  The  method  of  sale  resulted  in  a  large  number  of 
sales,  but  taxpayers  had  a  large  number  of  duplexes.  The 
cases  consistently  hold  that  there  is  not  in  this  field  onej 
result  for  the  large  investor  and  another  for  the  small. 

Nor  did  the  manner  in  which  the  sale  was  carried  ot 
convert  the  act  of  liquidating  the  investment  into  a  busij 
ness.  Taxpayers  made  two  contracts  with  an  independenj 
broker  who  for  a  flat  commission  per  duplex  took  ful 
responsibility  for  the  sales,  made  all  the  decisions  anc 
either  through  himself  or  his  employees  did  all  of  the' 
many  acts  required  to  sell  170  duplexes  in  a  short  periodj 
of  time.  Taxpayers  with  but  incidental  exceptions  merely 
signed  the  deeds  and  received  the  money.  This  on  th< 
basis  of  the  statute's  history  and  the  cases  interpreting  ij 
was  the  broker's  business,  not  taxpayers'. 

The  Tax  Court's  conclusion  to  the  contrary  stems  froi 
a   reoccurring  misconception   of   controlling  authority   aj 
evidenced    by    its    numerous    reversals    on    this    question.^ 
The  facts  of  this  case  in  the  light  of  that  authority  make 
this  one  of  the  clearest  cases  for  the  application  of  Sec^ 
tion  117(j)  to  come  before  the  courts. 
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ARGUMENT. 

TAXPAYERS'  SALE  OF  THEIR  DUPLEXES  RE- 
SULTED IN  LONG  TERM  CAPITAL  GAIN  UNDER 
SECTION  117(j)  OF  THE  1939  CODE  BECAUSE 
THE  BUILDINGS  WERE  ADMITTEDLY  REAL 
PROPERTY  USED  IN  THEIR  RENTAL  BUSINESS, 
AND  THE  TAX  COURT'S  CONCLUSION  THAT 
THE  PROPERTY  WAS  HELD  PRIMARILY  FOR 
SALE  TO   CUSTOMERS   IN   THE   ORDINARY 

COURSE  OF  TAXPAYERS'  TRADE  OR  BUSINESS 

IS  ERRONEOUS. 

I. 

The  Tax  Court's  Ultimate  Conclusion  That  the  Prop- 
erty Was  so  Held  Is  Fully  Reviewable  by  This 
Court. 

Section  117(j)  of  the  Internal  Revenue  Code  of  1939 
provides  capital  gain  treatment  for  ''real  property  used 
in  the  trade  or  business,  held  for  more  than  six  months 
which  is  not  *  *  *  (B)  property  held  by  the  tax- 
payer primarily  for  sale  to  customers  in  the  ordinary 
course  of  his  trade  or  business/'  There  is  no  question 
here  whether  the  apartments  and  duplexes  were  used  in 
taxpayers'  business.  Referring  to  the  property  The  Tax 
Court  stated  in  its  opinion  [R.  83]  "and  before  being 
placed  on  the  market,  were  used  in  the  conduct  of  a  rental 
business."  The  only  controversy  before  the  Court  is  con- 
cerning the  italicized  portion  of  the  definition  of  Section 
117(j)  assets,  supra.  The  Tax  Court  concluded  [R.  70] 
that  beginning  with  the  employment  of  Boland  taxpayers 
''began"  a  business  of  selling  real  estate  and  held  the  prop- 
erty from  that  time  "primarily  for  sale  to  customers  in 
the  ordinary  course  of  that  business."  But  this  "finding" 
is  a  finding  of  ultimate  fact  which  accurately  viewed  is 
a  conclusion  of  law  based  on  legal  reasoning  from  evi- 
dentiary facts. 
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Based  on  the  evidentiary  facts  found  by  the  Tax  Court 
its  ultimate  conclusion  constitutes  an  error  of  law 
Whether  an  error  of  law  has  been  committed  by  a  lower 
court,  or  as  here  a  quasi- judicial  body  of  the  administra- 
tive branch  of  the  Federal  Government,  is  a  peculiarly 
appropriate  determination  for  an  appellate  court  to  make 

The  short  proof  that  this  is  an  accurate  statement  of 
the  scope  of  review  is  that  merely  since  the  time  th 
subject  cases  were  tried  before  the  Tax  Court,  that  Court 
has  been  reversed  on  the  identical  issue  involved  here  by 
this  Court  in  McGah  v.  Commissioner,  210  F.  2d  769; 
by  the  Third  Circuit  in  Curtis  Company  v.  Commissioner, 
232  F.  2d  167;  by  the  Eighth  Circuit  in  Dillon  v.  Com- 
missioner, 213  F.  2d  218,  and  in  Greens pon  v.  Commis- 
sioner, 229  F.  2d  947;  by  the  Tenth  Circuit  in  Victory 
Housing  No.  2,  Inc.  v.  Commissioner,  205  F.  2d  371 ; 
by  the  Fifth  Circuit  in  Goldberg  v.  Commissioner,  223  F. 
2d  709.  See  also  the  Seventh  Circuit's  reversal  of  the 
District  Court  in  Chandler  v.  United  States,  226  F.  2d 
403. 

This  Court  correctly  pointed  out  in  McGah  v.  Commis 
sioner,  supra,  that  (p.  771):    ''While  giving  careful  con 
sideration  to  the  finding  of  the  Tax  Court,  we  draw  our 
own  inferences  from  undisputed  facts.     Gillette's  Estate 
V.  Commissioner  of  Internal  Revenue,  9  Cir.,  1950,  18i 
F.  2d   1010;  Pacific  Portland  Cement  Co.  v.   Food  Ma-j 
chinery  &  Chemical  Corp.,  9  Cir.,  1949,  178  F.  2d  541.' 
Continuing,  the  Court  stated  that:    ''A  consideration  of 
the  entire  evidence  leaves  us  with  the  firm  conviction  that 
a  mistake  has  been  made  in  this  case." 

The  Third  Circuit  in  Curtis  Company  v.  Commissioner, 
supra,  reached  the  same  conclusion,  this  time  too  with  re- 
spect to  the  identical  question  involved  in  this  case.     In 
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the  words  (p.  168)  of  Its  opinion  in  Scars,  Roebuck  & 
Co.  V.  Johnson,  210  F.  2d  590,  591,  it  stated:  ^The  Dis- 
trict Court  found  as  a  fact  that  expatriation  had  taken 
place.  With  respect  to  that  finding-  it  must  immediately 
be  noted  that  it  was  in  the  nature  of  an  ultimate  finding 
of  fact  and  on  that  score  it  is  well  settled  that  such  a 
finding  is  but  a  legal  inference  from  other  facts  and  as 
such  is  subject  to  review  free  of  the  restraining  impact 
of  the  so-called  'clearly  erroneous'  rule  applicable  to  ordi- 
nary findings  of  fact  by  the  trial  court  *  *  *."  Citing 
Lehmann  v.  Acheson,  206  F.  2d  592,  594  (C.  A.  3rd,, 
1953),  and  Goldberg  v.  Commissioner,  supra,  at  page  711. 
The  same  point  was  made  by  the  Fifth  Circuit  in  Gold- 
berg V.  Commissioner,  supra,  again  on  the  identical  ques- 
tion involved  here  by  quoting  from  its  prior  opinion  in 
Galena  Oaks  Corp.  v.  Sco field,  218  F.  2d  217,  219  (1954) : 

''Insofar  *  *  *  as  the  so-called  'ultimate  fact' 
is  simply  the  result  reached  by  processes  of  legal  rea- 
soning from,  or  the  interpretation  of  the  legal  sig- 
nificance of,  the  evidentiary  facts,  it  is  'subject  to 
review  free  of  the  restraining  impact  of  the  so-called 
"clearly  erroneous"  rule.'  Lehmann  v.  Acheson  (3 
Cir.),  206  F.  2d  592,  594." 

The  Court  continued: 

"As  succinctly  stated  by  Professor  Moore,  'Find- 
ings of  fact  that  are  induced  by  an  erroneous  view 
of  the  law  are  not  binding.  Nor  are  findings  that 
combine  both  fact  and  law,  when  there  is  error  as 
to  the  law.'  5  Moore's  Federal  Practice,  2d  Ed., 
Sec.  52.03  (3)     *     *     *." 

The  Fifth  Circuit  concluded  on  this  point  that  (p.  712)  : 
"We  are  convinced  that  the  finding  of  the  Tax  Court  was 
the  result  of  an  erroneous  view  of  the  law,  and  proceed 
now  to  state  our  view  of  the  substantive  law  involved." 
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This  is  in  accordance  with  the  expressed  views  of  the 
Supreme  Court.  Mr.  Justice  Frankfurter,  speaking  for 
the  Court,  stated  in  Baumgartner  v.  United  States,  322 
U.  S.  665,  670,  671,  64  S.  Ct.  1240,  1243,  88  L.  Ed.  1525: 
'^The  conclusiveness  of  a  'finding  of  fact'  depends  on  the 
nature  of  the  materials  on  which  the  finding  is  based. 
*  *  *  Finding  so-called  ultimate  facts  more  clearly  im- 
plies the  application  of  standards  of  law.     "^     *     '*'" 

That  this  Court  has  not  changed  its  mind  as  to  the  scope 
of  review  of  a  so-called  question  of  ultimate  fact  under  the 
Internal  Revenue  Code  is  abundantly  illustrated  by  its 
decision  entered  February  28,  1957,  in  Earle  v.  Woodlaw, 
et  al.  (not  yet  officially  reported),  reversing,  and  remand- 
ing to,  the  District  Court.  There  an  analogous  question  ||| 
of  whether  a  particular  corporate  distribution  is  a  liqui- 
dating dividend  within  the  meaning  of  Section  115(c)  of 
the  1939  Code  or  "essentially  equivalent  to  the  distribu- 
tion of  a  taxable  dividend"  within  the  meaning  of  Section 
115(g)  was  involved.  This  Court  stated  that  the  District 
Court's  finding  that  the  transaction  was  not  essentially 
equivalent  to  the  distribution  of  a  taxable  dividend,  to- 
gether with  another  finding,  "are  at  best  combined  find- 
ings of  fact  and  conclusions  of  law,  if  not  purely  conclu- 
sions of  law.     (Cf.  Thornley  v.  C.  I.  R.,  147  F.  2d  416.)" 

We  think  it  beyond  question  on  the  strength  of  these 
decisions  of  this  Court  and  the  other  courts  of  appeals 
that  there  is  no  question  of  the  authority  of  this  Court 
to  independently  examine  the  conclusion  on  which  the 
applicability  or  non-applicability  of  Section  117(j)Jl 
turns,  free  of  the  "clearly  erroneous"  rule.  (See 
I.  R.  C.  of  1954,  Sec.  7482;  Fed.  Rules  Civ.  Proc,  Rule 
52(a),  28  U.  S.  C.)  In  any  event,  for  the  reasons  which 
we  will  detail  in  the  subsequent  portions  of  the  Argu- 
ment, even  if  this  Court  were  bound  by  the  scope  of  re- 
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view  in  connection  with  primary  findings  of  fact,  namely, 
that  reversal  may  not  occur  unless  the  findings  of  the 
trier  of  fact  are  ''clearly  erroneous,"  it  will  be  abundantly 
clear  that  the  ultimate  finding  of  the  Tax  Court  is  "clearly 
erroneous."  Indeed,  as  we  shall  show,  no  other  finding 
is  permissible  on  this  record  other  than  that  the  property 
in  question  was  not  primarily  held  for  sale  to  customers 
in  the  ordinary  course  of  taxpayers'  trade  or  business. 

II. 
The  Tax  Court's  Opinion  Reflects  a  Misconception  of 
the   Well   Settled   Principle   That   an   Investment 
Purpose  Is  a  Material  Factor  in  the  Applicability 
of  Section  117(j). 

For  reasons  which  we  will  document  fully,  infra,  there 
can  be  no  question  on  this  record  that  taxpayers  acquired 
and  held  the  property  in  question  as  an  investment  with 
the  sole  objective  of  securing  rental  income.  We  will 
further  establish  that  there  is  no  question  either  that  they 
disposed  of  some  of  this  property  (but  retained  others) 
for  valid  economic  reasons  that  were  not  anticipated  when 
the  property  was  acquired.  Finally,  we  will  show  (Argu- 
ment, part  III,  infra)  that  w^hen  the  decision  to  sell  was 
finally  made,  the  sale  was  accomplished  as  simply,  expedi- 
tiously and  as  far  as  any  efforts  of  these  taxpayers  are 
concerned,  as  passively  as  was  possible  so  to  do. 

A.  If  these  are  the  facts  of  this  case,  we  think  it  is 
plain  from  the  decisions  of  this  and  other  Courts  of  Ap- 
peals for  the  various  Circuits  that  taxpayers'  sales  come 
squarely  within  the  provisions  of  Section  117(j). 

While  it  is  true  in  Section  117(j)  cases,  as  the  Tax 
Court,  said  that  fR.  82],  ''each  case  must  stand  on  its 
own  peculiar  facts  and  circumstances,"  nevertheless  the 
facts   and   circumstances    that   direct   a   particular    result 
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must  stem  from  principles  which  have  been  evolved  to 
give  effect  to  the  statutory  language  and  the  Congressional 
purpose  in  enacting  that  language.  One  reads  the  opinion 
below  in  vain  if  his  purpose  is  to  discover  such  principles.^ 

Despite  the  number  of  times  this  issue  has  been  before 
the  Tax  Court  its  conclusions  appear  to  have  been  re- 
versed by  the  Courts  of  Appeals  as  often  as  they  are 
affirmed.  The  repudiated  view  of  the  Tax  Court  so  evi- 
denced is  that  regardless  of  original  purpose  in  acquiring, 
and  continued  holding,  for  investment,  once  a  decision 
to  sell  is  reached,  particularly  where,  as  here,  the  number 
of  units  is  large,  taxpayers  are  ipso  facto  holding  for 
sale  within  the  prohibition  in  Section  117(j).^  That  this 
cannot  be  the  meaning  of  Section  117(j)  is  clear  on  its 
face.  If  no  sales  take  place  no  question  of  gain  arises. 
Yet  once  a  decision  to  sell  is  reached,  the  property  must 
necessarily  be  held  for  sale.  If  such  a  decision,  carried 
out,  results  in  a  business  just  because,  as  here,  there  is 
a  large  number  of  investment  units,  the  manifest  pur- 
pose of  Congress  in  enacting  the  section,  to  give  capital 
gain  treatment  to  investment  property,  has  been  nullified 


I 


^Indeed,  the  lack  of  any  real  standard  by  the  Tax  Court  in 
deciding  these  cases  is  epitomized  by  its  statement  [R.  87]  that  there 
have  been  many  cases  under  Section  117(j),  that  they  all  ''have 
points  of  resemblance"  and  all  have  ''points  of  difiference"  and  the 
decisions  in  "approximately  equal  numbers"  have  been  for  or 
against  application  of  Section  117(j). 

^There  can  be  no  question  that  this  is  so  as  to  Mr.  and  Mrs.  Pool 
even  on  the  Tax  Court's  view  of  the  record  because,  as  emphasized 
infra,  the  Court  said  [R.  82]  it  was  "satisfied"  that  Pool  had  only 
an  investment  purpose  and  only  with  reluctance,  "agreed  to  bring 
the  rental  venture  to  an  end."  Yet,  it  held  that  Section  117(j) 
did  not  apply  to  him. 


i 
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"Congress  intended  to  alleviate  the  burden  on  a  tax- 
payer whose  property  has  increased  in  value  over  a  long 
period  of  time  from  having  the  profits  from  sales  taxed 
at  graduated  tax  rates  designed  for  a  single  year's  in- 
come. The  purpose  is  to  protect  'investment  property'  as 
distinguished  from  'stock  in  trade,'  or  property  bought  and 
sold  for  a  profit."  (RoUingwood  Corp.  v.  Commissioner, 
190  F.  2d  263,  266-267  (C.  A.  9th,  1951).)^  Or,  as 
the  Third  Circuit  put  it  in  Curtis  Company  v.  Commis- 
sioner, supra,  the  sale  of  an  investment  property  in  order 
to  invest  in  something  else  (p.  170,  fn.  8)  "is  precisely 
*  *  *  [the]  sort  of  thing  which  prompted  the  passage 
of  the  capital  gains  provision.  Capital  gains  were  taxed 
at  lower  rates  to  relieve  the  taxpayer  from  'excessive  tax 
burdens  on  gains  resulting  from  a  conversion  of  capital 
investments,  and  to  remove  the  deterrent  effect  of  those 
burdens  on  such  conversions.'  Burnet  v.  Harmel,  1932, 
287  U.  S.  103,  106    *    *    *" 

The  importance  of  an  investment  purpose  for  acquiring 
and  holding  property  has  been  emphasized  in  a  long  line 
of  decisions  by  this  and  other  courts  which  represents  the 
overwhelming  weight  of  authority.  The  manifest  failure 
of  the  Tax  Court  to  follow  this  controlling  authority  re- 


"^This  Court  in  Rollingwood  continued  that  (p.  267)  "It  is  our 
view  that  this  policy  was  not  meant  to  ap])ly  to  a  situation  where 
one  of  the  essential  purposes  in  holding  the  property  is  sale."  Al- 
though the  Court  there  affirmed  the  Tax  Court's  decision  that  Sec- 
tion 117(j)  was  inap])licaljle  it  did  so  on  facts  not  only  different  but 
the  opposite  of  those  here.  It  was  abundantly  clear  in  RolUn(jwood 
that  the  original  i:)ur])ose  was  to  sell  and  therefore  the  houses  were 
never  "investment"  property.  See  pp.  265  and  266^  and  jiarticularly 
fn.  2.     See  also  fn.  10,  iyifra. 
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quires  that  its  decision  be  reversed.  (McGah  v.  Commis- 
sioner, supra f  Curtis  Company  v.  Commissioner,  supra; 
Chandler  v.  United  States,  supra;  Dillon  v.  Commissioner, 
supra;  Goldberg  v.  Commissioner,  supra;  Victory  Hous- 
ing No.  2,  Inc.  V.  Commissioner,  supra f  Ross  v.  Com- 
missioner, 227  F.  2d  265  (C.  A.  5th);  Camp  v.  Murray, 
226  F.  2d  931   (C.  A.  4th);  Smith  v.  Dunn,  224  F.  2d 


^The  first  opinion  of  this  Court  is  reported  at  193  F.  2ci  662  and 
the  second  in  210  F.  2d  769.  The  Tax  Court's  opinions  are  reported 
at  15  T.  C.  69  and  17  T.  C.  1458.  It  also  involved  the  applicability 
of  Section  117(j)  to  the  disposition  of  war  housing  units.  In  re- 
manding to  the  Tax  Court  this  Court  stated  in  its  first  opinion 
(p.  663)  :  ''The  Tax  Court  found  that,  at  the  time  of  their  sale, 
the  14  houses  were  held  by  petitioners  primarily  for  sale  to  cus- 
tomers in  the  ordinary  course  of  petitioners'  trade  or  business. 
There  was,  however,  no  finding  as  to  whether  the  14  houses  were 
so  held  prior  to  their  sale,  or  as  to  when  and  how  long,  if  at  all, 
the  14  houses  were  so  held  prior  to  their  sale.  Such  findings  should 
be  made."  It  is  apparent  that  in  remanding  the  case  for  this  reason, 
this  Court  emphasized,  as  the  other  Courts  of  Appeals  have  re- 
peatedly done,  that  the  original  intention  of  holding  for  investment 
is  a  material  inquiry  in  the  apphcation  of  Section  117(j),  although 
the  Tax  Court  did  not  agree  and  apparently  still  does  not. 

^The  point  is  illustrated  by  Judge  Murdock's  dissenting  opinion  in 
Victory  Housing  No.  2,  Inc.  v.  Commissioner,  18  T.  C.  466,  476, 
whose  conclusion  was  approved  by  the  Court  of  Appeals  for  the 
Tenth  Circuit  which  reversed  the  Tax  Court's  decision.  205  F.  2d 
371.  Judge  Murdock  stated  that  neither  in  the  majority  opinion  nor 
in  other  decided  cases  is  found  a  ''satisfactory  rationale"  in  regard 
to  the  application  of  Section  117(j).  He  pointed  out  that  back  of 
117(j)  is  the  Congressional  purpose  to  tax  the  profit  on  the  sale 
of  investment  property  wdiich  occurs  because  of  an  increase  in  value 
during  the  period  the  property  was  held  as  an  investment  at  capital 
gain  rates  rather  than  ordinary  income  which  results  from  sales  to 
customers  in  the  conduct  of  a  business.  He  then  emphasized  that 
"A  decision  of  the  owner  to  sell  must  necessarily  preclude  every 
sale  and  after  he  makes  that  decision  he  is  holding  the  property  for 
sale"  until  sold.  He  concluded  that  a  taxpayer  such  as  Victory 
Housing,  organized  to  construct  rental  properties  and  not  to  sell, 
"should  be  permitted  to  sell  even  a  substantial  number  of  its  units, 
at  least  through  a  broker,  without  losing  the  benefit  of  Section 
117(j),  and  if  that  can  happen  in  any  case,  I  do  not  understand 
what  there  is  about  this  case  which  prevents  the  application  of 
117(j)."     As  already  stated  neither  could  the  Tenth  Circuit. 
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353  (C.  A.  Sth) ;  Consolidated  Naval  Stores  Company 
V.  Falls,  227  F.  2d  923  (C.  A.  Sth);  Delsing  v.  United 
States,  186  R  2d  59  (C.  A.  5th);  Fahs  v.  Crawford, 
161  F.  2d  315  (C.  A.  5th).)  Compare,  for  example,  such 
cases  reaching  a  contrary  conclusion,  largely  because  the 
purpose  for  which  the  property  was  acquired  was  sale 
and  not  investment,  as  Cohn  v.  Commissioner,  226  F.  2d 
22  (C.  A.  9th),  where  it  was  admitted  in  the  Tax  Court 
(21  T.  C.  90)  that  the  purpose  for  acquisition  was  sale; 
Rollingzvood  Corp.  v.  Commissioner,  supra,  where  this 
Court  observed  that  the  purpose  in  acquiring  was  not  in- 
vestment but  sale;^^  Saltzman  v.  Commissioner,  227  F.  2d 
49  (C.  A.  3rd),  affirming  per  curiam  an  unreported  de- 
cision of  the  Tax  Court,  14  T.  C.  M.  1955-18,  C.  C.  H. 
Dec.  20,836  (M).    There  are  many  others. 

Despite  the  fact  that  the  "Findings  of  Fact"  here  com- 
prise 37  pages  of  the  printed  record,  there  is  no  finding 
whatsoever,  just  as  in  McGah  v.  Commissioner,  supra, 
on  the  question  of  the  intention  for  which  the  duplexes 
and  apartments  were  originully  acquired  and  held  until  the 
decision  to  sell  was  admittedly  made  in  the  spring  of 
1946.  All  that  the  findings  contain  on  this  crucial  issue 
is  the  conclusion  [R.  70]  that  "Beginning  with  the  em- 
ployment of  Boland,  the  four  individual  petitioners  herein 
began  a  business  of  selling  real  estate  *  *  *"^^  But 
this  is  simply  a  reflection  of  the  repudiated  view  that  re- 


i^This  Court  stated  (p.  266)  "*  *  *  We  think  it  is  fair  to 
say  that  one  of  the  essential  purposes  (in  acquiring  or  holding  the 
houses)  is  the  purpose  of  sale."  And  in  fn.  2  (p.  266)  it  dis- 
tinguishes cases  cited  by  the  ])etitioner  on  the  ground  that  "no  facts 
in  the  record  in  the  instant  case  compel  the  assumption  that  the 
houses  involved  were  investment  pro])erty." 

^H'here  is  comment  in  the  "Opinion"  on  the  question  of  original 
and  continued  investment  intention  as  to  Pool,  but  doubt  as  to 
Murphy's.     The  accuracy  of  these  statements  we  discuss,  injra. 
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gardless  of  whether  investment  property  is  being  sold, 
Section  117(j)  is  inapplicable  because  the  sale  itself 
will  with  rare  exceptions  constitute  a  business.  Since  this 
was  done  long  after  the  property  had  been  acquired  ancMj 
continuously  rented,  the  purpose  for  which  held  prior 
to  the  decision  to  sell  has  manifestly  been  omitted. 

B.  The  Tax  Court's  ultimate  finding  [R.  70]  was 
merely  that  beginning  with  the  ''employment"  of  Boland, 
taxpayers  ''began  a  business  of  selling  real  estate. '^  This 
finding  is  not  in  any  respect  inconsistent  with  a  conclu- 
sion that  prior  to  that  time  the  duplexes  and  apartments 
were  held  solely  for  investment.  Moreover,  in  the  opinion 
itself  the  Tax  Court  stated  [R.  82]  that  as  to  "original 
purpose"  it  was  "satisfied"  that  it  was  the  "intent  and 
hope"  of  Pool  to  "hold  them  for  the  production  of  in- 
come through  the  rental  thereof,  and  that  it  was  with 
reluctance  that  he  agreed  to  bring  the  rental  venture  to 
an  end  and  place  the  170  duplexes  on  the  market." 

We  take  it  that  this  constitutes  an  unequivocal  conclu- 
sion by  the  Tax  Court  that  Pool  not  only  held  solely  for 
investment  but  in  addition  was  reluctant  to  sell  even  when 
the  decision  to  sell  was  finally  made. 

But  the  Tax  Court  continued  in  comments  more  inex- 
plicable and  less  justified  than  any  we  have  observed  in 
our  experience  with  the  judicial  process  [R.  82] :  "As 
to  Murphy,  however,  the  record  is  not  so  clear.  Having 
observed  him  in  the  course  of  his  testimony,  taking  into 
account  the  self-serving  character  of  such  testimony  and 
the  phrasing  of  many  of  the  questions  to  which  he  re- 
sponded we  are  not  persuaded  that  at  any  time  he  had 
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any  intent  or  purpose  than  to  rent  or  sell  the  properties, 
dependent  upon  which  in  the  end,  should  appear  to  him  to 
be  the  most  fruitful  or  profitable  venture/'^^ 

The  Tax  Court's  refusal  to  give  full  credence  to  the 
unimpeached  and  uncontradicted  testimony  of  Murphy  as 
to  the  purpose  for  which  he  acquired  and  held  the  prop- 
erty was  error  in  itself.  In  the  words  of  this  court, 
Grace  Bros.  v.  Commissioner,  173  F.  2d  170,  174,  "It 
is  axiomatic  that  uncontradicted  testimony  must  be  fol- 
lowed. Chesapeake  and  Ohio  Railway  Company  v.  Mar- 
tin, 1931,  283  U.  S.  209,  216,  217,  51  S.  Ct.  453,  75 
L.  Ed.  983;  San  Francisco  Association  for  Blind  v.  In- 
dustrial Aid  for  the  Blind,  8  Cir.,  1946,  152  F.  2d  532, 
536;  Foran  v.  Commissioner,  5  Cir.,  1948,  165  F.  2d  705.'' 
The  court  continued  that  the  only  exception  occurs  when 
*'we  are  dealing  with  testimony  by  witnesses  who  stand 
impeached  and  whose  testimony  is  contradicted  by  the 
testimony  of  others  or  by  physical  or  other  facts  actually 
proved  or  with  testimony  which  is  inherently  improbable." 


^^The  Court  continued  that  as  to  Mrs.  Pool  and  Mrs.  Murphy, 
''the  record  is  wholly  silent,  and  aside  from  any  right  of  the  husband 
to  manage  the  property  of  the  community,  it  may  well  be  that,  in 
each  instance,  the  puri)Ose  and  intent  of  the  husband  was  the 
purpose  and  intent  of  the  wife."  We  take  it  that  it  was  the  Tax 
Court's  view  that  Murphy's  and  Pool's  intent  and  purpose  is  to  be 
attributed  to  their  wives.  In  any  event  this  is  the  fact  and  moreover 
as  a  matter  of  law,  Pool  and  Murphy  were  the  managers  of  the 
community.  The  record  shows  nothing  to  rebut  the  normal  pre- 
sumption. Finally,  the  record  is  not  ''wholly  silent"  on  this  point. 
Pool  testified  [R.  506]  that  his  wife  had  never  been  active  in  his 
business  and  that  although  they  had  been  married  forty-three  years 
she  had  never  worked  since  their  marriage.  Murphy  testified  that 
his  wife  was  never  in  the  office  more  than  once  "ever" ;  that  she 
did  not  have  a  real  estate  broker's  license  and  had  never  been  asso- 
ciated with  real  estate  of  any  kind.      [R.  200.] 
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The   court   concluded    "the    same   principles''    have   been 
'"repeatedly"  applied/^ 

But  the  Tax  Court's  error  was  compounded  because 
Murphy's  testimony  was  not  only  uncontradicted  and  un- 
impeached  and  not  inherently  improbable,  but  on  the 
contrary,  confirmed  throughout  the  record  by  all  the  events 
which  took  place  from  1942  to  1950  and  at  every  ma- 
terial point  by  disinterested  witnesses  and  documentary 
evidence.  We  know  that  a  study  of  the  record  will  per- 
mit of  no  other  conclusion/* 


'^^Foran  v.  Commissioner,  supra,  is  particularly  apropros  because 
the  Tax  Court  there  also  refused  on  the  basis  of  the  taxpayer's 
testimony  to  find  an  investment  purpose  under  Section  117(j).  In 
reversing  the  Court  of  Appeals  stated  (p.  707),  "Here  there  is  direct 
and  positive  evidence  from  the  witness  who  best  knows  that  this 
property  was  for  18  months  being  held  for  investment  and  not  for 
sale  to  customers.  His  testimony  is  consistent  with  every  proven 
fact.  He  gives  a  credible  reason  why  it  was  not  for  sale  and  why 
finally  in  1941  he  did  sell  it."  The  court  concluded,  "We  think  the 
court's  refusal  to  follow  the  sworn  testimony  is  contrary  to  law,  and 
requires  the  setting  aside  of  its  fact-finding  as  it  would  that  of  a 
jury."  See  also  Ross  v.  Commissioner,  227  F.  2d  265  (C.  A.  5th, 
1955)  ;  Herbert  v.  Riddell,  103  Fed.  Supp.  369,  388,  389,  where 
Chief  Judge  Yankwich  of  the  District  Court  concluded  (p.  389), 
"The  testimony  of  one  credible  witness  as  to  a  fact,  if  not  con- 
tradicted, and  if  not  inherently  improbable,  is  sufficient  to  establish 
such  fact.     The  principle  obtains  in  the  law  of  taxation." 

^*The  surprising  and,  to  us,  shocking  comment  of  the  Tax  Court 
that  it  could  not  be  sure  of  Murphy's  intention,  despite  his  positive 
testimony  is  not  diminished  by  the  reasons  which  the  Tax  Court 
gives  for  this  conclusion.  The  first  [R.  82]  that  "Having  observed 
him  in  the  course  of  his  testimony  *  ^'  *",  implies  much  but 
tells  little.  There  is  nothing  to  indicate  what  there  was  about  his 
testimony  that  made  his  positive,  consistent  and  everywhere  docu- 
mented statements  unworthy  of  the  Tax  Court's  belief.  The  second 
[R.  82-83],  that  his  testimony  was  "of  a  self-serving  character" 
is,  of  course,  true.  But  where  as  here  the  Internal  Revenue  Code 
places  the  burden  of  proof  upon  a  taxpayer  in  part  concerning  a 
subjective  intention,  it  is  a  strange  rule  of  law  that  would  exclude 
from  serious  coinsideration  the  only  person  who  could  give  it, 
because  he  is  giving  it.  In  Foran  (fn.  13,  supra),  \ht  Fifth  Circuit 
instead  of  discrediting  such  testimony  in  effect  said  it  was  entitled 
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C.  On  the  basis  of  primary  facts  found  by  the  Tax 
Court  alone,  cz'cn  disregarding  Murphy's  testimony  as  to 
subjective  intent,  we  think  that  this  record  presents  one  of 
the  strongest  ever  to  he  considered,  showing  a  firm  and 
undeviating  intention  to  acquire  and  hold  as  investment 
property  for  the  purpose  of  obtaining  rental  income. 
When  supplemented  by  other  facts  not  found  by  the  Tax 
Court  but  compelled  by  the  record,  the  evidence  is  over- 
whelming. Indeed,  there  is  nothing  in  the  record  that 
points  the  other  way.  These  points  may  be  briefly  sum- 
marized as  follows: 

1.      The   Tax   Court  Was   "Satisfied"   That  Pool   Had   Solely 
an  Investment  Purpose. 

V  The  Tax  Court  has  stated  in  its  opiinon  [R.  82]  that 
it  was  ''satisfied  that  it  was  the  intent  and  hope  of  Pool 
to  hold  them  [duplexes]  for  the  production  of  income 
through  the  rental  thereof,  and  that  it  was  with  reluctance 
that  he  agreed  to  bring  the  rental  ventures  to  an  end  and 
place   the    170  duplexes   on   the   market."      There   would 


to  special  credence  because  it  was  ^'direct  and  positive  evidence  from 
the  witness  who  best  knows,"  and  as  was  said  in  Herbert  v.  Riddell 
(fn.  13,  supra) ^  (pp.  388-389)  ''But  we  are  not  permitted  to  dis- 
regard the  unrefuted  testimony  of  a  reputable  witness  merely  he- 
cause  he  is  a  taxpayer/'  The  third  reason  [R.  83]  "the  phrasing  of 
many  of  the  questions  to  which  he  responded,"  is  not  otherwise  ex- 
plained, but  perhaps  the  court  is  suggesting  that  leading  questions 
were  put  to  the  witness.  A  reading  of  the  record,  however,  will 
disclose  that  neither  the  government  nor  the  court  objected  to  the 
form  of  phrasing  of  the  questions  to  Murphy.  Moreover,  a  study 
of  that  record  will  show  that  although  there  were  some  questions 
in  form  leading,  as  indeed  there  nuist  inevitably  be  in  any  trial  of 
complicated  issues,  Murphy  was  a  singularly  unleadable  witness. 
Finally,  the  record  will  show  that  almost  all  of  the  testimony  con- 
cerning his  intention  on  direct  examination  was  not  in  response  to 
leading  questions  and  moreover  much  was  as  a  result  of  cross- 
examination. 
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appear  then,  even  on  the  Tax  Court's  analysis,  to  be  n( 
question  about  Edward  and  Lottie  Pool's  undeviating  in- 
vestment intention. 

2.  Taxpayers  Had  a  Fully  Documented  Plan  Actually] 
Carried  Out  to  Build  and  Hold  Investment  Property] 
That  Goes  Back  to  1942. 

(a)  The  intention  of  the  parties  to  acquire  and  hold] 
investment  real  estate  began  in   1942,  when  a  plan  waj 
conceived  by  Pool  to  have  Artcraft  build  rental  property 
for  acquisition  by  its  stockholders.    [State.,  par.  3.]^^ 

(b)  Pool  proposed  at  a  meeting  of  the  Board  of  Di- 
rectors of  Artcraft  on  August   18,    1942,  that  the  cor-l 
poration  build  "27  income  units    *    *    *    but  this  proposal] 
was  turned  down."    [Pet.  Ex.  21.]     The  minutes  of  Art- 
craft of   February    17,    1943,   disclosed   that   Pool   "also] 
reopened  the  subject  of  building  residential  income  in  two, 
three  and  four  unit  apartments.     The   subject  was   dis- 
cussed and  decided  not  to  take  any  action  at  this  time,  but) 
to  hold  it  open  for  future  consideration."    [Pet.  Ex.  22,*| 
State.,  par.  3.] 

(c)  The  stockholders  were  to  acquire  the  property  and 
keep  it  as  a  permanent  investment.     [State.,  par.  3.] 

(d)  Smith  and  Cooke,  two  of  the  stockholders  of 
Artcraft,  objected.  Pool's  purpose  was  to  have  Artcraft 
build  the  property,  because  it  was  in  a  position  to  build 
since  that  was  its  business. 

(e)  As  a  result  of  a  deepseated  controversy  over  this 
question  Pool  and  Murphy  ultimately  purchased  Smith's 


^''^In  the  interest  of  conciseness,  references  will  be  made  to  para- 
graph numbers  of  our  Statement  of  Facts,  supra^  which  are  fully 
annotated  to  the  record. 
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and  Cooke's  stock,  at  which  time  the  way  was  paved  to 
cause  Artcraft  to  build  the  22  apartments.  The  Tax 
Court  found  that  [R.  37]  Murphy  and  Pool  and  their 
wives  purchased  all  of  the  stock  of  the  Smiths  and  Cookes 
on  or  about  June  1,  1943/'    [State.,  par.  3.] 

(f)  The  Federal  Housing  Administration  approved  the 
construction  of  the  22  apartments  on  June  1,  the  same 
date  on  which  the  stock  of  the  Smiths  and  Cookes  were 
purchased  by  the  Pool's  and  Murphys,  and  the  War  Pro- 
duction Board  approved  the  construction  six  days  later, 
on  June  7.     [R.  38.] 

I  (g)  Pools'  and  Murphys'  plan  to  acquire  duplexes  and 
apartments  from  the  corporation  was  carried  out.  The 
corporation  built  and  the  Murphys  and  Pools  acquired  22 
apartments  of  68  rental  units;  70  duplexes;  100  duplexes 
and  a  market  building.     [State.,  par.  4.] 

Accordingly,  the  record  is  clear  as  to  a  singleness  of 
purpose  dated  back  to  1942  to  cause  Artcraft  to  build  for 
its  stockholders  investment  property  that  would  be  re- 
tained by  them  as  such.^"^ 

3.      There  Were  No  Government  Restrictions  That  Prevented 
Sale  of  the  Duplexes  and  Apartments. 

r  Government  requirements  with  respect  to  war  housing 
w^ere  not  a  factor  in  taxpayers'  investment  purpose.  Tax- 
payers' decision  to  invest  in  rental  housing  was  directed 


^^As  the  Tax  Court  noted  in  a  footnote  in  its  findin<2;s  [R.  37, 
fn.  2],  "It  was  the  testimony  of  both  Pool  and  Murphy  that  neither 
Smith  nor  Cooke  desired  to  engage  in  the  construction  of  rental 
housing." 

^"^There  is  no  question  either,  even  disregarding  Murphy's  testi- 
mony, that  Murphy  was  in  full  agreement  with  Pool's  plans.  Pool 
was 'asked  [R.  507-508]:  "Q.  Was  Mr.  Murphy  agreeable  to 
this?    A.    Yes,  he  was  agreeable  to  it." 
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by  their  own  evaluation  of  their  best  economic  interests^ 
aided  by  the  advice  of  friends.  They  were  cognizant  oi 
the  highly  speculative  nature  of  the  building  business  theii 
corporation  had  been  engaged  in,  and  desired  a  steady  in- 
come that  they  could  rely  on  as  they  grew  older.  More- 
over, they  had  been  asked  by  officials  of  Douglas  Aircraft 
and  the  Federal  Housing  Administration  to  build  houses 
to  take  care  of  the  influx  of  war  workers  in  Southern 
California.     [State.,  par.  8.] 

4.  Contemporaneous  Statements  to  Government  Housing 
Agencies  Under  Penalty  of  Perjury  Stated  the  Sole 
Purpose   of   the   Construction   Was   Rental.  m\ 

Sworn  statements  to  the  government  housing  agencies 
involved  signed  by  Murphy  show  a  contemporaneously 
expressed  intention  to  build  solely  for  rental,  and  a  cate- 
gorical statement  that  the  houses  were  not  for  sale. 
[State.,  pars.  9,  10  and  11.] 


5.      Taxpayers  Were  Not  Real  Estate  Brokers  and  Did  Not 
Buy  and  Sell  Other  Property  for  Speculative  Profit. 

None  of  the  taxpayers  was  a  real  estate  agent,  and  they 
purchased  no  other  property  during  this  period  or  after 
with  the  intention  of  selling  at  a  profit.  [State.,  pars. 
39,  41.] 

6.    Written  One-Year  Leases  on  All  Units. 

Everyone  of  the  308  rental  units  which  they  owned 
were  leased  for  a  period  on  written  leases  of  one  year  or 
more.    [State.,  pars.  5  and  6.] 

7.      None  of  the  Leases  Contained  Options  to  Purchase. 
[Ex.  C-7,  Stip.  par.  14,  R.  21-22.] 
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8.  The   Type   of    Construction   Enhanced   the   Value   o£   the 

Units   for   Investment  but   Not   for   Sale. 

The  construction  of  the  dwelHng  units  was  superior  to 
that  normally  used  in  houses  built  for  sale,  because  of 
taxpayer's  belief  that  this  would  enhance  the  value  of  the 
property  as  a  long  term  investment  by  reducing  main- 
tenance costs.  The  superior  nature  of  the  construction 
was  not  intended  and  did  not  make  the  units  more  saleable. 
[State.,  par.  18.] 

9.  There  Were  No  Government  Restrictions  That  Would 
Have  Prevented  the  Sale  of  These  Housing  Units  at  Any 
Time. 

There  were  no  effective  restrictions  on  the  sale  of  this 
property,  even  prior  to  the  revocation  of  all  restrictions  on 
August  15,  1945.  The  restrictions  were  that  each  dwelling 
unit  could  be  sold  for  a  maximum  of  $6,000,  or  the  fair 
market  value,  whichever  was  less,  and  during  this  period 
the  property  could  not  have  been  sold  at  a  price  in  excess 
of  the  allowable  selling  price,  because  its  value  was  not 
as  high  as  the  ceiling  price.     [State.,  par.  23.] 

10.  The  Removal  of  All  Restrictions  Did  Not  Motivate  the 

Sales. 

After   all    restrictions    were    removed    on    August    15, 

1945,  taxpayers  made  no  attempt  to  sell,  but  in  fact  re- 
fused offers.     Leases  were  continued  as  late  as  April  10, 

1946.  [State.,  pars.  23,  25,  27,  32.] 

11.  Taxpayers   Could    Have    Built    Single-Family    Homes    for 

Which  There  Was  a  Ready  Market. 

Taxpayers  could  have  obtained  priorities  to  build  single 
homes  for  which  there  was  a  ready  market,  but  chose  to 
build  duplexes  and  apartments  for  which  there  was  no 
ready  market.    [State.,  pars.  15,  16  and  17.] 


12.  Taxpayers  Made  no  Attempt  to  Sell  Until  a  Decision  to 
Liquidate  the  70  Duplexes  Was  Reached  and  Repeatedly 
Refused  to  Consider  Inquiries  of  Possible  Purchasers 
and  Brokers. 

There  were  repeated  refusals  by  taxpayers  to  sell  the 
property : 

(a)  An  official  of  Navy  Housing  on  numerous 
occasions  sought  to  purchase  the  100  duplexes. 
[State.,  par.  20.] 

(b)  Numerous  tenants  from  time  to  time  offered 
to  buy  particular  units.    [State.,  par.  21.] 

(c)  Real  estate  brokers  frequently  inquired  wheth- 
er they  were  for  sale.    [State.,  par.  21.] 

(d)  Friends  had  advised  selling  immediately  after 
the  war,  but  the  advice  was  rejected.  [State.,  par. 
21.] 

13.  There  Was  Written  Evidence  of  an  Offer  as  Late  as 
January  9,  1945,  to  Douglas  Aircraft  to  Rent  to  Their 
Workers  Exclusively  for  Two  Years. 

In  addition  to  individual  leases,  Murphy  wrote  to  Doug- 
las Aircraft  on  January  9,  1945,  and  offered  to  hold  the 
duplexes,  the  apartments  and  an  additional  100  duplexes 
taxpayers  were  proposing  to  build  solely  for  Douglas 
employees  for  a  period  of  two  years.  The  poHcy  of  rent- 
ing to  Douglas  employees  continued  until  after  the  war. 
[State.,  par.  22.] 

14.  Even  When  the  Decision  to  Sell  the  70  Duplexes  Was 
Reached,  There  Was  No  Intention  to  Sell  the  Remaining 
Units. 

The  decision  was  reached  solely  because  of  the  rapid 
appreciation  in  real  estate  values  in  the  spring  of  1946, 
coupled  with  the  limiting  factor   of   rent  control  on  the 
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income  of  the  investment,  which  had  so  markedly  in- 
creased in  value.  These  things  were  pointed  out  to  tax- 
payers by  the  real  estate  agent  Bol'and,  by  their  certified 
public  accountant,  Erwin  Lampe,  and  by  others.  The 
purpose  was  to  reinvest  in  property  not  subject  to  control 
of  income  and  to  diversify  taxpayers'  investment.  The 
decision  to  sell  the  100  duplexes  was  not  made  until 
several  months  after  all  of  the  70  had  been  sold.  As  a 
result  of  the  still  further  increase  in  the  market  value  of 
this  property  and  the  urging  of  the  agent  Boland  a  deci- 
sion to  sell  the  100  duplexes  was  made.^^  [State.,  pars. 
26,  24.] 

15.    Taxpayers  Continued  in  the  Rental  Business  After  These 

Tax  Years. 

(a)  After  the  100  duplexes  were  sold  taxpayers  con- 
tinued to  own  the  22  apartments  until  the  latter  part  of 
1949  (seven  years  after  the  original  intention  to  go  into 
the  rental  business  was  first  proposed,  and  six  years  after 
the  first  of  the  properties  was  built),  and  the  early  part  of 
1950,  when  they  were  sold  through  an  independent  real 
estate  broker,  due  principally  to  the  fact  that  there  were 


^^The  Tax  Court  noted  in  footnote  8  of  its  opinion  [R.  58]  that 
"It  was  Pool's  testimony  that  Murphy  got  rather  enthusiastic  as 
prices  went  up,  but  that  he,  Pool,  still  didn't  want  to  sell  them. 
He  also  testified,  'We  got  so  much  advice  from  Mr.  Boland,  Mr. 
Boland  was  so  persistent  on  what  they  could  do,  the  prices  he  could 
get,  and  naturally  there  was  quite  a  profit  on  them,  and  they  just 
finally  overrode  me,  that's  all." 

While  it  is  accurate  that  Murphy  was  easier  to  persuade  as  to 
the  economic  wisdom  of  selling  the  housing  investment,  it  was  er- 
roneous to  infer  from  this,  as  the  Tax  Court  apjiarenlly  did  in  part, 
that  Murphy  did  not  have  an  original  and  long  continuing  firm 
intention  to  acquire  and  hold  rental  housing.  The  record  every- 
where confirms  the  fact  that  Murphy's  decision  was  solely  the  result 
of  economic  factors  that  had  not  and  could  not  have  been  foreseen. 
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a  large  number  of  vacancies  so  that  they  were  no  longer 
a  very  good  investment.     [State.,  par.  36.] 

(b)  They  continued  to  own  and  hold  for  rental  pur- 
poses at  the  time  of  the  trial  of  this  case  in  1953  the 
market  building  which  taxpayers  had  acquired  during  the 
period  when  the  duplexes  were  being  built.  [State.,  par. 
37.] 

16.  Taxpayers  Used  the  Proceeds  of  the  Sales  to  Invest  in 

Other   Investments,    Principally   Securities. 

The  money  which  taxpayers  received  from  the  sale  of 
the  properties  was  variously  invested,  principally  in  securi- 
ties.    [State.,  par.  38.] 

17.  Taxpayers  Neither  Before,  During  nor  After  Ownership 
of  These  Properties  Bought  and  Sold  Other  Real  Estate 
for  the  Purpose  of  Profiting  on  the  Resale. 

Taxpayers,  neither  as  a  partnership  nor  individually 
had  to  the  date  of  the  trial  of  these  cases  purchased  or 
sold^^  any  other  real  estate.^^  After  Artcraft  built  the 
last  of  the  100  duplexes  in  1945,  Murphy  and  Pool  were 
semi-retired  and  devoted  attention  to  the  various  real 
estate  which  they  owned  and  to  their  investments  in  the 
stock  market.  In  1950  they  organized  corporations  in 
New  Mexico  and  Colorado  and  became  officers  and  em- 
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^^The  only  exception  was  the  building  of  a  bank  building  and 
six  rental  stores  in  1948,  Vvhich  were  rented  and  held  solely  for 
that  purpose.  They  were  disposed  of  in  1952  at  a  forced  sale  under 
threat  of  forecloseure.      [State.  Par.  38.] 

^^With  but  one  exception  Pool,  many  years  before  as  a  building 
contractor  in  Cincinnati,  Ohio,  in  the  1930's  had  built  houses  for 
sale.     [State.  Par.  41.] 
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ployees  of  those  companies. ^^  [State.,  pars.  38  and  39.] 
This  case  then,  iinHke  many  of  the  troublesome  cases 
under  Section  117(j),  is  not  one  where  the  taxpayers 
were  generally  speculators  or  traders  in  real  estate  and 
claimed  the  particular  property  as  part  of  a  separate  in- 
vestment portfolio,  but  rather  one  where  at  no  period 
relevant  to  the  controversy  any  of  the  taxpayers  in  any 
sense  were  real  estate  traders.  This  factor  alone  makes 
the  question  of  their  original  investment  intention  much 
easier  to  ascertain  than  such  cases  as  Galena  Oaks  Cor- 
poration V.  Sco field,  218  F.  2d  217  (C.  A.  5th),  which 
as  discussed  in  detail  in  Point  III  infra,  the  Tax  Court 
stated  [R.  88]  ''offer (s)  the  strongest  support  for  our 
conclusion"  here. 

18.    Tax   Returns   of   Partnership   Showed   Business  as   "Real 

Estate  Rentals." 

The  partnership  income  tax   return   of   the   four   tax- 
payers who  did  business  under  the  name  of  Edward  Pool 


^^It  is  clear  from  these  indisputable  facts  that  except  for  the  prop- 
erty involved  in  these  cases  and  the  question  of  the  gain  on  the  22 
apartments  still  pending  before  the  Tax  Court  (fn.  4,  supra)  tax- 
payers neither  individually  nor  collectively,  before,  during  or  after 
the  period  involved  in  these  cases,  dealt  speculatively  in  real  estate 
by  buying  and  selling  for  a  profit.  The  fact  they  had  stock  and 
vi'ere  officers  of  corporations  which  carried  on  this  activity  is  not 
relevant  as  to  their  personal  status  as  real  estate  investors.  Art- 
craft  Builders,  Inc.,  the  California  corporation,  as  well  as  Artcraft 
of  New  Mexico  and  Artcraft  of  Colorado,  were  taxable  entities 
separate  and  apart  from  the  individual  taxpayers.  The  doctrine  of 
the  separateness  of  corporate  entity  has  been  repeatedly  affirmed 
in  income  tax  cases.  The  Supreme  Court  has  applied  it  in  dis- 
tinguishing between  the  business  of  a  corporation  and  its  stock- 
holders {Burnet  v.  Clark,  287  U.  S.  410.  77  L.  Kd.  397;  Dalton  v. 
Bou'crs,  287  U.  S.  404,  77  L.  Ed.  389 ;  see  also  New  Colonial  Ice 
Co.  V.  Helveriug,  292  U.  S.  435  78  L.  Ed.  1348).  The  same  court 
has  made  it  clear  that  the  business  of  a  cor])oration  is  not  the 
business  of  a  stockholder  or  of  an  officer  {Deputy  v.  DuPont,  308 
U.  S.  488,  84L.  Ed.  416). 
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and  Associates  for  each  of  the  taxable  years  stated  that 
the  business  of  the  partnership  was  ''real  estate  rentals." 
[State.,  par.  14.] 

19.    Sound  Rental  Investment. 

The  investment  proved  to  be  a  sound  one.  In  the 
taxable  year  ended  January  31,  1945,  there  was  net  income 
after  alt  expenses,  including  depreciation,  of  $16,042;  for 
the  year  1946,  $35,749;  and  for  the  year  1947,  $44,276. 
[State.,  par.  40.] 

20.    Summary. 

We  think  it  plain  that  this  case  has  in  it,  based  on  un- 
disputed facts,  every  factor  emphasized  in  other  Section 
117(j)  cases,  showing  an  investment  purpose  and  none  of 
the  factors  showing  a  speculative  or  trader  purpose:  To 
enumerate,  the  purpose  of  acquisition  of  the  property  was 
long  term  investment,  not  a  purpose  to  await  a  favorable 
sales  market  or  the  removal  of  government  restrictions; 
the  leases  were  one  year  written  leases  or  longer — there 
were  no  oral  month  to  month  leases  or  leases  with  option 
to  buy;  the  investment  was  a  good  rental  investment 
showing  substantial  net  profit  each  year;  there  was  con- 
stant refusal  to  sell,  either  as  a  whole  or  separately,  de- 
spite requests  from  tenants,  brokers,  the  Navy  and  others; 
taxpayers  were  not  real  estate  brokers  or  otherwise  en- 
gaged in  buying  or  selling  property  for  their  own  account 
or  for  others  either  during  this  time  or  at  any  other 
time;^^  the  purpose  of  the  disposition  of  the  property  was 
to  liquidate  an  investment  which,  while  it  had  been  a 
sound  one,  was  no  longer  one  to  retain  because  the  same 
money  invested  in  other  property  not  subject  to  control 


^^See  footnote  21,  supra. 


of  income  would  show  a  much  better  return  due  to  the 
tremendous  increase  in  real  estate  values  in  Southern 
California  in  1946  and  the  continuance  of  rent  control, 
neither  of  which  had  been  anticipated  by  Murphy,  Pool 
or  their  advisers;  the  purpose  motivating  the  Hquidation, 
as  indeed  all  the  purposes  relied  on  here,  was  actually 
carried  out  and  the  money  was  invested  largely  in  listed 
securities;  and  finally,  there  was  direct  testimony  of  both 
Pool  and  Murphy  of  their  intention,  everywhere  supported 
in   the   record   and   nowhere   contradicted    or    impeached. 

III. 

Taxpayers'  Decision  First  to  Permit  the  Real  Estate 
Agent  Boland  to  Sell  the  70  Duplexes  and  Later  to 
Sell  the  100  Did  Not  Constitute  the  Beginning  of 
a  Business  in  Which  the  Taxpayers  Held  the 
Property  Primarily  for  Sale  to  Customers  in  the 
Ordinary  Course  of  Their  Trade  or  Business. 

Assuming  that  the  investment  intention  existed  and 
continued  until  April  and  July  of  1946,  as  established  in 
Part  II,  supra,  the  Tax  Court's  conclusion  that  the  two 
contracts  with  Philip  Boland  authorizing  the  sale  by 
him  of  the  70  and  100  duplexes  put  taxpayers  in  the 
business  of  selling  to  their  customers  in  the  ordinary 
course  of  that  business  deprives  the  phrase  ''his  cus- 
tomers" and  ''ordinary"  in  Section  117(j)  of  any  mean- 
ingful content. 

The  purpose  of  Section  117(j)  as  previously  emphasized 
is  to  permit  the  sale  of  investment  property.  But  once 
a  decision  to  sell  is  made,  the  property  is  of  necessity  held 
for  sale.  The  statutory  prohibition  is  not  holding  for  sale 
but  rather  to  taxpayer's  "customers"  in  the  ''ordinary 
course''  of  his  business. 
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A.  A  large  number  of  sales  in  a  short  period  of  time, 
it  has  been  repeatedly  held  ''does  not  establish  a  real  estate 
business  or  the  sale  of  property  in  the  ordinary  course 
of  such  a  business."  (Curtis  Company  v.  Commissioner, 
supra f^  Chandler  v.  United  States,  supra.^^)  The  courts 
do  not  deny  capital  benefits  ''simply  because  a  large  num- 
ber of  sales  are  made  in  a  short  period/'  (Goldberg  v. 
Commissioner,  supra,  p.  712.)  The  only  significance  of 
large  numbers  is  that  taxpayer  "had  a  lot  of  houses  to 
sell    *    *    * ''     (Ross  V.  Commissioner,  supra,  p.  268.) 

The  reason  is  that  manifestly  the  nature  of  the  proper-  Ij 
ty  directs  the  way  it  should  be  sold.  As  the  Seventh  Cir- 
cuit noted  in  Chandler  v.  United  States  (p.  406),  "The 
market  place  is  hardly  glutted  with  prospective  buyers 
clamoring  "for  such  amounts  of  property."  "By  the  very 
nature  of  the  case  *  *  *  [taxpayers]  had  to  sell  the 
properties  a  piece  at  a  time."  (Curtis  Company  v.  Com- 
missioner, supra.)  The  court  continued  (pp.  169-170), 
"Surely  that  does  not  make  him  a  dealer  in  these  parcels 
of  land  any  more  than  it  would  make  a  man  a  dealer  if  he 
wanted  to  liquidate  his  holdings  in  a  corporate  stock  for 
which  the  market  was  weak  so  that  he  had  to  sell  by 
small  parcel's  instead  of  by  one  sale.  That  is  the  tax- 
payer's situation  here."  The  Tenth  Circuit  in  Victory 
Housing  No.  2,  Inc.,  supra,  analogized  the  large  number 
of  rental  houses  sold  there  to  the  situation  of  a  farmer 
owning  20  separate  farms  used  in  a  farming  business, 
desires  to  cease  farming  and  disposes  of  his  holdings  by 
selling  them  in  a  short  time.     It  thereupon  reversed  the 
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1098  rental  housing  units  disposed  of  in  tax  years. 


2*In  8  tax  years  the  trust  sold  290,000  acres  of  land  in  536  sepa- 
rate sales,  an  average  of  59  per  year. 


—47— 

decision  of  the  Tax  Court  in  accord  with  the  Tax  Court's 
decision  in  the  instant  cases. 

B.  The  statute  denies  capital  gain  if  there  are  sales 
to  taxpayer's  customers  in  the  ''ordinary"  course  of  its 
business.  Consistent  with  that  requirement  the  courts 
have  emphasized  that  whether  a  broker  acting-  as  an  in- 
dependent contractor  with  the  minimum  of  supervision 
that  the  term  ''independent  contractor"  implies  under 
traditional  common  law  concepts  is  used  in  the  liquidation 
of  an  investment,  is  a  significant  factor  in  concluding  that 
the  sale  is  neither  to  taxpayer's  customers  nor  in  the 
ordinary  course  of  his  business.  {Dillon  v.  Commissioner, 
213  F.  2d  218  (C.  A.  8th) ;  Smith  v.  Dunn,  224  F.  2d 
356;  Camp  v.  Murray,  226  F.  2d  931  (C.  A.  4th);  ^^3; 
V.  United  States  (D.  C.  S.  D.  Calif.),  decided  Jan.  22, 
1957  (not  yet  reported  but  found  in  1957  C.  C.  H.,  Fed. 
St.  Tax  Rep.,  Par.  948).  See  also  Curtis  Company  v. 
Commissioner,  supra;  Consolidated  Naval  Stores  Com- 
pany V.  Fahs,  222  F.  2d  923,  926  (C.  A.  5th) ;  Goldberg 
V.  Commissioner,  supra.) 

In  Smith  v.  Dunn,  supra,  the  court  emphasized  (p.  356) 
that  it  was  proper  to  consider  whether  the  sales  were  in 
the  ordinary  course  of  taxpayer's  business  "or  were  carried 
on  independently  of  the  taxpayer's  business."  It  pointed 
out  that  the  taxpayer  employed  a  broker  who  acted  as 
an  independent  contractor.  "The  taxpayer,  as  a  matter 
of  practice,  gave  no  time  to  the  sale  of  the  lots  except 
that  consumed  in  signing  deeds,  exercised  no  supervision 
or  control  over  prices  or  advertising  or  the  activities  of 
the  broker  at  all."  (P.  357.)  These  are  the  facts  of  this 
case  too.  The  conclusion  from  this  was  that  (p.  357), 
"The  efforts  of  the  broker  were  carried  out  independently 
of  the  taxpayer's  business  and  were  conducted  as  a  part 


of  the  broker's  own  business  and  at  his  own  expense  and 
without  anything  but  the  most  general  supervision  on 
the  part  of  the  taxpayer." 

Here,  it  is  clear  that  the  broker  Boland  after  the  agree- 
ment was  reached  to  pay  him  a  flat  sum  of  $500  per  house, 
took  full  responsibility  for  all  of  the  sales  and  performed 
all  the  duties  of  an  independent  contractor  in  the  real 
estate  field.  He  wrote  and  paid  for  the  advertising  copy, 
showed  the  houses,  wrote  the  contracts,  initiated  the 
escrows,  checked  the  credit — in  short,  did  everything 
necessary  to  sell  the  property. ^^     [State.,  par.  28.]  M 

The  Tax  Court  concluded  that  whether  an  independent 
real  estate  broker  is  used  is  irrelevant.^^  [R.  84.]  This, 
we  have  already  shown,  is  contrary  to  the  decided  cases. 


I 


2^For  example,  he  testified  in  response  to  the  question  as  to  what 
his  duties  were  [R.  380],  ''General  duties  as  a  real  estate  broker. 
Q.  What  are  they?  A.  Well,  for  me  it  was  merely  a  question  of 
taking  over  the  entire  deal  and  selling  it  as  I  chose,  as  long  as  they 
told  me  what  they  wanted  for  the  building  and  what  I  was  to  get. 
I  would  use  whatever  method  I  presumed  was  satisfactory  to  sell 
those  buildings.  *  *  *  A.  I  reserve  the  right  when  I  make  a 
deal  to  sell  the  way  I  want  or — "     [R.  383]. 

2^The  Tax  Court  cites  cases  to  the  efifect  that  the  liquidation  of 
property  may  or  may  not  be  the  conduct  of  a  trade  or  business 
depending  upon  circumstances.  This  is  a  proposition  which  is  cor- 
rect insofar  as  it  goes,  as  we  show  infra.  Its  conclusion  "that  for 
the  same  reasons"  the  use  of  the  broker  is  immaterial  finds  no  sup- 
port in  these  cases  and  is  indeed  a  non  seqttitur.  Its  sole  other 
authority  for  disregarding  one  of  the  controlling  facts  of  this  case 
the  use  of  the  broker,  is  that  taxpayers  ''unwittingly"  admitted  the 
correctness  of  this  proposition  by  agreement  that  Artcraft  used  a 
broker  when  it  built  houses  for  sale  and  nevertheless  reported  the 
income  as  ordinary  income.  This  astonishing  conclusion  is  based 
on  a  fundamental  misconception,  since  the  first  requirement  of  Sec- 
tion 117(j),  i.e.,  that  property  subject  to  depreciation  be  used  in 
the  trade  or  business  of  a  taxpayer,  was  not  and  could  not  have  been 
satisfied  by  Artcraft,  the  business  of  which  was  to  build  houses 
for  sale,  and  therefore  the  manner  of  the  sale,  whether  by  broker 
or  otherwise,  had  no  relevance. 


I 
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Obviously  not  sure  of  this  position,  the  Tax  Court  then 
broadly  implies  without  quite  stating  that  perhaps  Boland 
was  not  an  independent  broker,  giving  as  a  reason  that 
he  didn't  receive  [R.  86]  "the  regularly  established  com- 
mission of  five  per  cent  on  sales."  But  the  test  of 
whether  he  is  an  independent  broker  is  not  the  rate  of 
his  commission  but^"^  (27  Am.  Jur.  485): 

''It  has  been  held  that  the  test  of  what  constitutes 
independent  service  lies  in  the  control  exercised,  the 
decisive  question  being  as  to  who  has  the  right  to 
direct  what  shall  be  done,  and  when  and  how  it  shall 
be  done.  It  has  also  been  held  that  commonly  recog- 
nized tests  of  the  independent  contractor  relationship, 
although  not  necessarily  concurrent  or  each  in  it- 
self controlling,  are  the  existence  of  a  contract  for 
the  performance  by  a  person  of  a  certain  piece  or 
kind  of  work  at  a  fixed  price,  the  independent  nature 
of  his  business  or  his  distinct  calling,  his  employment 
of  assistants  with  the  right  to  supervise  their  activi- 
ties, his  obligation  to  furnish  necessary  tools,  sup- 
pHes,  and  materials,  his  right  to  control  the  progress 
of  the  work  except  as  to  final  results,  the  time  for 
which  the  workman  is  employed,  the  method  of  pay- 
ment, whether  by  time  or  by  job,  and  whether  the 
work  is  part  of  the  regular  business  of  the  employer." 

As  already  indicated,  all  of  these  tests  have  been  met 
here.  [State.,  pars.  28,  29.]  (1)  Boland  had  complete 
independence  in  selling;  (2)  there  was  a  contract  calling 
for  payment  of  $500  a  house;  (3)  it  was  a  contract  for 


^^Indeed,  there  was  direct  testimony  from  Boland  tlial  although  5 
per  cent  was  traditional,  brokers  were  free  to  agree  on  any  other 
amount  and  that  it  was  only  in  the  absence  of  an  agreement  that 
the  Real  Estate  Board  supported  the  broker  on  a  5  per  cent  figure. 
[R.  379.] 
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a  specific  job;   (4)   the  business  of  a  real  estate  broker 
is    a    well    recognized,    distinct    occupation;    (5)    Boland 
employed   a    secretary    and   two    salesmen    and    had    sole 
authority  to  supervise  them;  (6)  Boland  paid  all  expenses^! 
except  that  he  was  furnished  an  office  and  telephone  not, 
otherwise  available. 

It  is  equally  clear  on  the  record  that  taxpayers  hac 
nothing  material  to  do  with  the  sales  that  could  be  fairly  I 
interpreted  as  placing  them  in  the  business  of  selling  to 
their  customers.  The  testimony  of  Murphy,  Pool,  Boland| 
and  Mrs.  Woodruff  is  that  taxpayers  were  practically  never' 
present  when  the  sales  occurred,  that  they  were  often  out 
of  town,  that  Pool  did  not  even  talk  to  Boland  about  the 
sales,  and  that  while  Murphy  on  several  occasions  gave_ 
some  advice,  it  was  not  followed.    [R.  384.] 

Nor  is  the  Tax  Court's  apparent  conclusion  [R.  86-87] 
bolstered  by  the  factors  which  it  points  to,  namely,  as 
already  discussed,  that  Boland  received  $500  per  house 
rather  than  5  per  cent,  that  he  used  Artcraft's  office  and 
telephone,  that  he  occasionally  received  help  from  Art- 
craft's  bookkeeper,  Mrs.  Woodruff,^^  and  that  Murphy 
"personally  took  over  and  worked  at"  the  financing  of  the 
100  duplexes.  The  explanation  in  the  record  as  to  the  of- 
fice and  telephone  was  simply  that  there  was  no  office 
other  than  Artcraft's  near  the  duplexes,  so  it  was  neces- 
sary that  Boland  use  it,  and  he  in  a  sense  paid  rent  for  it 
by   accepting   a    smaller    commission    than   he    had    first 


28The  record  is  clear  that  Mrs.  Woodruff  took  her  orders  fromi 
Boland;  that  he  had  his  own  full-time  secretary,  and  on  the  sale  of] 
the  100  duplexes  two  salesmen  in  addition,  and  that  Mrs.  Woodruff  | 
assisted  him  only  "sometimes"  and  ''to  some  extent."  [R.  384,. 
385,  392,  398.] 
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asked."^  As  for  the  telephone,  Boland  was  in  the  position 
that  thousands  were  at  the  end  of  the  war,  none  was 
available.  He  testified  that  he  tried  to  get  one  but 
couldn't.  [R.  393.]  Moreover,  the  Tax  Court  is  less  than 
accurate  when  it  states  that  Murphy  worked  the  financing 
out,  since  Mrs.  Woodruff  and  Boland's  testimony  was 
that  Boland  and  Murphy  did  it  together.^^  In  any  event,  a 
few  days  spent  in  securing  the  financing  of  only  part  of 
the  duplexes  by  one  of  the  taxpayers  hardly  puts  the  four 
of  them  into  the  real  estate  business. 

The  emphasis  on  these  things  by  the  Tax  Court  in  light 
of  the  tremendous  time  and  countless  decisions  that  had  to 
be  made  by  Boland,  suggests  that  it  is  straining  at  gnats 
to  reach  its  conclusion.  And  when  it  says,  as  it  did  [R. 
87],  "All  the  facts  considered,  it  would  be  difficult  to 
imagine  a  selling  operation  or  business  which  was  more 
actively  conducted  and  carried  on  than  the  one  here." 
we  can  perhaps  agree,  but  the  question  which  we  ask  and 
the  Tax  Court  should  have,  is  ''Whose  business  was  it — 
taxpayers'  or  Boland's?"  The  answer  must  inevitably 
be  the  latter's,  and  the  conclusion  directed  by  this  is  that 
it  would  be  difficult  to  imagine  taxpayers  disposing  of 
170  duplexes  with  any  less  activity  on  their  part. 

Finally,  in  support  of  the  proposition  that  reliance  on 
an  independent  contractor  is  an  important  factor  when 
used  to  liquidate  investment  property,  to  establish  that 
taxpayers  are  not  holding  for  sale  to  their  customers  in 
the  ordinary  course  of  their  business,  we  note  that  a  duly 
authorized  representative  of  the  Commissioner  has  within 
the  last  year  in  open  court  conceded  in  a  case  where  a 


2»R.  380;  198-199. 
30R.  388,  389-390;  483. 
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broker  was  not  used,  ''Had  taxpayer  employed  a  firm 
of  brokers  to  sell  the  properties  for  it  the  sales  then 
would  not  be  in  the  ordinary  course  of  taxpayer's  busi- 
ness." (Curtis  Company  v.  Commissioner,  supra  (p. 
169).)  And  the  Court  of  Appeals  for  the  Third  Circuit 
indicated  its  agreement  with  that  concession  with  the  cita- 
tion of  Dillon  V.  Commissioner,  supra,  and  Smith  v.  Dunn, 
supra,  which,  we  have  already  emphasized,  so  hold.^^ 

C.     The  consistent  conclusion  of  the  courts  then  is,  as 
to  the  significance  of  the  words  ''ordinary"  and  "custom- 


( 


^^Government  counsel  at  the  trial  of  this  case  was  well  aware  of 
the  vital  importance  of  the  use  of  an  independent  broker  and  through 
strenuous  cross-examination  of  Mr.  Murphy  tried  to  eHcit  an  ad- 
mission that  taxpayers  had  paid  Boland  $85,000  for  selling  these 
properties  which  involved  very  little  work,  solely  because  they  had 
been  advised  that  it  would  improve  their  chances  of  getting  capital 
gain.  In  response  to  one  such  question  [R.  284],  Murphy  testified 
that  they  employed  Boland  because  ''We  weren't  in  the  real  estate 
business  and  we  didn't  want  to  be  bothered  with  them.  There  was 
a  lot  of  effort  required.  In  order  to  make  a  sale,  you  have  to  first 
show  the  property.  Then  you  would  have  to  sell  it  to  the  people. 
Then  you  would  have  to  arrange  the  financing.  Then  you  would 
have  to  open  an  escrow.  Then  you  would  have  to  check  their  credit. 
I  don't  know  what  else  is  required,  but  I  know  that  much  is  re- 
quired and  we  didn't  do  any  of  that."  In  response  to  the  question 
that  wasn't  it  rather  peculiar  for  them  to  pay  Boland  $85,000  for 
doing  this  work  when  Pool  and  Murphy  were  not  themselves  busy 
with  other  work.  Murphy  replied,  "It  doesn't  to  me.  That  was  the 
contract  I  made  and  I  usually  live  up  to  my  contracts.  I  did  not 
intend  to  pay  Boland,  and  I  don't  think  Mr.  Pool  did,  $85,000  for 
selling  those  buildings  and  then  turn  around  and  do  the  work  for 
him." 

Finally,  government  counsel  expressly  disclosed  the  purpose  of 
his  line  of  cross-examination  [R.  286]  by  the  question,  'Tsn't  it 
true,  Mr.  Murphy,  in  making  the  decision  on  whether  or  not  you 
would  sell  the  70  and  the  1(X)  duplexes,  you  were  advised  taxwise 
that  it  would  be  better  to  have  someone  else  sell  them  rather  than 
you?     A.     That  is  absolutely  not  true,  positively,  no." 

We  have  the  spectacle  of  the  Commissioner  here  charging  that 
taxpayers  employed  a  broker  in  order  to  avoid  taxes,  the  Tax  Court 
concluding  that  a  broker  is  irrelevant,  and  the  representatives  of  the 
Commissioner  in  open  court  in  another  case  admitting  that  this  is 
a  controlling  factor. 
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ers"  in  Section  117(j),  that  the  amount  of  property  being 
sold  in  itself  is  immaterial,  and  whether  taxpayers  or  an 
independent  contractor  sells,  is  highly  material. 

This  conclusion  is  clearly  confirmed  by  its  legislative 
history.  Section  117(j)  was  added  to  the  1939  Code  by 
Section  101  of  the  Revenue  Act  of  1942.  Its  purpose  is 
fully  documented  by  this  court  in  its  Rollingwood  opinion, 
discussed  supra.  But  the  trade  or  business  limitation  in 
Section  117(j)  itself  derives  from  one  of  the  exclusions 
of  the  definition  of  capital  asset  in  Section  117(a)(1)(A). 
Prior  to  the  Revenue  Act  of  1934  the  words  "customer" 
and  ''ordinary"  were  not  in  the  statute.  The  Committee 
Reports  relating  to  the  1934  Act  disclose  that  these  words 
were  added  for  the  express  purpose  of  narrowing  the 
limitation  on  the  definition  of  capital  assets.  The  reason 
for  this  was  that  the  1934  Act  became  law  during  the  de- 
pression and  Congress  was  interested  in  broadening  the 
definition  of  capital  gain  in  order  to  broaden  the  definition 
of  capital  loss,  which  would  by  the  same  token  reduce  the 
number  of  ordinary  losses,  of  which  here  had  been  so 
many  at  the  time  the  1934  Act  was  being  considered. 
Specifically,  the  Committee  Reports  disclose  that  the  amend- 
ments were  to  make  it  impossible  to  contend  that  a  stock 
speculator,  trading  on  his  own  account,  was  not  subject 
to  the  provisions  of  Section  117(a) — i.e.,  his  sales  were 
intended  to  result  in  capital  losses  (not  the  more  useful 
ordinary  losses)  and  therefore  as  a  corollary  his  gains 
were  to  be  capital  gain.  (H.  Rep.  No.  1385,  73rd  Cong., 
2d  Sess.,  p.  22,  1939-1,  Part  II,  Cum.  Bull.  pp.  627,  632.) 
By  the  insertion  of  the  words  ''customers"  and  "ordinary" 
in  the  statute  it  was  intended  that  even  although  assets 
were  held  primarily  for  sale,  they  were  not  to  be  denied 
capital  asset  status  (or  achieve  ordinary  loss  status)  if 
their  intended  sale  was  not  to  be  in  the  ordinary  course 
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of  taxpayer's  business.  (O.  L.  Burnett  v.  Commissioner, 
40  B,  T.  A.  605,  607,  609,  aff'd  on  this  point,  118  F. 
2d  659  (C.  A.  5th);  Fuld  v.  Commissioner,  139  F.  2d 
465  (C.  A.  2d);  Thompson  Co.  v.  Commissioner,  43 
B.  T.  A.  726;  see  also  H elver ing  v.  Hammel,  311  U.  S. 
504-512,  85  L.  Ed.  303;  Shaw,  ^When  Does  a  Seller  of. 
Real  Estate  Become  a  Dealer,"  1950  U.  S.  C.  Tax  In- 
stitute, 325-327.)  The  word  ''ordinary"  has  the  connota- 
tion of  normal  usage  or  custom.  {Deputy  v.  DuPont,. 
308  U.  S.  488-489,  84  L.  Ed.  416.) 

The  reason  that  the  addition  of  the  words  "customers 
and  "ordinary"  to  Section  117(a)(1)(A)  accompHshedi 
its  purpose  of  extending  the  definition  of  capital  loss  (and 
consequently  of  capital  gain)  to  stock  speculators,  trad- 
ing on  their  own  account,  is  not,  of  course,  that  they  do 
not  hold  securities  primarily  for  sale  because  by  defini- 
tion they  do.  Rather,  the  addition  of  these  words  accom 
plished  this  result  because  they  do  not  sell  to  their  cus 
tomers  in  the  "ordinary"  course  of  their  business.  On 
the  contrary,  they  sell  through  independent  stock  brokers 
who  sell  in  turn  to  their  customers  in  the  ordinary  course 
of  their  hiisiness.  (O.  L.  Burnett  v.  Commissioner,  supra; 
Van  Suetendael  v.  Commissioner,  decided  September  25, 
1944^  P_H  Memo  Op.  par.  44,301,  aff'd  152  F.  2d  654 
(C.  A.  2d);  see  also  Clark,  "Distinguishing  Between 
Dealer  and  Investor  Sales  by  the  Same  Taxpayer,"  8  N.  Y. 
U.  Institute  on  Federal  Taxation,  855,  857,  fn.  7.) 

D.  We  do  not  wish  to  be  understood  that  the  fact  that 
there  is  an  original  investment  purpose,  or  at  least  a  pur- 
pose other  than  to  sell  for  the  purpose  of  making  a  profit, 
is  always  controlling.  Neither  is  the  use  of  a  broker  to 
dispose  of  investment  property  always  controlling.  But 
the  Tax  Court's  error  was  in  its  failure  to  analyze  the 
situation  to  which  the  particular  tests  have  relevance.       i 
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This  court  and  other  Courts  of  Appeals  have  repeatedly 
held  that  the  mere  fact  that  an  investment  is  being  liqui- 
dated is  not  sufficient  to  bring  Section  117(j)   into  play. 
(EJirman  v.  Commissioner,  120  F.  2d  607  (C.  A.  9th) 
Commissioner  v.   Boeing,    106  F.   2d  305    (C.  A.   9th) 
Richards  v.   Commissioner^  81   F.  2d  369   (C.  A.  9th) 
Mauldin  v.  Commissioner,  195  F.  2d  714  (C.  A.  10th) 
Palos   Verdes   Corp.   v.    United   States,   201    F.   2d   258 
(C.  A.  9th) ;  Snell  v.  Commissioner,  97  F.  2d  891  (C.  A. 
5th) ;    Oliver  v.   Commissioner,    138   F.   2d  910    (C.   A. 
4th) ;  Brown  v.   Commissioner,   143   F.   2d  468    (C.   A. 
5th).) 

But  those  cases  are  distinguishable  from  this  case  be- 
cause the  taxpayers  there  did  not  merely  liquidate  what 
had  been  investment  property.  They  took  the  invest- 
ment property  and  actively  turned  it  into  something  else. 
A  typical  case  is  one  in  which  land  used  for  farming,  or 
inherited  land,  which  is  improved  by  being  subdivided, 
roads  put  in,  and  the  like,  and  then  sold  directly  by  the 
taxpayers  or  through  agents.  Those  cases  present  an 
entirely  different  problem  because  the  property  that  the 
taxpayers  held  for  investment  was  not  the  property  that 
was  ultimately  sold,  and  Section  117(j)  is  inapplicable 
by  its  terms  because  the  property  ultimately  sold,  al- 
though derived  from  the  investment  property,  was  in  fact 
never  used  in  the  trade  or  business. 

E.  The  Tax  Court  concluded  its  opinion  by  stating 
that  in  Galena  Oaks  Corporation  v.  Scofield,  218  F.  2d 
217  (C.  A.  5th),  aff'd  116  Fed.  Supp.  333  (D.  C.  S.  D. 
Tex.),  "The  facts  appear  to  us  to  be  in  all  essential  re- 
spects comparable  to  the  facts  in  the  instant  case.  *  *  * 
In  our  view  the  decisions  of  the  courts  therein  and  the 
reasons  expressed  therefor  offer  the  strongest  support 
for  our  conclusion  here." 


—56— 

The  case  is  distinguishable  from  this  one  on  all  of 
the  principles  which  we  have  urged  throughout  this  brief, 
The  first  is  the  importance  of  an  investment  purpose  prior 
to  a  final  decision  to  sell,  and  the  second  is  that  the  Hqui 
dation  of  that  investment  in  itself  must  not  constitute  the 
carrying  on  of  a  trade  or  business.  Galena  Oaks  was 
decided  for  the  government  because  the  facts  on  both  of 
these  controlling  points  were  clearly  adverse  to  the  tax- 
payer. Thus,  as  the  District  Court  stated  (p.  334),  ''The 
Government  *  *  *  contends  that  the  taxpayer  was 
in  the  business  of  constructing  houses  for  sale;  that  this 
program  was  interrupted  as  to  the  102  houses,  only  by 
reason  of  FHA  regulations,  by  reason  of  which  it  was 
obliged  to  rent  for  a  matter  of  three  to  four  years;  and 
that  shortly  after  such  restrictions  were  removed,  the 
taxpayer  continued  in  its  normal  business  of  selling  *  *  * 
I  find  that  the  Government  is  right  *  *  *"  (Pp.  334- 
335.) 

In  contrast  we  have  established  here,  that  taxpayers 
were  never  in  the  business  of  constructing  houses  for 
sale,  that  government  regulations  did  not  require  them  to 
rent,  and  that  after  the  disposition  of  the  duplexes  in 
question  taxpayers  continued  in  the  rental  business  and 
never  went  into  the  business  of  selling. 

As  for  the  manner  in  which  the  houses  were  sold,  there, 
unlike  here,  the  taxpayer  itself  carried  on  every  activity 
normally  associated  with  the  business  of  selling  real  es- 
tate, using  its  own  employees  and  not  the  services  of  an 
independent  broker.  Thus,  it  was  found  by  the  District 
Court  (p.  334)  that  one  of  taxpayer's  principal  em- 
ployees was  placed  in  charge  of  sales;  extensive  advertis- 
ing taken  in  local  papers;  for  sale  signs  placed  at  stra- 
tegic   locations;    and    prospective    purchasers    contacted 
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through  taxpayer's  Houston  office.  In  short,  on  the  basis 
of  both  of  the  points  that  control  in  the  decision  of  this 
case,  the  facts  in  Galena  Oaks  were  almost  the  opposite 
of  those  here.  Accordingly,  when  the  Tax  Court  states, 
as  it  did,  that  the  case  offers  the  ''strongest  support  for 
our  conclusion  here"  it  has  shown  both  the  enormity  of 
its  misconception  of  the  law  applicable  to  this  case,  and 
the  utter  dearth  of  authority  for  its  position. 

F.  There  remains  to  consider  as  a  group  the  cases 
decided  by  this  court  on  the  applicability  of  Section  117(j) 
to  the  sale  of  real  estate.  An  analysis  of  those  cases  hold- 
ing Section  117(j)  inapplicable  establishes  not  only  that 
they  are  clearly  distinguishable  from  the  facts  of  this 
case,  but,  in  addition,  the  court's  analysis  of  the  problem 
lends  additional  support  for  the  reversal  of  the  Tax  Court 
here. 

McGah  V.  Commissioner,  supra,  was  a  reversal  of  the 
Tax  Court  and  held  Section  117(j)  applicable  to  the  sale 
of  war  housing.  Although  we  think  the  decision  of  this 
court  was  fully  justified  on  the  facts,  we  submit  that  the 
investment  purpose  shown  in  this  case,  and  the  complete 
passivity  of  the  taxpayers,  make  this  case  an  a  fortiori 
one  for  reaching  the  result  that  the  court  reached  in 
McGah. 

Rollingwood  v.  Commissioner,  supra,  has  already  been 
discussed.  That  case  correctly  analyzed  the  purpose  of 
Section  117(j)  and  properly  denied  its  application  because 
it  was  clear  that  taxpayers  had  always  intended  to  sell. 
Cohn  V.  Commissioner,  supra,  likewise  was  a  case  where 
the  purpose  of  acquisition  was  sale. 

In  Homann  v.  Commissioner,  230  F.  2d  671,  the  tax- 
payer had  no  investment  purpose  whatever  once  the  houses 
were  built.     They  were  rented  on  a  month-to-month  basis 
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under  an  agreement  whereby  rentals  could  be  applied  to 
purchase  prices  and  taxpayer's  agent  always  had  authority 
to  sell.  To  the  same  effect  was  Rubino  v.  Commissioner, 
186  F.  2d  304,  affirming  per  curiam  Rubino  v,  Commis-^ 
sioner,  1949  P-H  Memo  T.  C.  48,288. 

In  Shearer  v.  Smyth,  221   F.  2d  478  (affirming,  per- 
curiam,  the  District  Court's  decision  in  116  Fed.  Supp.l 
230) ;  Palos  Verdes  Corp.  v.  United  States,  supra;  RhrA 
man  v.   Commissioner,  supra;   Commissioner  v.   Boeing\ 
supra,   and   Richards  v.    Commissioner,   supra,   although 
the  property  was  not  (or  may  not  have  been)  originally' 
held  for  sale,  the  liquidation  of  the  property  itself  con- 
stituted a  trade  or  business,   for  the  reasons  that:    (1) 
substantial  activity  or  investment  was  made  in  readying 
the  property  for  sale   (such  as  subdividing  and  improv- 
ing), or  (2)  the  sales  were  made  by  taxpayer  or  his  em- 
ployees,  not  an  independent  contractor,   and  were  made' 
over  a  period  of  years. 

The  presence  of  either  of  these  circumstances  as  we 
have  emphasized  has  often  been  treated  as  indicative  of 
a  new  business  carried  on  by  a  taxpayer,  despite  the  fact 
that  an  investment  is  being  liquidated.  Conversely,  where 
as  here  taxpayers  did  not  change  the  form  of  their  invest- 
ment property  in  order  to  sell,^^  and  the  sale  activities  were 
carried  on  by  others,  we  have  a  clear  case  for  the  appli-l 
cation  of  Section  117(j). 

The  fact  then  that  a  number  of  cases  have  been  decided 
by  this  Circuit  against  the  application  of  Section  117(j) 
is,  we  submit,  not  indicative  of  a  disagreement  with  suchi 
circuits  as  the  Third,  Fourth,  Fifth,  Seventh,  Eighth  and 


^^All  of  the  property  was  sold  strictly  as  it  was  when  rented.    The 
duplexes  were  not  even  repainted.     [R.  379.] 
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Tenth,  which  have  decided  cases  which  require  the  re- 
versal of  the  Tax  Court  here.  It  is  indicative  only  of 
the  fact  that  with  the  exception  of  McGah  this  is  the 
first  case  to  come  before  this  court  which  requires  the 
application  of  Section  117(j)  on  the  basis  of  standards 
heretofore  so  well  expressed  by  this  court  in  such  cases 
as  Rollingwood  and  McGah,  and  the  Third,  Fourth,  Fifth, 
Seventh,  Eighth  and  Tenth  Circuits  in  the  cases  cited 
supra. 

Conclusion. 

The  decision  of  the  Tax  Court  is  erroneous  and  should 
be  reversed. 

Respectfully  submitted, 

Irving  I.  Axelrad, 

Attorney  for  Petitioners, 

April,  1957. 

Of  Counsel: 

Mitchell,  Silberberg  &  Knupp. 
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OPINION  BELOW 

The  findings  of  fact  and  opinion  of  the  Tax  Court 
(R.  29-88)  are  not  ofRcially  reported. 

JURISDICTION 

This  appeal  covers  six  cases  which  were  consoli- 
dated by  order  of  the  Court  (R.  533-535)  and  orig- 
inated with  the  Commissioner's  action  in  determining 
income  tax  deficiencies  against  taxpayers  for  1946, 
1947  and  1948  (R.  8-12).     Taxpayers  filed  petitions 

(1) 


for  review  of  the  deficiencies  (see  R.  3,  5-8)^  under 
the  provisions  of  Section  272  of  the  Internal  Revenue 
Code  of  1939.  The  decisions  of  the  Tax  Court  were 
entered  on  August  20,  1956.  (R.  89-94.)  Petitions 
for  review  by  this  Court  were  filed  on  November  5, 
1956.  (R.  95-97.)  This  Court  accordingly  has  juris- 
diction of  the  cases  under  Section  7482  of  the  Inter- 
nal Revenue  Code  of  1954. 

QUESTION  PRESENTED 

Whether  the  Tax  Court  erred  in  concluding  that 
the  70  duplexes  on  Tract  11451  sold  in  1946  and  the 
99  duplexes  on  Tract  13163  sold  in  1946  and  1947 
were  held  by  taxpayers  primarily  for  sale  to  cus- 
tomers in  the  ordinary  course  of  their  business  and 
that,  accordingly,  the  profits  realized  from  the  sale 
thereof  constituted  ordinary  income,  rather  than 
capital  gain  under  1939  Code  Section  117.^ 

STATUTE    AND   REGULATIONS    INVOLVED 

Internal  Revenue  Code  of  1939: 
Sec.  22.    Gross  Income. 


^  The  record  references  to  the  petitions  for  review  by  the 
Tax  Court  and  by  this  Court  are  to  the  documents  filed  in 
but  one  of  the  six  cases,  since,  pursuant  to  the  Court's 
order  (R.  533-535),  the  documents  in  the  other  cases  have 
not  been  printed. 

^  The  sales,  although  made  in  1946  and  1947,  were  made 
in  the  fiscal  years  ended  January  31,  1947,  and  January  3lJ) 
1948,  of  Edward  Pool  and  Associates,  a  joint  venture   (or  ' 
partnership)    of    the    four    individual    taxpayers,    and    the 
profits  therefrom  were  therefore  earned  by  and  includible  in 
the  1947  and  1948  incomes  of  the  four  individual  taxpayers 
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(a)  General  Definition, — ''Gross  income''  in- 
cludes gains,  profits,  and  income  derived  from 
salaries,  wages,  or  compensation  for  personal 
service,  of  whatever  kind  and  in  whatever  form 
paid,  or  from  professions,  vocations,  trades, 
businesses,  commerce,  or  sales,  or  dealings  in 
property,  whether  real  or  personal,  growing  out 
of  the  ownership  or  use  of  or  interest  in  such 
property;  also  from  interest,  rent,  dividends, 
securities,  or  the  transaction  of  any  business 
carried  on  for  gain  or  profit,  or  gains  or  profits 

and  income  derived  from  any  source  whatever. 

*    *    * 

*         *         *         * 

(26U.S.C.  1952  ed.,  Sec.  22.) 

Sec.  117.    Capital  Gains  and  Losses. 

(a)   Definitions, — As  used  in  this  chapter — 

(1)  [as  amended  by  Sec.  115(b)  of  the 
Revenue  Act  of  1941,  c.  412,  55  Stat.  687, 
and  Sec.  151  (a)  of  the  Revenue  Act  of 
1942,  c.  619,  56  Stat.  798]  Cavital  assets,— 
The  term  ''capital  assets''  means  property 
held  by  the  taxpayer  (whether  or  not  con- 
nected with  his  trade  or  business),  but  does 
not  include  stock  in  trade  of  the  taxpayer 
or  other  property  of  a  kind  which  would 
properly  be  included  in  the  inventory  of  the 
taxpayer  if  on  hand  at  the  close  of  the  tax- 
able year,  or  property  held  by  the  taxpayer 
primarily  for  sale  to  customers  in  the  ordi- 
nary course  of  his  trade  or  business,  or 
property,  used  in  the  trade  or  business,  of 
a  character  which  is  subject  to  the  allow- 
ance  for   depreciation   provided   in   section 


23(1)    *   *   *  or  real  property  used  in  the 
trade  or  business  of  the  taxpayer. 


(j)  [as  added  by  Sec.  151  (b)  of  the  Revenue 
Act  of  1942,  supra]  Gains  and  Losses  From  In- 
voluntary Conversion  and  From  the  Sale  or  Ex- 
change of  Certain  Property  Used  in  the  Trade 
or  Business, — 

(1)  Definition  of  property  used  in  the 
trade  or  business, — For  the  purposes  of  this 
subsection,  the  term  ^'property  used  in  the 
trade  or  business''  means  property  used  in 
the  trade  or  business,  of  a  character  which 
is  subject  to  the  allowance  for  depreciation 
provided  in  section  23  (1),  held  for  more 
than  6  months,  and  real  property  used  in 
the  trade  or  business,  held  for  more  than  6 
months,  which  is  not  (A)  property  of  a 
kind  which  would  properly  be  includible  in 
the  inventory  of  the  taxpayer  if  on  hand  at 
the  close  of  the  taxable  year,  or  (B)  prop- 
erty held  by  the  taxpayer  primarily  for  sale 
to  customers  in  the  ordinary  course  of  his 
trade  or  business. 

(2)  General  rule. — If,  during  the  taxable 
year,  the  recognized  gains  upon  sales  or  ex- 
changes of  property  used  in  the  trade  or 
business,  plus  the  recognized  gains  from  the 
compulsory  or  involuntary  conversion  *  *  * 
of  property  used  in  the  trade  or  business  and 
capital  assets  held  for  more  than  6  months 
into  other  property  or  money,  exceed  the  rec- 
ognized losses  from  such  sales,  exchanges, 
and  conversions,  such  gains  and  losses  shall 
be  considered  as  gains  and  losses  from  sales 


es  )<■ 
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or  exchanges  of  capital  assets  held  for  more 
than  6  months.  If  such  gains  do  not  exceed 
such  losses,  such  gains  and  losses  shall  not 
be  considered  as  gains  and  losses  from  sales 
or  exchanges  of  capital  assets.    *  *  * 

*  *         *         * 

(26U.S.C.  1952  ed.,  Sec.  117.) 

Treasury   Regulations   111,   promulgated   under  the 
Internal  Revenue  Code  of  1939: 

Sec.  29.117-1.     Meaning  of  Terms.—  *   *  * 

The  exclusion  from  the  term  ''capital  assets" 
of  *  *  *  real  property  used  in  the  trade  or 
business  of  a  taxpayer  is  limited  to  such  prop- 
erty used  by  the  taxpayer  in  the  trade  or  busi- 
ness at  the  time  of  the  sale,  exchange,  or  invol- 
untary conversion.  *  *  * 

*  *         *         * 

STATEMENT 

The  Tax  Court's  findings  of  fact  (R.  33-70)  include 
stipulated  facts  (R.  33)  and  cover  two  issues.  The 
findings  bearing  on  the  one  issue  which  has  been  ap- 
pealed may  be  restated  as  follows  : 

The  taxpayers  Edward  Pool  and  Lottie  Pool  are 
husband  and  wife,  as  are  the  taxpayers  William  K. 
Murphy  and  Edna  Murphy.  Each  couple  filed  their 
income  tax  returns  on  a  cash  basis  and  by  calendar 
years.  For  the  year  1948  each  couple  filed  a  joint 
return.     (R.  33.) 

Upon  the  organization  in  1941  of  Artcraft  Builders, 
Inc.  (hereinafter  called  Artcraft),  for  the  purpose  of 
engaging   in   residential   building  construction,   tax- 


payers  Edward  Pool  and  William  K.  Murphy  each 
acquired  shares  of  the  Class  B  common  stock  of  the 
corporation.  The  remaining  shares  of  stock  were 
owned  by  R.  T.  and  Mary  Cooke  and  J.  S.  A.  and 
Gertrude  C.  Smith.  Taxpayer  Edward  Pool  had  been 
a  builder  during  all  of  his  business  life  and  was 
named  president  of  Artcraft.  Throughout  his  opera- 
tions he  had  sold  all  of  his  houses  through  brokers, 
never  having  had  a  real  estate  broker's  license  or 
having  sold  any  houses  personally.  Taxpayer  William 
K.  Murphy's  employment  with  Artcraft  was  that  of 
sales  manager.     (R.  34-35.) 

During  1942  the  major  portion  of  Artcraft's  in- 
come was  derived  from  building  houses  for  sale  for 
its  own  account,  although  it  did  have  some  income 
from  building  contracts.  In  1942  it  built  for  sale 
on  its  own  account  and  sold  142  houses  in  Los  Angeles  ■ 
County.  In  1943  it  built  for  sale  on  its  own  account 
and  sold  188  houses,  all  of  which  were  likewise  lo- 
cated in  Los  Angeles  County.  It  derived  no  income 
in  1943  from  building  under  contract  for  others. 
(R.  34-35.) 

After  the  subject  of  building  residential  income 
units  had  been  brought  up  and  at  first  turned  down 
and  then  held  open  for  future  consideration,  Artcraft 
on  February  24,  1943,  made  application  to  the  Fed- 
eral Housing  Administration  of  the  War  Production 
Board  to  build  for  war  housing  22  multiple  dwelling 
structures,  containing  68  family  units,  in  Tract  No. 
11674  and  on  May  26,  1943,  made  application  to 
build  70  duplexes,  containing  140  units,  in  Tract 
11451,  both  tracts  being  located  near  Long  Beach  and 
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the  Douglas  Aircraft  plant.  These  projects  were  to 
be  and  were  financed  through  F.H.A.  Title  VI  loans 
with  Western  Federal  Savings  and  Loan  Association 
of  California.  As  a  part  of  its  application  in  each 
instance,  Artcraft  agreed  that  it  would  hold  for  rent 
the  accommodations  contemplated  at  rentals  per  unit 
not  in  excess  of  monthly  charges  designated  in  the 
application,  except  as  otherwise  authorized  by  Gen- 
eral Orders  60-2  and  60-3  of  the  National  Housing 
Agency,  and  that  it  would  not  include  in  the  lease 
of  the  accommodations  any  option  to  purchase  except 
in  accordance  with  the  general  orders;  and,  further, 
that,  except  as  authorized  by  the  general  orders,  it 
would  not  otherwise  dispose  of  or  enter  into  any 
agreement  or  contract  for  the  disposal  of  any  of  the 
accommodations,  or  any  title  interest,  and  that  it 
would  notify  any  transferee  of  the  accommodations 
that  he  must  comply  with  the  provision  of  the  general 
order  relative  to  occupancy.     (R.  35-37.) 

Artcraft's  application,  filed  on  February  23,  1943, 
for  approval  of  the  proposed  construction  of  22  mul- 
tiple dwelling  units  on  Tract  11674,  was  approved  by 
the  Federal  Housing  Administration  on  June  1,  1943, 
and  by  the  War  Production  Board  on  June  7,  1943. 
The  application,  filed  on  May  26,  1943,  for  approval 
of  the  proposed  construction  of  70  duplexes  on  Tract 
No.  11451,  was  approved  by  the  Federal  Housing 
Administration  on  June  7,  1943,  and  by  the  War 
Production  Board  on  June  16,   1943.      (R.  38.) 

General  Orders  60-2  and  60-3  were  part  of  the 
Operating  Manual,  National  Housing  Agency,  Gen- 
eral Order  No.  60-2  being  designated  'Tublic  Regu- 
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lations — Occupancy  and  Disposition  of  Private  War 
Housing'',  and  General  Order  No.  60-3,  as  ^Tublic 
Regulations — Methods  of  Disposition  of  Private  War 
Housing  Including  Rent  Levels,  Sales  Prices,  and 
Petitions  to  the  National  Housing  Agency".  (R.  38.) 
General  Order  60-2  recited  that  the  National  Hous- 
ing Agency  was  responsible  for  the  proper  occupancy 
of  housing  programmed  for  war  workers  and  for  the 
adoption  of  regulations  assuring  that  war  housing 
would  be  held  available  for  eligible  war  workers  for 
the  duration  of  the  national  emergency  declared  by 
the  President  on  September  8,  1939.  Under  the 
order,  private  war  housing  was  to  be  regarded  as 
^'begun"  on  the  date  of  submitting  to  the  Federal 
Housing  Administration  a  properly  executed  appli- 
cation for  priority  assistance  or  authority  to  begin 
construction  in  connection  with  such  housing,  and 
the  date  of  ^'completion"  was  to  be  the  date  upon 
which  such  housing  was  offered  for  initial  rental  or 
sale,  or  the  date  upon  which  it  was  first  ready  for 
immediate  occupancy,  whichever  was  later.  The 
phrase  ''held  for  rental"  included  "only  an  ordinary 
landlord-tenant  relationship  or  such  a  tenancy 
coupled  with  an  option  to  purchase".  Under  the 
option,  the  tenant  was  not  to  be  obligated  to  purchase 
and  the  option  was  to  run  only  in  his  behalf.  The 
selling  price  was  to  "be  a  fair  market  price,  or 
$6,000",  whichever  was  lower.  The  option  to  pur- 
chase could  not  be  exercised  prior  to  the  expiration 
of  four  months'  occupancy,  and  was  to  continue  for 
at  least  30  months,  unless  sooner  exercised.  Private 
war  housing  begun  on  or  after  February  10,  1943, 
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was  to  be  made  available  for  initial  occupancy,  and 
for  reoccupancy,  only  by  eligible  war  workers.  It 
was  provided,  however,  that  at  any  time  subsequent 
to  60  days  after  completion  of  such  housing,  the 
owner  might  petition  the  National  Housing  Agency 
to  permit  initial  occupancy,  or  reoccupancy,  as  the 
case  might  be,  by  a  person  other  than  an  eligible 
war  worker.  Except  for  involuntary  transfers,  pri- 
vate war  housing  could  be  disposed  of  (a)  only  to 
an  occupant,  after  four  months'  occupancy;  (b)  to 
a  person  who  would  not  himself  occupy  the  housing, 
provided  the  occupancy  and  disposition  limitations 
applicable  prior  to  purchase  or  acquisition  should 
continue  to  be  applicable  after  such  purchase  or  ac- 
quisition; or  (c)  at  any  time  subsequent  to  60  days 
after  completion  of  any  such  housing,  the  owner 
might  petition  the  National  Housing  Agency  to  per- 
mit disposition  otherwise  than  as  indicated  in  (a) 
and  (b).     (R.  38-40.) 

General  Order  60-3  was  designed  to  implement  the 
occupancy  and  disposition  policies  of  the  National 
Housing  Agency  applicable  to  all  private  war  hous- 
ing as  stated  in  General  Order  No.  60-2.  It  also 
provided  that  for  the  duration  of  the  national  emer- 
gency declared  by  the  President  on  September  8, 
1939,  all  private  war  housing  begun  on  or  after 
February  10,  1943,  should  be  held  for  rental  to  eligible 
war  workers  as  provided  in  General  Order  No.  60-2, 
at  the  rentals  specified  in  the  application,  which 
rentals  should  in  no  event  exceed  $50  per  month 
shelter  rent  for  one  unfurnished  dwelling  unit,  plus 
a  reasonable  charge  for  tenant  services,  which  was 
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not  to  exceed  $3  per  month  per  room.  It  also  carried 
provision  that  '^a  dwelling  unit  *  *  *  may  be  pur 
chased  by  an  occupant  *  *  *  after  four  months  ofj 
continuous  occupancy'',  but  that  the  purchase  price 
might  not  exceed  the  fair  market  price,  or  $6,000, 
whichever  was  lower.  In  the  case  of  such  sale,  the 
seller  was  required  to  submit  an  agreement  on  the 
part  of  the  purchaser  that  such  purchaser  would  con- 
tinue to  occupy  the  dwelling  unit,  or  would  hold  the 
unit  subject  to  the  occupancy  and  disposition  pro- 
visions set  forth  in  General  Order  No.  60-2.  Subject 
to  the  same  restrictions  as  to  price,  such  houses  could 
also  be  transferred  to  a  person  who  would  not  become 
an  occupant  thereof,  but  only  if  an  agreement  was 
submitted  stating  that  the  housing  would  be  held 
subject  to  the  provisions  of  General  Order  No.  60-2. 
Further,  at  any  time  subsequent  to  60  days  after 
completion,  the  original  owner  or  a  subsequent  owner 
might  petition  the  National  Housing  Agency  to  per- 
mit disposition  otherwise  than  as  provided  above,  i 
(R.  40-41.)  I 

General  Order  No.  60-3  was  thereafter  superseded 
by  General  Orders  Nos.  60-3A,  60-3B,  which  became 
effective  August  25,  1943,  and  60-3C,  which  became 
effective  November  12,  1943.  So  far  as  appears,  the 
superseding  orders  were,  for  the  purposes  here,  sub- 
stantially the  same  as  General  Order  No.  60-3.  (R. 
41.) 

On  June  1,  1943,  after  additional  shares  of  Art- 
craft  Class  B  common  stock  had  been  authorized  and 
issued  to  taxpayers  Edward  Pool  and  William  K. 
Murphy  and  to  the  Smiths  and  Cookes,  taxpayers 
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purchased  all  of  the  stock  held  by  the  Smiths  and 
Cookes.  On  June  8,  1943,  Smith  and  Cooke  resigned 
as  officers  and  directors  of  the  corporation.  At  all 
times  thereafter,  taxpayers  (Edward  Pool  and  Wil- 
liam K.  Murphy  and  their  wives)  were  the  sole  stock- 
holders of  Artcraft.     (R.  37-38.) 

At  a  special  meeting  of  Artcraft's  board  of  direc- 
tors held  on  September  16,  1943,  the  corporation, 
pursuant  to  taxpayers'  desire,  agreed  to  turn  over 
to  the  four  taxpayers,  as  tenants  in  common,  the 
22  lots  in  Tract  11674  and  the  70  lots  in  Tract  11451, 
together  with  all  buildings  erected  thereon,  and  that 
money  obtained  from  loans  over  and  above  the  actual 
cost  of  the  buildings  should  also  be  transferred  to 
them  as  tenants  in  common,  in  consideration  for 
which  the  corporation  was  to  retain  all  rentals  and 
payments  received  upon  any  of  the  buildings  until 
the  time  the  property  was  transferred  to  taxpayers. 
Taxpayers  were  not  to  assume  any  personal  respon- 
sibility but  agreed  that,  so  long  as  rentals  or  sales 
of  the  properties  produced  sufficient  funds,  such  funds 
would  be  used  to  liquidate  encumbrances  upon  the 
properties.  The  actual  transfer  of  the  properties 
was  made  later,  pursuant  to  a  special  meeting  of 
Artcraft's  board  of  directors  held  on  March  31,  1944, 
the  date  on  which  all  of  the  buildings  on  Tracts 
11674  and  11451  were  completed.     (R.  41-43,  44-46.) 

Generally  speaking,  the  dwelling  units  on  Tracts 
11674  and  11451  were  rented  as  construction  was 
completed.  The  first  unit  to  be  rented  was  in  one 
of  the  22  apartment  buildings  on  Tract  11674.  It 
was  rented  on  the  day  before  Thanksgiving  in  1943. 
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The  terms  and  conditions  under  which  the  housing 
was  rented,  including  rental  rates,  were  in  keeping 
with  the  requirements  of  General  Orders  Nos.  60-2 
and  60-3.  The  initial  leases  were  for  a  period  of 
one  year.  A  few  of  the  apartments  may  thereafter 
have  been  leased  for  longer  periods.    (R.  44.) 

On  or  about  April  1,  1944,  taxpayers  ''formed  a 
joint  venture  (or  partnership)  known  as  Edward 
Pool  and  Associates''  (hereinafter  called  Associates), 
which  was  formed  for  the  purpose  of  holding  and 
dealing  with  the  properties  which  had  been  trans- 
ferred by  Artcraft  to  taxpayers.  Associates  kept  its 
books  under  an  accrual  method  of  accounting  and  on 
the  basis  of  a  fiscal  year  ending  January  31.  It  filed 
partnership  returns  of  income.  Form  1065,  for  the 
fiscal  years  ended  January  31,  1945,  through  Janu- 
ary 31,  1950,  inclusive.  It  maintained  no  office  as 
its  own  and  did  not  purport  to  have  any  employees. 
Its  books  and  accounts  were  kept  by  a  Mrs.  Wood- 
ruff, who  was  carried  as  an  employee  of  Artcraft, 
no  part  of  her  salary  being  charged  as  such  to  Asso- 
ciates.    (R.  46-47,  55.) 

At  some  time  prior  to  June  14,  1944,  Pool  and 
Murphy  began  the  construction  of  a  market  building 
on  a  lot  owned  by  them  and  their  wives  in  Long 
Beach.  The  actual  construction  work  was  done  for 
them  by  Artcraft.  There  was  no  written  contract 
or  agreement  with  respect  to  the  work  Artcraft  was 
doing,  but  at  a  special  meeting  of  Artcraft's  board 
of  directors  on  June  14,  1944,  after  Pool  had  recited 
that  Artcraft  was  doing  the  work  for  the  individuals 
named  ''upon  a  basis  of  cost  plus  10%'',  a  motion 


I 


13 

was  made,  and  carried,  that  the  contract  for  con- 
struction of  the  market  building  in  the  terms  stated 
be  ratified,  confirmed  and  approved.  The  completed 
cost  of  the  market  building  to  the  four  individuals 
was  $51,409.95.  At  all  times  since  its  completion, 
the  building  has  been  rented,  and  at  the  time  of  the 
trial  herein  was  still  owned  by  the  four  individuals. 
(R.  47.) 

Under  date  of  January  4,  1945,  Artcraft  made  a 
priorities  application  to  the  National  Housing  Agency 
of  the  Federal  Housing  Administration  for  the  con- 
struction of  100  duplexes  on  Tract  No.  13163  in  Long 
Beach.  As  in  the  case  of  the  construction  heretofore 
described  on  Tracts  11674  and  11451,  Artcraft,  as  a 
part  of  its  application,  represented  that  it  would  hold 
the  proposed  accommodations  for  rent  and  would 
rent  them  only  to  eligible  war  workers  as  defined  in 
the  National  Housing  Agency's  General  Order  No. 
60-1,  and  that  any  sales  thereof  would  be  only  as 
permitted  by  National  Housing  General  Orders  Nos. 
60-2  and  60-3;  and  further,  that  rents  and  other 
charges  to  tenants  would  not  be  in  excess  of  the 
amounts  thereafter  shown  in  the  application,  which 
schedule  indicated  a  charge  of  $42.50  as  shelter  rent 
and  $7.75  as  a  charge  for  services,  making  a  total 
charge  of  $50.25  per  month.  In  making  the  applica- 
tion, Artcraft  represented  itself  as  the  project  owner. 
The  application  was  approved  under  date  of  Febru- 
ary 5,  1945.  This  project  was  financed  through 
F.  H.  A.  insured  loans  from  Western  Federal  Sav- 
ings and  Loan  Association  aggregating  $724,685. 
(R.  47-48.) 
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As  in  the  case  of  the  lots  and  buildings  on  Tracts 
11674  and  11451,  Artcraft,  at  a  special  meeting  of 
its  board  of  directors  held  on  February  26,  1945, 
agreed  to  transfer  the  100  lots  in  Tract  13163,  to- 
gether with  any  and  all  buildings  and  improvements 
erected  thereon,  to  taxpayers  as  tenants  in  common. 
The  transfer  was  made  by  deed  dated  March  21, 
1946,  pursuant  to  resolution  adopted  at  a  regular 
meeting  of  Artcraft's  board  of  directors  held  on 
February  1,  1946,  after  all  of  the  buildings  and 
improvements  (the  100  duplexes)  had  been  completed. 
(For  details  of  the  agreement  and  execution  thereof, 
see  R.  48-52.) 

Only  Tracts  11451  and  13163  are  directly  involved 
here.  Tract  11451  with  the  improvements  cost  Art- 
craft  $477,947.74  and  it  was  at  that  amount  that 
the  property  was  transferred  by  Artcraft  to  the  four 
taxpayer-stockholders.  Artcraft  had  received  F.H.A. 
insured  loans  on  the  tract,  through  Western  Federal 
Savings  and  Loan  Association,  of  $525,000.  The  dif- 
ference between  the  $525,000  and  the  $477,947.74, 
amounting  to  $48,052.26,  was  made  available  by 
credit  entries  to  Associates.  Tract  13163  with  im- 
provements was  transferred  by  Artcraft  to  the  tax- 
payer-stockholders at  its  cost  of  $624,220.02  and  the 
excess  of  F.H.A.  insured  loans  on  the  tract,  amount- 
ing to  $100,464.98,  was  transferred  to  taxpayers  by 
credit  entries.  (Stip.  pars.  15,  16,  20,  R.  22-23, 
25-27.) 

The  100  duplexes  on  Tract  13163  were  leased  as 
they  were  completed,  all  of  the  leases  being  for  a 


15 

period  of  one  year.  The  dates  of  completion  were  in 
June,  July  and  August  of  1945.     (R.  54.) 

From  time  to  time,  a  tenant  would  inquire  as  to 
whether  the  housing  occupied  by  him  under  the  lease 
might  be  purchased.  None  of  the  leases  carried  a 
purchase  option  provision,  however,  and  the  tenant 
was  advised  that  the  houses  were  not  for  sale.  The 
same  response  was  given  to  non-tenants  making  simi- 
lar inquiries  on  various  occasions.     (R.  54.) 

After  the  transfer  of  title  to  the  22  apartment 
buildings  and  the  70  duplexes  by  Artcraft  to  the 
taxpayer-stockholders  in  1944,  and  the  similar  trans- 
fer of  title  to  the  100  duplexes  in  1946,  the  rental  of 
the  apartments  and  duplexes  was  continued  from 
Artcraft's  office  and  in  Artcraft's  name.  Mrs.  Wood- 
ruff, who  did  Artcraff s  bookkeeping  and  also  kept 
Associates'  books,  handled  the  transfer  of  rentals  to 
taxpayers.  Associates  paid  Artcraft  for  services  per- 
formed as  ''rental  agent''.     (R.  55-56.) 

Effective  October  15,  1945,  ''sales  ceilings  on  all 
priority  assisted  housing"  were  removed,  but  "OPA 
controls  over  rental  remained".  At  some  time  in 
1945  or  early  1946,  an  application  was  made  by 
Associates  and/or  Artcraft  for  permission  to  increase 
the  rents  being  charged  on  the  apartments  and 
duplexes,  but  the  application  was  denied.  As  to  the 
170  duplexes,  and  upon  advise  of  counsel,  a  practice 
was  later  adopted  of  not  renewing  leases  when  they 
expired.  Thereafter  a  tenant,  upon  expiration  of  his 
lease,  would  continue  in  the  premises  under  a  month- 
to-month  tenure.  The  date  of  the  last  of  the  written 
leases  on  any  of  the  100  duplexes  on  Tract  13163  was 
AprillO,  1946.     (R.  54.) 
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After  the  lifting  of  the  ceiling  on  the  sale  prices 
for  war  housing  in  October  of  1945,  and  as  veterans 
returned  and  began  looking  for  homes,  a  very  sub- 
stantial upward  trend,  particularly  in  1946,  became 
noticeable  in  the  selling  prices  such  housing  was  com- 
manding.   (R.  57.) 

At  some  time  in  January  or  February  of  1946, 
Philip  Boland,  who  throughout  his  business  life  had 
been  engaged  in  some  activity  as  a  real  estate  broker, 
was  on  terminal  leave  from  the  Air  Force.  During 
that  period  he  was  visiting  ''different  people''  he 
knew,  among  them  Pool  and  Murphy,  who  showed 
him  the  properties  they  had  constructed  and  then 
owned.  Boland,  casually  but  not  seriously,  because 
he  did  not  know  where  he  would  locate,  suggested 
that  Pool  and  Murphy  permit  him  to  sell  the  prop- 
erties for  them.  The  proposal  was  not  accepted.  At 
some  time  in  April  of  1946,  Boland  approached  Pool 
and  Murphy  in  a  serious  effort  to  induce  them  to 
permit  him  to  sell  the  apartment  buildings  and  the 
170  duplexes.  He  argued  that  the  then  present  was 
the  best  time  to  cash  in  on  property,  that  everybody 
wanted  to  buy  but  there  was  nothing  to  sell,  and  that 
the  demand  was  great  for  any  kind  of  living  quarters. 
Murphy  saw  it  his  way,  and  it  was  not  until  later 
that  Pool  ''more  or  less  reluctantly''  agreed  to  go 
ahead  and  sell  some  of  the  units,^  the  units  then 


^  It  was  Pool's  testimony  that  Murphy  got  rather  enthus- 
iastic as  the  prices  went  up,  but  that  he,  Pool,  still  did  not 
want  to  sell  them.  He  also  testified,  *'We  got  so  much  advice 
from  Mr.  Boland,  Mr.  Boland  was  so  persistent  on  what 
they  could  do,  the  prices  he  could  get,  and  naturally  there 
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agreed  upon  being  70  duplexes  on  Tract  11451.  For 
his  services,  Boland  at  first  sought  the  ''straight  five 
per  cent  commission'^  which  was  ''more  or  less  tradi- 
tional'' in  that  area.  After  some  discussion,  an  agree- 
ment was  reached  that  the  taxpayers  would  supply 
the  office  facilities,  including  telephone  and  some  sec- 
retarial and  office  help,  and  that  Boland  should  be 
compensated  at  the  rate  of  $500  for  each  building 
sold.     (R.  57-58.) 

In  the  course  of  his  negotiations  with  Pool  and 
Murphy  for  permission  to  sell  the  duplexes,  Boland 
visited  the  Los  Angeles  offices  of  the  Bureau  of  In- 
ternal Revenue  and  was  referred  to  various  rulings 
and  regulations  dealing  with  the  sale  of  the  property. 
He  had  at  one  time  been  an  employee  of  the  Bureau. 
After  reading  the  rulings  and  regulations,  he  advised 
Murphy  that  in  his  opinion  the  gains  realized  upon 
the  sale  of  the  properties  would  be  capital  gains. 
(R.  58.) 

On  some  undisclosed  date,  but  after  December  31, 
1945,  the  certified  public  accountant  who  looked  after 
the  books  of  Artcraft  and  of  Associates  had  under- 
taken to  convince  Pool  and  Murphy  that  they  should 
sell  the  duplexes  and  possibly  the  apartment  build- 
ings. Pointing  out  that  they  were  restricted  in  the 
receipt  of  rental  income  by  rent  control,  and  stating 
that  in  his  opinion  the  prevailing  prices  for  such  prop- 
erty were  at  a  peak  and  would  be  not  be  as  favorable 
thereafter,  he  argued  that  the  sales  proceeds  could 
be  put  into  more  favorable  income-producing  prop- 


was  quite  a  profit  on  them,  and  they  just  finally  overrode 
me,  that's  all".    (R.  58.) 
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erties.  And  while  the  figures  disclosed  a  rather  sub- 
stantial rental  income,  he  made  some  tabulations 
which  were  designed  to  show  that  if  depreciation 
should  be  computed  on  the  current  selling  prices  for 
such  housing,  instead  of  cost,  no  profit  from  rental 
would  be  reflected.  On  or  about  the  first  of  May 
1946,  Murphy  inquired  as  to  whether  the  gains  upon 
sale  of  the  properties  would  receive  capital  gains 
treatment.  He  was  taken  by  the  accountant  to  his 
senior  in  the  firm,  who  advised  Murphy  that  the 
gains  would  be  taxable  as  capital  gains.     (R.  58-59.) 

Boland  conducted  his  selling  activities  in  and  from 
the  offices  maintained  under  Artcraft's  name,  and 
was  assisted  in  the  office  and  paper  work  by  Mrs. 
Woodruff.  He  had  no  sales  assistance  in  selling  the 
70  duplexes  on  Tract  11451  but  at  one  time  did 
employ  a  girl  for  work  in  the  office.  She  was  com- 
pensated by  Boland  on  his  own  account.  Mrs.  Wood- 
ruff continued  to  be  paid  as  an  employee  of  Artcraft 
and  received  no  compensation  from  Boland.  In  sell- 
ing the  70  duplexes,  signs  were  at  first  placed  in 
front  of  buildings  which  had  vacancies  in  them.  After 
a  short  time,  this  practice  was  abandoned,  to  the  end 
that  people  would  then  come  to  the  office,  from  which 
Boland  would  send  them  to  the  places  which  were 
vacant,  advising  them  that  if  they  wanted  the  prop- 
erty, to  come  back  and  'Ve  will  do  business  here". 
(R.  59-60.) 

Boland  wrote  the  copy  for  and  placed  and  paid 
for  the  advertising  in  the  papers  of  the  area.  The 
duplexes  were  advertised  as  having  been  built  by  Art- 
craft  and  as  being  for  sale  by  the  builder.    They  were 
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advertised  for  sale  at  $11,800  per  duplex.  Represen- 
tation was  made  that  ''rent  of  one  apanmenf'  would 
carry  ''payments  on  the  building''.  There  was  no 
offering,  and  no  sales  were  made,  of  any  of  the  70 
duplexes  on  the  basis  of  single  living  units;  in  other 
words,  there  was  only  one  buyer  for  each  duplex. 
(R.  60.) 

The  first  deposit  on  a  property  was  taken  on  May 
4,  1946,  and  in  approximately  ten  weeks'  time  sales 
had  been  closed  or  deposits  had  been  taken  on  all  70 
of  the  duplexes.  So  far  as  appears,  the  first  closing 
was  on  June  22,  1946,  and  the  last  on  September  6, 
1946.  The  date  of  closing  on  one  sale  is  not  shown, 
but  the  deposit  in  that  instance  was  made  on  May  6, 
and  the  deed  was  dated  May  28.     (R.  60.) 

After  concluding  his  selling  activities  in  respect 
of  the  70  duplexes  on  Tract  11451,  Boland  took  a  trip 
back  to  his  home  in  Missouri.  He  returned  to  the 
Long  Beach  area  about  the  middle  of  July  and  shortly 
thereafter  reached  an  agreement  with  Pool  and  Mur- 
phy for  the  sale  of  the  100  duplexes  on  Tract  13163, 
which  apparently  was  in  all  material  respects  the 
same  as  that  under  which  the  70  duplexes  had  been 
sold.  At  or  about  that  time,  the  selling  of  such 
housing  was  made  easier  due  to  the  fact  that  through 
so-called  GI  loans  a  veteran  could  borrow  the  full 
price  of  a  property  and  make  a  cash  purchase  with- 
out having  on  his  own  account  to  make  a  down  pay- 
ment.    (R.  60-61.) 

While  in  the  selling  of  the  70  duplexes  each  duplex 
had  been  sold  to  a  single  purchaser,  the  advertising 
of  the   100  duplexes  suggested  two  purchasers  per 
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building,  and  most  of  them  were  so  sold.  In  so  mak- 
ing these  sales,  it  was  assumed  that  the  Bank  of 
America  would  do  the  financing,  as  it  had  done  in 
respect  of  the  70  duplexes.  But  when  application 
was  made  for  financing  the  sale  of  a  duplex  to  two 
veterans,  each  to  own  one-half  of  the  building,  the 
bank  declined  and  the  completion  of  the  sales  of  the 
duplexes  on  Tract  13163  had  to  be  delayed  until  the 
necessary  financing  could  be  arranged.  Murphy  set 
about  the  job  of  arranging  the  financing,  and  was  so 
occupied  for  a  period  of  several  weeks.  He  ''finally 
arranged  for  it  in  the  East'',  and  most  of  the  sales 
were  thereafter  financed  by  the  Massachusetts  Mu- 
tual Life  Insurance  Company.  Deposits  were  taken 
on  20  duplexes  in  August,  the  first  shown  as  having 
been  made  on  August  12.  The  date  of  the  first  deed 
was  September  23,  six  being  shown  for  that  date. 
(R.  61.) 

As  in  the  case  of  the  70  duplexes  on  Tract  11451, 
the  100  duplexes  were  advertised  as  having  been 
built  by  Artcraft  and  as  being  for  sale  by  the  builder. 
In  one  instance  the  representation  was,  ''It's  The 
Builder  That's  Selling  Them!"  The  price  advertised 
was  $13,000  per  duplex.     (R.  61-62.) 

The  selling  operation  was  conducted  in  substan- 
tially the  same  manner  as  in  the  case  of  the  70  du- 
plexes, except  that  Boland,  for  part  of  the  time  at 
least,  employed  two  salesmen  to  assist  him.  As  be- 
fore, the  selling  was  done  from  the  Artcraft  office, 
and  he  was  assisted  in  the  office  and  paper  work  by 
Mrs.  Woodruff.  Boland  paid  the  salesmen,  but  Mrs. 
Woodruff  received  her  pay  as  an  employee  of  Art- 
craft.    (R.  62.) 
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The  selling  of  the  100  duplexes  extended  through 
the  remainder  of  1946  and  into  1947.  The  first  clos- 
ing was  on  October  23,  1946,  and  by  the  end  of  July 
1947,  99  of  the  transactions  had  been  closed,  three 
being  closed  in  the  latter  month.     (R.  62.) 

Sales  of  the  duplexes  would  have  been  facilitated 
by  the  existence  of  vacancies.  Due  to  rent  control, 
however,  it  was  still  not  possible  to  have  the  prop- 
erties vacated  preparatory  to  sale  and  in  connection 
with  the  selling  operations  the  creation  of  vacancies 
was  encouraged.  When  the  selling  of  the  70  duplexes 
on  Tract  11451  began,  only  two  units  were  vacant, 
but  in  the  course  of  the  selling  operations  the  number 
increased  to  thirteen.  With  respect  to  the  100  du- 
plexes on  Tract  13163,  at  least  22  units  were  vacant 
or  became  so  by  the  time  the  sales  were  concluded. 
The  percentage  of  tenants  who  became  purchasers 
was  comparatively  quite  low.     (R.  62.) 

In  selling  the  70  duplexes  on  Tract  11451,  and  by 
months,  the  deposits  were  taken,  escrow  was  started, 
deeds  were  executed  and  the  transactions  were  closed 

(R.  62-63),  as  follows  (R.  63) : 

Trans- 
Deposits  Escrow  Deeds      actions 
1946                       Taken     Started  Executed    Closed 

May   55             11  8 

June  8             40  37             19 

July 5             12  18             38 

August  ....               4  7             10 

September — .  ....               1 

October .—               1  — .               1 

*68         **68  70       ***69 

*  Two  dates  of  deposit  are  not  shown. 
**  Two  dates  escrow  started  also  are  not  shown. 
***  One  date  of  closing  is  not  shown. 
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In  selling  99  of  the  100  duplexes  on  Tract  13163, 
and  by  months,  the  deposits  were  taken,  escrow  was 
started,  deeds  were  executed  and  the  transactions 
were  closed,  as  follows  (R.  63) : 


Deposits  Escrow  Deeds 

1946  Taken     Started  Executed 

August  20             15 

September  27               7  13 

October   . .._.  17             25  28 

November   14             16  20 

December    5             14  13 

1947 

January  2             11  13 

February  12  3 

March    5              12 

April    13  2 

May   2  2 

June  12  3 

July   


Trans- 
actions 
Closed 


24 
11 
17 

13 
18 
6 
2 
2 
3 
3 


=93 


=98 


99 


99 


*  Six  dates  of  deposit  are  not  shown. 
**  One  date  escrow  started  also  is  not  shown. 

The  70  duplexes  on  Tract  11451  were  sold  for  a 
total  of  $828,400,  64  being  sold  at  $11,800  per  build- 
ing and  6  at  $12,200  per  building.  The  expenses  of 
sale  were  $45,316.40  and  the  depreciation,  which  had 
been  claimed  by  Associates  in  its  return  of  income 
and,  so  far  as  appears,  had  been  allowed  by  the  Com- 
missioner, was  $52,588.94.     (R.  64.) 

The  65  duplexes  on  Tract  13163  sold  by  Associates 
in  its  fiscal  year  ended  January  31,  1947,  were  sold 
for  a  total  of  $846,250,  60  being  sold  at  $13,000  per 
building  and  5  at  $13,250  per  building.  The  selling 
costs    amounted    to    $42,447.80.      The    depreciation 
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claimed  by  Associates  as  allowed  or  allowable  on  the 
65  buildings  in  its  return  of  income  for  the  fiscal 
year  was  $15,314.26.  The  34  duplexes  on  Tract 
13163  sold  by  Associates  in  the  fiscal  year  ended 
January  31,  1948,  were  sold  for  a  total  of  $442,750, 
31  being  sold  at  $13,000  per  building  and  three  at 
$13,250  per  building.  The  selling  costs  amounted 
to  $23,753.14,  and  the  allowed  or  allowable  depre- 
ciation on  the  34  duplexes,  as  shown  by  Associates 
on  its  return  for  the  fiscal  year  ended  January  31, 
1948,  was  $10,592.01.     (R.  64.) 

On  its  return  of  income  for  the  fiscal  year  ended 
January  31,  1947,  Associates  reported  gain  of  $336,- 
947.98  from  the  sale  of  the  70  duplexes  on  Tract 
11451  and  $413,372.46  from  the  sale  of  65  duplexes 
on  Tract  13163.  It  reported  a  loss  of  $465.18  on 
some  showcases,  and  a  net  gain  from  the  sale  of  the 
duplexes  of  $749,856.26,  of  which  it  reported  $374,- 
928.13  as  the  amount  of  taxable  net  long-term  capital 
gain  distributable  to  the  partners.  On  its  return  of 
income  for  its  fiscal  year  ended  January  31,  1948,  it 
reported  a  gain  on  the  sale  of  34  duplexes  on  Tract 
13163  of  $217,354.06  and  a  loss  on  the  sale  of  build- 
ing fixtures  retired  of  $1,537.60,  or  a  net  gain  from 
the  sale  of  the  properties  of  $215,816.46,  of  which 
amount  $107,908.23  was  shown  as  the  amount  of 
taxable  net  long-term  capital  gain.     (R.  64-65.) 

Each  of  the  taxpayers  reported  on  their  returns 
for  1947,  and  as  long-term  capital  gain,  one-fourth 
of  the  amount  which  had  been  reported  by  Associates 
on  its  return  of  income  for  its  fiscal  year  ended 
January  31,  1947,  as  net  taxable  long-term  capital 
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gain,  and  on  their  returns  for  1948,  one-fourth  of 
the  amount  similarly  shown  by  Associates  on  its  re- 
turn of  income  for  the  fiscal  year  ended  January  31, 
1948.     (R.  65.) 

For  the  fiscal  years  ended  January  31,  1945,  1946, 
1947  and  1948,  Associates  realized  net  rentals  from 
the  market  building,  from  the  apartment  buildings  on 
Tract  11674,  from  the  duplexes  on  Tract  11451,  and 
from  the  duplexes  on  Tract  13163  (R.  65),  as  fol- 
lows (R.  66) : 


Tract 

Tract           Tract 

Year 

11674 

11451            13163 

ended     Market 

22 

70                 100 

Total 

Jan.  31  Building 

Multiples 

duplexes       duplexes 

Income 

1945  $  2,235.17 

$  4,533.55  $  9,274.23         

$16,042.95 

1946     15,994.60 

8,399.10 

11,356.05         

35,749.75 

1947     19,567.18 

6,997.97 

(3,886.13)  $21,597.29 

44,276.31 

1948    16,008.70 

(2,131.51) 

(2,491.07) 

11,386.12 

$53,805.65  $17,799.11  $16,744.15  $19,106.22  $107,455.13 

In  1948  Artcraft  built  for  Pool  and  Murphy  a 
business  building,  referred  to  as  the  bank  building, 
on  land  owned  by  them  individually.  This  property 
was  sold  in  1952  through  a  real  estate  broker,  pur- 
portedly to  avoid  possible  foreclosure.  The  fee,  if 
any,  paid  by  Pool  and  Murphy  to  Artcraft  for  con- 
structing the  building  does  not  appear.     (R.  66.) 

In  1949  arrangements  were  made  with  a  real  estate 
broker  to  sell  the  22  apartment  houses  on  Tract 
11674,  and  they  were  sold  during  the  fiscal  years 
1949  and  1950  for  a  total  profit  of  $112,414.62. 
Sale  of  the  one  remaining  duplex  on  Tract  13163  was 
completed  on  February  28,  1949.    (R.  66-67.) 
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In  1950  Pool  and  Murphy,  in  association  with 
Major  General  Patrick  Hurley,  formed  a  corporation 
in  New  Mexico,  the  three  individuals  being  the  sole 
stockholders.  The  business  of  the  corporation  was 
the  building  and  selling  of  single-family  houses.  In 
1951  it  built  and  sold  98  such  houses.  The  houses 
were  sold  through  brokers.  Pool  was  president  and 
Murphy  was  secretary-treasurer  of  the  corporation, 
and  their  duties  were  the  same  as  their  duties  had 
been  with  Artcraft.  Pool  and  Murphy  each  received 
a  salary  of  $500  per  week.     (R.  67.) 

In  1951  the  same  three  individuals  organized  a 
corporation  in  Colorado.  Its  business  was  the  same 
as  that  of  the  New  Mexico  corporation.  At  the  time 
of  the  trial  herein,  it  had  built  192  houses  for  sale 
and  they  were  in  the  process  of  being  sold.  The 
positions  held  with  the  corporation  and  the  duties 
performed  by  Pool  and  Murphy  were  the  same  as 
those  with  the  New  Mexico  corporation.  From  the 
Colorado  corporation,  each  of  them  received  a  salary 
of  $750  per  week.     (R.  67.) 

Beginning  with  the  employment  of  Poland,  tax- 
payers began  a  business  of  selling  real  estate,  and 
from  April  1946  the  70  duplexes  on  Tract  11451,  and 
from  July  1946  the  100  duplexes  on  Tract  13163 
were  held  by  them  primarily  for  sale  to  customers 
in  the  ordinary  course  of  that  business.     (R.  70.) 

The  Tax  Court  concluded  that  the  duplexes  on 
Tracts  11451  and  13163  were  held  by  taxpayers  pri- 
marily for  sale  to  customers  in  the  ordinary  course 
of  their  business  and  were  sold  to  customers  in  the 
ordinary  course  of  that  business.     (R.  82.)     Accord- 
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ingly,  the  Tax  Court  held  that  the  gain  realized  from 
sales  of  duplexes  in  the  taxable  years  is  taxable  as 
ordinary  income,  rather  than  as  capital  gain  under 
1939  Code  Section  117.     (R.  80-88.) 

SUMMARY  OF  ARGUMENT 

Taxpayers  are  taxable  in  1947  and  1948  on  their 
profit  from  the  sales  in  1946  and  1947  of  the  70 
duplexes  in  Tract  11451  and  99  of  the  100  duplexes 
in  Tract  13163  which  had  been  previously  distributed 
to  them  by  their  wholly  owned  corporation,  Artcraf  t, 
and  were  held  and  sold  by  Associates,  their  partner- 
ship or  joint  venture.  As  the  Tax  Court  held,  iheir 
profits  from  the  sales  are  taxable  as  ordinary  income, 
rather  than  as  capital  gain  under  Section  117. 

Section  117  excludes  from  its  operation  property 
held  primarily  for  sale  to  customers  in  the  ordinary 
course  of  a  taxpayer's  trade  or  business.  The  Tax 
Court  held  that  from  April  1946  the  70  duplexes  in 
Tract  11451,  and  from  July  1946  the  100  duplexes 
in  Tract  13163,  were  held  by  taxpayers  primarily 
for  sale  to  customers  in  the  ordinary  course  of  their 
business.  As  this  Court  has  frequently  held,  such 
findings  are  to  be  sustained  unless  they  are  clearly 
erroneous.  Taxpayers  contend  that  the  Tax  Court's 
decision  may  also  be  reviewed  for  error  of  law  but 
they  fail  to  show  wherein  the  Tax  Court  adopted  an 
erroneous  view  of  the  law. 

The  Tax  Court's  findings  are  amply  supported  by 
the  evidence.  While  the  duplexes  were  at  first  rented, 
a  decision  to  sell  them  was  made  and  from  that  time 
on  (April  1946  as  to  the  70  duplexes  in  Tract  11451 
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and  July  1946  as  to  the  100  duplexes  in  Tract  13163) 
they  were  held  primarily  for  sale.  They  were  sold 
in  such  a  manner  as  to  constitute  a  real  estate  busi- 
ness, rather  than  the  mere  liquidation  of  an  invest- 
ment. A  very  aggressive  and  active  sales  campaign 
was  conducted  and  the  sales  were  frequent,  continu- 
ous and  substantial.  As  the  Tax  Court  stated,  all  of 
the  normal  activities  which  might  reasonably  be  ex- 
pected in  the  conduct  of  an  active  real  estate  selling 
operation  were  indulged  in  and,  all  things  considered, 
it  would  be  difficult  to  imagine  a  selling  operation  or 
business  which  was  more  actively  conducted  and  car- 
ried on  than  the  one  here.  The  business  was  that 
of  taxpayers,  not  of  the  real  estate  agent  Boland 
whom  taxpayers  employed  to  do  the  selling.  He  had 
authority  to  sell  only  at  a  fixed  price  and  was  to 
receive  $500  for  each  building  he  sold.  The  deeds 
used  in  the  sales  were  drawn  up  by  Associates'  at- 
torney or  at  his  direction.  Taxpayers  furnished 
Boland  with  an  office  and  office  help.  His  selling 
activities  were  conducted  from  the  office  of  Artcraft, 
located  in  the  center  of  Tract  11451,  and  Artcraft 
had  since  1944  been  acting  for  Associates.  Most  of 
the  office  and  paper  work  was  done  by  Mrs.  Wood- 
ruff, who  was  the  bookkeeper  for  both  Artcraft  and 
Associates  and  was  paid  by  Artcraft.  The  duplexes 
were  advertised  as  for  sale  by  Artcraft  with  at  times 
a  representation  that  they  were  for  sale  by  the 
builder,  including  the  representation  ''It's  the  Builder 
That's  Selling  Them!"  When  difficulties  were  en- 
countered with  respect  to  the  financing  of  the  duplexes 
on  Tract  13163  for  prospective  purchasers,  taxpayer 
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Murphy  himself  personally  handled  the  financing  ar- 
rangements and  spent  several  weeks  on  it.  Accord- 
ing to  its  income  tax  returns,  Associates  paid  expenses 
of  sale  of  over  $27,000  more  than  it  paid  to  Boland, 
whose  only  expenses  were  for  advertising  ($2,500) 
and  for  a  girl  he  at  one  time  employed.  Taxpayers 
did  not  themselves  act  as  salesmen  but  that  was  be- 
cause they  were  paying  Boland  to  do  the  selling. 

In  brief,  the  duplexes  were  held  for  sale  and  sold 
in  the  course  of  a  real  estate  business  which  was 
represented  to  be  that  of  Artcraft,  taxpayers'  wholly 
owned  corporation,  but  was  in  fact  that  of  Asso- 
ciates, their  partnership  or  joint  venture.  Clearly, 
contrary  to  taxpayers'  contention,  this  is  not  a  case 
where  property  was  just  turned  over  to  a  real  estate 
broker  to  liquidate  in  the  course  of  his  own  business 
and  at  his  own  expense.  In  using  a  real  estate 
broker,  taxpayers  conducted  a  real  estate  business 
with  respect  to  these  duplexes  in  the  same  manner 
that  their  wholly  owned  corporation,  Artcraft,  had 
previously  conducted  a  real  estate  business  and  in 
the  same  manner  which  two  corporations  they  formed 
together  with  General  Hurley,  to  build  and  sell 
houses  in  New  Mexico  and  Colorado,  subsequently 
conducted  a  real  estate  business. 
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ARGUMENT 

THE  TAX  COURT  DID  NOT  ERR  IN  CONCLUDING 
THAT  THE  DUPLEXES  ON  TRACTS  11451  AND 
13163  WERE  HELD  BY  TAXPAYERS  PRIMARILY 
FOR  SALE  TO  CUSTOMERS  IN  THE  ORDINARY 
COURSE  OF  THEIR  BUSINESS  AND,  ACCORD- 
INGLY, THAT  THE  PROFITS  REALIZED  FROM 
THE  SALE  THEREOF  ARE  TAXABLE  AS  ORDI- 
NARY INCOME  RATHER  THAN  AS  CAPITAL 
GAIN  UNDER  1939  CODE  SECTION  117 

Taxpayers  were  the  members  of  a  joint  venture  or 
partnership,  called  Associates,  which  they  formed  for 
the  purpose  of  holding  and  dealing  with  the  properties 
which  were  distributed  to  them  by  their  wholly  owned 
corporation,  Artcraft.  (R.  46-47.)  Such  property 
included  the  70  duplexes  on  Tract  11451  and  the 
100  duplexes  on  Tract  13163.  (R.  44-46,  48-52.) 
The  70  duplexes  on  Tract  11451  were  sold  in  1946 
(R.  60)  and  99  of  the  100  duplexes  on  Tract  13163 
were  sold  in  1946  and  1947  (R.  62).  Since  Asso- 
ciates reported  its  income  on  the  basis  of  a  fiscal 
year  ending  on  January  31  (R.  47),  taxpayers  are 
taxable  in  1947  and  1948  on  the  profits  from  the 
sales  of  the  duplexes  in  1946  and  1947.  They  con- 
tend that  their  profits  from  the  sales  are  taxable  as 
capital  gain  under  Section  117  of  the  Internal  Reve- 
nue Code  of  1939,  supra,  v/hich,  however,  excludes 
from  its  operation  ''property  held  *  *  *  primarily 
for  sale  to  customers  in  the  ordinary  course  of"  their 
''trade  or  business". 
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A.    The  "clearly  erroneous"  rule  is  applicable  in 
respect  of  the  scope  of  review 

The  Tax  Court  found  as  facts  (R.  70)  that  ^^Begin- 
ning with  the  employment  of  Boland'',  taxpayers 
^^began  a  business  of  selling  real  estate''  and  that — 

from  April  1946  the  70  duplexes  on  Tract  11451, 
and  from  July  1946  the  100  duplexes  on  Tract 
13163  were  held  by  them  primarily  for  sale  to 
customers  in  the  ordinary  course  of  that  business. 

As  this  Court  has  repeatedly  held,  such  findings  are 
to  be  sustained  unless  they  are  clearly  erroneous. 
Pacific  Homes  v.  United  States,  230  F.  2d  755;  Cohn 
V.  Commissioner y  226  F.  2d  22;  Stockton  Harbor 
Indus.  Co,  V.  Commissioner,  216  F.  2d  638,  640,  650, 
certiorari  denied,  349  U.S.  904;  Rollingwood  Corp.  v. 
Commissioner,  190  F.  2d  263;  Rubino  v.  Commis- 
sioner, 186  F.  2d  304,  certiorari  denied,  342  U.S. 
814;  cf.  Homann  v.  Commissioner,  230  F.  2d  671. 

Taxpayers  nevertheless  make  an  argument  (Br.  23- 
27)  directed,  apparently,  toward  showing  that  the 
Tax  Court's  decision  is  reviewable  ''free  of  the  'clear- 
ly erroneous'  rule"  (Br.  26).  Reliance  is  placed  up- 
on decisions  (see,  e.g..  Galena  Oaks  Corp.  v.  Scofield, 
218  F.  2d  217,  219  (C.A.  5th) )  which,  although  recog- 
nizing the  applicability  of  the  "clearly  erroneous" 
rule,  have  also  stated  that  the  rule  has  no  restraining 
impact  insofar  as  the  ultimate  fact  is  simply  the 
result  reached  by  processes  of  legal  reasoning  or  the 
interpretation  of  the  legal  significance  of  the  facts. 
Presumably,  any  Tax  Court  decision  may  be  reviewed 
free  of  the  "clearly  erroneous"  rule  if  the  decision 
is  based  upon  an  erroneous  view  of  the  law. 


31 

However,  contrary  to  the  implication  of  taxpayers' 
argument,  this  is  not  a  case  where  the  Tax  Court 
adopted  an  erroneous  view  of  the  law.  Such  legal 
arguments  as  taxpayers  make  are  specious.  They 
argue  that  the  Tax  Court  failed  to  attach  proper  im- 
portance to  their  investment  purpose  in  acquiring 
the  properties  (Br.  29-30)  but,  since  the  Tax  Court 
did  consider  their  original  purpose  (R.  82-83),  the 
argument  goes  to  the  weight  of  the  evidence  and  is 
therefore  factual.  Taxpayers  also  refer  to  the  ^*re- 
pudiated  view''  of  the  Tax  Court  that  once  a  deci- 
sion to  sell  is  reached  the  property  is  ipso  facto  held 
for  sale  in  the  ordinary  course  of  business  (Br.  28) 
but  the  Tax  Court  took  no  such  view.  It  held  that 
the  manner  in  which  property  is  liquidated  may  con- 
stitute a  business  (R.  84)  and  that  on  the  facts  pre- 
sented in  this  case  the  sales  of  the  duplexes  did  con- 
stitute a  business  (R.  85-87).  Taxpayers  also  argue 
that  a  large  number  of  sales  in  a  short  period  of 
time  does  not  establish  a  real  estate  business  or  sale 
of  property  in  the  ordinary  course  of  business  (Br. 
46)  but  the  Tax  Court  did  not  hold  that  they  do. 
Similarly,  contrary  to  taxpayers'  assertion  (Br.  48), 
the  Tax  Court  did  not  hold  that  the  use  of  an  ''in- 
dependent real  estate  broker"  is  ''irrelevant".  What 
the  Tax  Court  held  is  that  the  fact  that  sales  are  made 
by  "a  real  estate  broker"  does  not  necessarily  mean 
that  the  selUng  is  not  a  business  of  the  owners  or 
that  the  sales  are  not  made  in  the  ordinary  course 
of  that  business.  (R.  84.) 
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B.  The  evidence  amply  supports  the  Tax  Court's  find- 
ing that  the  duplexes  were  held  primarily  for  sale 
to  customers  in  the  ordinary  course  of  taxpayers' 
business 

From  a  factual  standpoint,  taxpayers'  over-all 
argument  seems  to  be  that  they  originally  acquired 
and  held  the  duplexes  for  investment  purposes  and 
that  in  selling  them  they  merely  liquidated  their  in- 
vestment by  an  activity  which,  if  it  constituted  a 
business,  was  the  business  of  an  independent  party, 
the  real  estate  agent  Boland.  As  we  shall  separately 
show  below,  however,  (1)  the  duplexes  were  held 
primarily  for  sale,  (2)  the  sales  thereof  were  made 
in  such  a  manner  as  to  constitute  a  business  of  selling 
real  estate,  and  (3)  the  business  was  that  of  tax- 
payers. 

1.    The  duplexes  were  held  by  taxpayers 
primarily  for  sale 

Since  taxpayers  place  great  emphasis  upon  their 
alleged  original  investment  purpose,  it  should  be 
noted  at  the  outset  that  it  is  by  no  means  clear  that 
the  duplexes  were  even  originally  acquired  and  held 
by  the  four  taxpayers,  other  than  Pool,  solely  for 
investment  purposes.*  As  to  Murphy,  as  distinguished 


^  It  may  also  be  noted  that  "investment"  is  somewhat  of 
a  misnomer  here.  The  duplexes  were  built  by  Artcraft  with 
F.H.A.  insured  mortgage  loans  which  were  in  excess  of  the 
cost  of  the  properties  and  the  properties  were  subsequently 
distributed  by  Artcraft  to  taxpayers  (R.  46,  52),  who  as- 
sumed no  personal  liability  on  the  mortgage  loans  (R.  45, 
51).  The  mortgage  loans  attached  only  to  the  properties 
and  taxpayers'  only  obligation  was  to  permit  the  necessary 
amount  of  rentals  to  be  applied  to  the  mortgages.  (R.  45-46, 
51-52.)  As  taxpayer  Murphy  testified  (R.  288),  "We  had 
no  funds  invested,  that  is  true". 
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from  Pool,  the  Tax  Court  was  persuaded  that  he  had 
no  purpose  other  than  to  rent  or  sell,  depending  up- 
on which  should  prove  more  profitable  (R.  82-83) 
and,  as  the  Tax  Court  stated  (R.  83),  ''the  record 
is  wholly  silent''  as  to  the  original  intent  and  pur- 
pose of  the  two  wives. 

But  even  if  the  duplexes  had  been  originally  held 
for  investment  by  all  of  the  taxpayers,  it  is  sufficient 
that  they  were  held  primarily  for  sale  prior  to  their 
actual  sale.  Home  Co,  v.  Commissioner,  212  F.  2d 
637  (C.A.  10th) ;  Galena  Oaks  Corp,  v.  Scofield,  218 
F.  2d  217  (C.A.  5th).  The  tax  Court  found  as  facts 
that  the  70  duplexes  on  Tract  11451  were  held  prim- 
arily for  sale  "from  April  1946''  and  that  the  100 
duplexes  on  Tract  13163  were  held  primarily  for 
sale  "from  July  1946"  (R.  70),  which  in  each  in- 
stance was  when  the  decision  to  sell  was  made  and 
Boland  was  employed  to  sell  the  particular  group 
of  duplexes  (R.  57-58,  60-61).  Taxpayers  impliedly 
concede  the  correctness  of  those  findings  by  stating 
(Br.  45)  that  "once  a  decision  to  sell  is  made,  the 
property  is  of  necessity  held  for  sale". 

2.    The  duplexes  were  held  for  sale  to  customers 
in  the  ordinary  course  of  business 

Since  taxpayers  claim  that  the  sales  of  the  duplexes 
merely  constituted  a  liquidation  of  their  investment, 
it  should  be  noted,  preliminarily,  that  this  was  no 
ordinary  liquidation  of  an  investment.  In  the  first 
place,  taxpayers  had  no  "investment"  to  liquidate 
(see  fn.  4,  supra) ;  they  simply  had  acquired  prop- 
erty, without  any  investment  of  their  own,  from 
which  they  could  expect  to  profit  through  rental  or 
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sale.  Secondly,  unlike  many  of  the  eases  where  the 
sale  of  property  has  been  held  to  constitute  the  liq- 
uidation of  an  investment  rather  than  a  business,^ 
taxpayers  were  under  no  compulsion,  economic  or 
otherwise,  to  liquidate  their  interest  in  Tracts  11451 
and  13163.  A  liquidation  of  property  connotes  the 
absence  of  a  motive  to  profit  from  sales  (Camp  v. 
Murray,  226  F.  2d  931  (C.A.  4th) ;  Goldberg  v.  Com- 
missioner,  223  F.  2d  709  (C.A.  5th)),  whereas  the 
very  reason  taxpayers  decided  to  sell  these  duplexes 
was  that  they  were  persuaded  that  selling  would  be 
more  profitable  than  renting.  (See  R.  57-58,  58-59, 
86,  194-195,  204,  210,  232,  262-263.)  Although  the 
rental  income  was  ''a  lovely  setup''  according  to  tax- 
payer Pool  (R.  514),  who  was  reluctant  to  sell,  tax- 
payer Murphy  became  convinced  that  greater  profits 
were  to  be  derived  from  the  marketing  of  the  duplexes 
(R.  57-59,  86,  194-196),  whose  market  value  had  prac- 
tically doubled  (R.  194-195),  Pool  was  overridden, 
and  the  employment  of  Poland  and  marketing  of  the 
duplexes  was  the  result  (R.  86). 

Put  even  assuming  that  the  sales  of  the  duplexes 
may  properly  be  classified  as  the  liquidation  of  an 
investment,   the  liquidation   of  an   investment  may 


^McGah  V.  Commissioner,  210  F.  2d  769  (C.A.  9th)  (liqui- 
dation because  of  bank's  demand  for  payment  of  indebted- 
ness) ;  Chandler  V.  United  States,  226  F.  2d  403  (C.A.  7th) 
(liquidation  pursuant  to  abandonment  of  unsuccessful  busi- 
ness enterprise)  ;  Goldberg  V.  Commissioner,  223  F.  2d  709 
(C.A.  5th)  (liquidation  resulting  from  unprofitableness  of 
rental  business)  ;  Greenspon  v.  Commissioner,  229  F.  2d  947 
(C.A.  8th)  (liquidation  in  furtherance  of  severing  business 
connection). 
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constitute  a  business,  as  taxpayers  concede  (Br.  55) 
with  the  citation  of  a  long  list  of  decisions.  And  see 
Magruder  v.  Realty  Corp.,  316  U.S.  69.  The  favor- 
able capital  gain  treatment  is  lost  if  disposal  of  the 
investment  property  is  made  in  the  manner  in  which 
the  business  of  selling  property  is  ordinarily  con- 
ducted. Ehrman  V.  Commissioner,  120  F.  2d  607 
(C.A.  9th),  certiorari  denied,  314  U.S.  668;  Palos 
Verdes  Corp,  v.  United  States,  201  F.  2d  256,  257 
(C.A.  9th) ;  Goldberg  V.  Commissioner,  223  F.  2d 
709,  712  (C.A.  5th) ;  Home  Co.  v.  Commissioner,  212 
F.  2d  637,  641  (C.A.  10th) ;  Galena  Oaks  Corp.  v. 
Scofield,  218  F.  2d  217,  220  (C.A.  5th).  And,  of 
course,  if  the  disposal  of  the  property  constitutes  a 
business,  ''then  certainly  the  sales  *  *  *  were  to  'cus- 
tomers^ in  the  'ordinary'  course  of  that  business^'. 
Ehrman  v.  Commissioner,  supra,  p.  610;  see  also, 
Gruver  v.  Commissioner,  142  F.  2d  363,  368  (C.A. 
4th). 

The  Tax  Court  found  that  taxpayers'  duplexes 
were  held  for  sale  in  "a  business  of  selling  real 
estate''  and  were  sold  to  customers  in  the  ordinary 
course  of  that  business.  (R.  70.)  There  can  hardly 
be  any  dispute  as  to  the  correctness  of  those  findings. 

When  taxpayers  decided  to  sell  the  duplexes,  they 
employed  Boland,  a  real  estate  broker  (R.  372-373), 
to  do  the  selling  (R.  58,  60-61).  They  agreed  to  pay 
him  $500  a  duplex  as  compensation  and  furnished  him 
with  office  facilities,  including  a  telephone  and  some 
secretarial  and  office  help.  (R.  58.)  Boland  conducted 
his  selling  activities  in  and  from  the  office  maintained 
under  Artcraft's  name  (R.  59,  62),  a  large  one-room 
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office  located  in  the  center  of  Tract  11451  (R.  198- 
199).  He  was  assisted  in  the  office  and  paper  work 
by  Mrs.  Woodruff  (R.  59),  the  bookkeeper  for  both 
Artcraft  and  Associates  who  was  paid  by  Artcraft 
(R.  55),  and  Boland  at  one  time  even  employed 
another  girl  to  help  out  in  the  office  (R.  59).  A 
Veterans  Administration  valuation  report  was  ob- 
tained. (Resp.  Ex.  XX,  unprinted.)  ^  The  necessary 
arrangements  were  made  for  the  financing  of  the 
sales  on  behalf  of  the  customers.  (R.  61.)  'Tor 
sale''  signs  were  at  first  placed  in  front  of  the  du- 
plexes in  which  there  were  vacancies  but  they  were 
taken  down  because  Boland  found  that  his  selling 
operations  could  more  conveniently  and  effectively  be 
accomplished  by  directing  that  prospective  buyers 
come  to  the  office.  (R.  59-60,  399.)  A  very  aggres- 
sive and  active  sales  campaign  was  conducted.  Ad- 
vertising was  regularly  placed  in  the  real  estate 
section  of  all  of  the  leading  newspapers  of  the  area 
(see  R.  60,  61-62,  267,  270,  278-280,  319,  320-322; 
Resp.  Exs.  YY.  ZZ,  AAA,  EBB,  CCC,  DDD,  EEE 
and  FFF,  unprinted)  and  in  at  least  three  instances 
Boland  was  successful  in  having  the  properties  dis- 
cussed in  a  news  item  appearing  in  the  real  estate 
section  of  Los  Angeles  papers  (Resp.  Exs.  ZZ,  AAA, 
and  FFF,  unprinted).  The  sales  of  the  duplexes 
were  frequent,  continuous  and  substantial.  All  told, 
$2,117,400,  (see  R.  64),  of  which  $965,672.72  was 
reported    as    net    profit    (R.    64-65),    was    received 


^  Pursuant  to  joint  motion  filed  January  10,  1957,  the  ex- 
hibits are  not  included  in  the  printed  record.    (R.  533-535.) 


37 

from  169  separate  sales  which  as  to  the  70  duplexes 
on  Tract  11451  occurred  within  a  period  of  six 
months  and  as  to  99  of  the  100  duplexes  on  Tract 
13163  occurred  within  a  period  of  one  year  (R.  62- 
63).  As  the  Tax  Court  stated  in  its  opinion  (R.  86, 
87)  — 

In  short,  all  of  the  usual  and  normal  activities 
which  might  reasonably  be  expected  in  the  con- 
duct of  an  active  real  estate  selling  operation 
were  indulged  in. 

*         *         *         * 

All  of  the  facts  considered,  it  would  be  difficult 
to  imagine  a  selling  operation  or  business  which 
was  more  actively  conducted  and  carried  on  than 
the  one  here. 

Accordingly,  this  case  is  favorably  comparable  to 
other  cases  where  the  selling  activity  was  held  to 
constitute  a  business  rather  than  the  mere  liquida- 
tion of  an  investment,  such  as  Palos  Verdes  Corp,  v. 
Ujiited  States,  201  F.  2d  256  (C.A.  9th) ;  Shearer  V. 
Smyth,  116  F.  Supp.  230  (N.D.  Cal.),  affirmed  per 
curiam  for  reasons  stated  in  opinion  of  District 
Court,  221  F.  2d  478  (C.A.  9th) ;  Home  Co.  V.  Com- 
missioner, 212  F.  2d  637  (C.A.  10th) ;  Galena  Oaks 
Corp,  V.  Commissioner,  218  F.  2d  217  (C.A.  5th), 
and  White  v.  Commissioner,  172  F.  2d  629  (C.A. 
5th).  The  disposal  of  the  duplexes  in  the  course  of 
what  so  obviously  amounted  to  a  real  estate  business 
distinquishes  this  case  from  cases  cited  or  relied  upon 
by  taxpayers,  such  as  McGah  v.  Commissioner,  210 
F.  2d  769  (C.A.  9th) ;  Smith  v.  Commissioner,  232 
F.  2d  142    (C.A.   5th) ;  Goldberg  v.  Commissioner, 
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223  F.  2d  709   (C.A.  5th) ;  Victory  Housing  No,  2, 
Inc,  V.  Commissioner,  205  F.  2d  371   (C.A.  10th). 

3.   The  business  was  that  of  taxpayers,  not  Boland 

Taxpayers  contend  that  the  Tax  Court  erred  in 
finding  that  it  was  taxpayers'  business  in  which  the 
sales  of  their  duplexes  were  made.  (Br.  47-53.) 
Their  argument  is  that  Boland,  the  real  estate  agent 
employed  by  them,  was  an  ^^independent  contractor" 
(Br.  47,  53)  or  'Independent  broker"  (Br.  49)  and 
that  it  was  therefore  his,  rather  than  taxpayers', 
business  in  which  the  sales  of  the  duplexes  were  made. 

But,  contrary  to  taxpayers'  assumption  (Br.  47, 
49),  we  are  not  here  concerned  with  the  technical, 
common  law  concept  of  an  ^'independent  contractor". 
A  real  estate  broker  normally  acts  as  the  agent  of 
others.  Accordingly,  in  cases  involving  the  question 
whether  property  was  held  primarily  for  sale  to  cus- 
tomers in  the  ordinary  course  of  a  taxpayer's  busi- 
ness, the  courts,  including  this  Court,  have  repeatedly 
stated  or  held  that  a  real  estate  business  may  be  con- 
ducted by  a  taxpayer  through  others,  such  as  a  real 
estate  broker.  See  Richards  v.  Commissioner,  81 
F.  2d  369  (C.A.  9th) ;  Welch  v.  Solomon,  99  F.  2d 
41,  43  (C.A.  9th) ;  Commissioner  v.  Boeing,  106  F. 
2d  305,  309  (C.A.  9th),  certiorari  denied,  308  U.S. 
619;  Homann  v.  Commissioner,  230  F.  2d  671  (C.A. 
9th) ;  Gruver  v.  Commissioner,  142  F.  2d  363  (C.A. 
4th) ;  Snell  v.  Commissioner,  97  F.  2d  891,  892-893 
(C.A.  5th) ;  Brown  v.  Commissioner,  143  F.  2d  468 
(C.A.  5th) ;  McFaddin  v.  Commissioner,  148  F.  2d 
570    (C.A.    5th) ;   Gambler  v.    Commissioner    (C.A. 
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5th),  decided  March  21,  1957  (1957  P-H,  par.  72,- 
581).  As  this  Court  long  ago  stated  in  Welch  v. 
Solomon,  supra,  p.  43 — 

The  personal  attention  which  a  taxpayer  gives 
to  a  business  is  certainly  not  decisive  as  to 
whether  a  resulting  profit  is  ordinary  income 
or  capital  gain.  One  may  conduct  a  business 
through  others,  his  agents,  representatives,  or 
employers.  The  business  is  nonetheless  his  be- 
cause he  chooses  to  let  others  bear  all  of  the 
burdens  of  management. 

There  may  be  isolated  instances  where  sales  of  a 
taxpayer's  property  are  made  through  the  efforts  of 
a  broker  carried  out  independently  of  the  taxpayer's 
business  and  conducted  as  a  part  of  the  broker's  own 
business  and  at  his  own  expense,  but  even  Smith  V. 
Dunn,  224  F.  2d  353  (C.A.  5th),  where  that  was  the 
situation,  recognizes  (p.  356)  that  the  real  estate 
business  may  be  ''conducted  through  a  representa- 
tive" by  being  carried  on  ''primarily  in  behalf  of 
the  taxpayer". 

The  present  case  is  one  where  the  real  estate  busi- 
ness was  conducted  by  a  real  estate  agent  primarily 
on  behalf  of  taxpayers  and  was  therefore  taxpayers' 
business.  Boland  was  a  licensed  real  estate  broker 
(R.  57,  372-373)  but,  so  far  as  appears,  he  had  no 
office  in  the  Los  Angeles  area  and  was  not  even 
permanently  located  there.  After  getting  out  of  the 
Air  Force,  he  induced  taxpayers  to  permit  him  to 
sell  the  duplexes,  first  the  70  in  Tract  11451  and, 
when  those  were  sold,  the  100  in  Tract  13163.  (R. 
57-58,  60-61.)     For  his  services,  he  at  first  sought 
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the  straight  five  per  cent  selling  commission,  which 
was  ''more  or  less  traditional"  in  that  area,  but  after 
some  discussion  taxpayers  agreed  to  pay  him  $500 
for  each  building  he  sold  and  to  supply  the  office 
facilities,  including  telephone  and  some  secretarial 
and  office  help.  (R.  58,  60-61.)  The  deeds  used  in 
the  sale  of  the  duplexes  were  drawn  up  by  Associates' 
attorney  or  by  someone  else  at  his  direction.  (R.  502.) 
Boland's  authority  was  to  sell  the  duplexes  at  a  fixed 
price.  (R.  388.)  He  conducted  his  selHng  activities 
from  the  office  of  Artcraft  (R.  59),  taxpayers' 
wholly  owned  corporation  which  since  1944  had  been 
acting  for  Associates  (taxpayers'  partnership  or 
joint  venture)  (R.  446),  which  had  no  office  of  its 
own  (R.  55,  294).  The  Artcraft  office  was  a  large 
one-room  office  located  in  the  center  of  Tract  11451 
(R.  198-199)  and  had  the  sign  "Artcraft  Builders, 
Inc."  across  the  front  and  on  the  windows  (R.  399). 
The  duplexes  were  advertised  as  having  been  built 
by  Artcraft  and  as  being  for  sale  by  Artcraft  (rather 
than  by  Boland),  with  at  times  specific  representa- 
tions that  the  duplexes  were  for  sale  by  the  builder, 
including  a  representation  that  ''It's  The  Builder 
That's  Selling  Them!"  (See  R.  60,  61-62,  267,  270, 
278-280,  319,  320-322;  Resp.  Exs.  YY,  ZZ,  AAA, 
BBB,  CCC,  DDD,  EEE  and  FFF.)  Mrs.  Woodruff, 
who  kept  both  Artcraft's  and  Associates'  books  and 
was  paid  by  Artcraft  (R.  55,  294,  398,  453,  480), 
worked  in  the  Artcraft  office  from  which  Boland 
conducted  his  selling  activities  (R.  398).  She  gave 
Boland  "a  great  deal  of  help"  (R.  393),  as  he  tes- 
tified, and  rendered  that  help  as  part  of  the  arrange 
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ment  with  taxpayers.  Indeed,  it  is  rather  obvious 
from  the  evidence  that  Mrs.  Woodruff  (paid  by  Art- 
craft,  not  Boland)  did  all  of  the  office  and  paper 
work  (see  R.  393,  403-404,  424,  476-478,  491,  492- 
493,  498,  503,  511)  except  for  such  help  as  she  had 
from  a  girl  Boland  at  one  time  employed  (R.  59). 
Boland  testified  that  he  did  not  pay  much  attention 
to  details,  which  were  to  be  taken  care  of  by  others — 
that  his  ^'job  was  to  sell  and  keep  them  [the  duplexes] 
sold'\  (R.  423.)  When  difficulties  were  encountered 
with  respect  to  the  financing  of  the  duplexes  on  Tract 
13163  for  prospective  purchasers,  taxpayer  Murphy 
himself  personally  handled  the  financing  arrange- 
ments and  spent  several  weeks  on  it.  (R.  87,  337- 
338,  389-390,  483.)  At  least  one  letter  went  out  on 
Artcraft's  stationery  signed  by  Boland  as  repre- 
senting Artcraft.  (Resp.  Ex.  GGG,  unprinted.)  Ac- 
cording to  its  income  tax  returns.  Associates  paid  a 
total  of  $111,517.34  as  expenses  of  the  sale  of  the 
169  duplexes  sold  in  1946  and  1947  (see  R.  64), 
which  was  $27,017.34  more  than  it  paid  to  Boland. 
The  only  expenses  Boland  had  were  for  advertising 
($2,500)  and  for  the  girl  he  at  one  time  employed. 
(R.  385.)  For  part  of  the  time  he  hired  two  sales- 
men to  help  him  sell  the  100  duplexes  on  Tract  13163 
(R.  62)  but  the  arrangement  there  was  no  doubt 
the  customary  one  between  real  estate  agents.  Tax- 
payers Pool  and  Murphy  did  not  themselves  actively 
attempt  to  sell  but  taxpayer  Murphy  testified  (R. 
285)  that  ''I  did  not  intend  to  pay  Boland,  and  I 
don't  think  Mr.  Pool  did,  $85,000.00  for  selling  those 
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buildings  and  then  turn  around  and  do  the  work  for 
him'\ 

In  brief,  therefore,  the  evidence  shows  that  Bo- 
land's  selling  activity  was  conducted  on  behalf  of 
taxpayers  in  a  real  estate  business  which  was  repre- 
sented to  be  that  of  Artcraft  (as  distinguished  from 
that  of  Boland)  but  was  in  reality  that  of  Asso- 
ciates (taxpayers'  partnership  or  joint  venture).  In 
using  a  real  estate  agent  to  do  the  selling,  taxpayers 
(in  partnership  as  Associates)  conducted  a  real  es- 
tate business,  as  related  to  these  170  duplexes,  in 
the  same  manner  that  their  wholly  owned  corpora- 
tion (Artcraft)  had  previously  conducted  a  real  es- 
tate business  (see  Stip.,  par.  10,  R.  19;  R.  84-85,  145- 
146)  and  in  the  same  manner  that  two  corporations 
they  formed  together  with  General  Hurley,  to  build 
and  sell  houses  in  New  Mexico  and  Colorado,  subse- 
quently conducted  a  real  estate  business  (see  R.  67, 
245,  506).  The  use  of  a  real  estate  broker  was 
''standard  procedure''  with  Pool  (R.  523),  who  had 
been  in  the  real  estate  business  in  one  form  or  an- 
other all  of  his  life  (R.  35).  This  simply  is  not  a 
case  where  property  was  just  turned  over  to  a  real 
estate  broker  to  liquidate  in  the  course  of  his  own 
business  and  at  his  own  expense.  The  evidence  of  the 
conduct  of  a  real  estate  business  with  respect  to  these 
170  duplexes  is  certainly  as  strong  as,  if  not  stronger, 
than  the  evidence  in  other  cases  where  the  business 
was  held  to  be  that  of  the  taxpayer  although  the  sell- 
ing was  done  by  a  real  estate  broker.  See  Homann 
V.  Commissioner,  230  F.  2d  671  (C.A.  9th) ;  Commis- 
sioner v.  Boeing,  106  F.  2d  305  (C.A.  9th),  certiorari 
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denied,  308  U.S.  619;  Gambler  v.  Commissioner  (C.A. 
5th),  decided  March  21,  1957  (1957  P-H,  par.  72,- 
581) ;  Brown  v.  Commissioner,  143  F.  2d  468  (C.A. 
5th) ;  McFaddin  v.  Commissioner,  148  F.  2d  570 
(C.A.  5th) ;  Gritver  v.  Commissioner,  142  F.  2d  363 
(C.A.  4th). 

CONCLUSION 

The  decisions  of  the  Tax  Court  are  correct  and 
should  be  affirmed. 

Respectfully  submitted, 


Charles  K.  Rice, 
Assistant  Attorney  General. 

Ellis  N.  Slack, 

A.  F.  Prescott, 

Melva  M.  Graney, 
Attorneys, 

Department  of  Justice, 
Washington  25,  D.C, 
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On  Petitions  for  Review  of  the  Decisions  of  the  Tax  Court 
of  the  United  States. 


REPLY  BRIEF  FOR  THE  PETITIONERS. 


ARGUMENT. 

The  Commissoner's  Brief  Does  Not  Meet  the  Issues 

Presented  by  This  Appeal. 

L  Several  preliminary  observations  concerning  the 
Commissioner's  brief  seem  to  be  appropriate.  Instead  of 
dealing  with  the  issues  presented  by  this  appeal  and  the 
serious  arguments  raised  in  our  opening  brief,  the  Com- 
missioner's brief  largely  reasserts  the  Tax  Court's  dis- 
jointed marshaling  of  facts  (both  material  and  immaterial) 
as  though  this  necessarily  proved  the  validity  of  the  Tax 
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Court's  conclusion  that  these  taxpayers  were  in  the  busi- 
ness of  and  were  selling  property  to  customers  in  the 
ordinary  course  of  that  business.  All  of  this  is  done,  as 
indeed  the  Tax  Court  did,  without  the  slightest  clue  as 
to  why  a  given  fact  is  material  to  the  application  of  the 
plain  Congressional  purpose  expressed  in  Section  117(j) 
of  the  Internal  Revenue  Code  of  1939. 

The    Commissioner's   brief    (p.    31)    characterizes   our 
legal  arguments  as  "specious."    Both  such  a  broad  side 
characterization  of   fully  documented   arguments   neither] 
sheds    light    on    the    important    issues    presented    by   thi 
appeal,  nor  demonstrates,  indeed,  that  the  arguments  ar 
specious.    Nor  do  we  thing  the  validity  of  the  Tax  Court' 
analysis  or  its   findings  are  established  by  the   Commis 
sioner's  stating,  as  he  repeatedly  in  effect  does,  that  they 
are  correct  because  the  Tax  Court  said  so. 

Finally,  we  must  call  the  Court's  attention  to  the  fac 
that  the  Commissioner's  brief  often  cites  cases  for  propo- 
sitions that  the  cases  do  not  support. 

Without  any  attempt  to  deal  with  the  Commissioner 
arguments  comprehensively,  because  to  do  so  would  un 
duly  extend  this  reply,  we  will  illustrate  what  we  have] 
been  saying  with  a  few  important  examples. 

2.  Our  opening  brief  dealt  at  length  with  the  propo- 
sition that  a  purpose  of  acquiring  and  holding  property 
for  ''investment"  until  a  decision  to  sell  is  made,  is  the 
first  requirement  for  the  applicability  of  Section  117(j) 
(Op.    Br.   pp.   27-35),   because   as   this    Court   stated 
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RoUingivood  Corp.  v.  Commissioiicv,  190  F.  2d  263,  266- 
267,  the  purpose  of  the  section  is  to  give  capital  gain  to 
''  'investment  property'^  as  distinguished  from  'stock  in 
trade'  or  property  bought  and  sold  for  a  profit."  (Italics 
supplied.) 

We  also  pointed  out  that  in  the  present  case  the  Tax 
Court  made  no  finding  at  all  on  this  vital  point  (Op.  Br. 
pp.  31-32)  and  that  this  Court  reversed  in  McGah  v. 
Commissioner,  193  F.  2d  662,  solely  because  of  a  similar 
failure.  The  Tax  Court  did  state  in  its  opinion  that  Pool 
had  an  investment  purpose  (and  presumably  his  wife  did, 
too,  since  she  had  nothing  to  do  with  the  business  de- 
cisions) ;  this  the  Commissioner  concedes.  (Comm's  Br. 
p.  32.)  But  in  our  opening  brief  we  set  out  in  detail 
(pp.  35-45)  and  at  length  twenty  different  considerations 
which,  on  the  basis  of  the  undisputed  record  and  evidence 


^The  Commissioner's  real  or  intentional  misconception  of  this 
basic  argument  is  illustrated  by  the  statement  that  "investment" 
is  a  "misnomer"  here  (Comm's  Br.  p.  32,  fn.  4;  see  also  pp.  33- 
34)  because  Artcraft  constructed  the  duplexes  with  borrowed 
money.  But  taxpayers  received  this  property  as  a  taxable  dividend 
in  kind  from  Artcraft,  and  therefore  obtained  a  tax  basis  in  the 
property.  [R.  pp.  23,  72.]  Thus,  even  factually  the  Commissioner 
is  wrong.  But  "investment,"  when  used  in  connection  with  Sec- 
tion 117(j),  does  not  refer  to  a  monetary  outlay,  as  the  Commis- 
sioner either  knows  or  should  know.  As  this  Court  stated  in 
Rollingwood,  supra,  page  267,  footnote  5,  "The  word  investment 
does  not  appear  in  the  statute  but  is  frequently  referred  to  by  the 
courts.  *  *  *"  The  reason  that  word  is  used  as  a  synonym  for 
the  statutory  language,  as  this  and  other  courts  have  repeatedly 
stated,  is  that  property  acquired  to  produce  income  is  afforded 
capital  gain  ;  while  property  bought  for  the  purpose  of  resale — /.  e., 
stock  in  trade,  does  not  qualify  for  preferential  taxation.  The 
former  is  conveniently  called  an  investment  to  distinguish  it  from 
the  latter.  Obviously,  an  "investment"  does  not  become  stock  in 
trade  even  when  one  borrows  the  money  to  buy  the  property. 
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makes  this  case  as  strong  as  is  possible  and  requires  a 
finding  that  all  the  taxpayers  acquired  and  held  the  prop- 
erty for  investment — i.  e.,  for  the  production  of  income 
until  it  would  be  sold,  as  sooner  or  later  occurs  with  all 
investments. 

To  answer  this  the  Commissioner  (Br.  pp.  32-33) 
merely  repeats  the  erroneous  conclusion  of  the  Tax  Court, 
as  proof  of  the  very  question  raised  by  this  appeal.  But 
recognizing  that  this  might  not  satisfy  this  Court^  the 
Commissioner,  apparently  in  the  alternative,  predicates  his 
argument  (Br.  p.  33)  on  the  assumption  that  the  property 
was  acquired  as  an  investment  by  all  the  taxpayers. 

Because  the  Tax  Court  found  an  investment  purpose 
for  Pool  and  perhaps  his  wife,  yet  taxed  them  the  same 
as  the  Murphy s,  and  since  in  any  event  the  record  re- 
quires the  same  conclusion  as  to  the  Murphys'  Investment 
purpose,  which  the  Commissioner  made  no  attempt  to 
rebut,^  we  think  at  this  juncture  of  the  case  the  Court 
must  approach  the  case  with  the  premise  that  all  the 
parties  had  an  original  investment  purpose. 

3.  The  Commissioner  argues  (Br.  p.  33)  that,  as- 
suming the  existence  of  a  purpose  of  acquiring  and  hold- 
ing for  investment  purpose,  the  Tax  Court's  ultimate 
conclusion  that  the  property  was  held  primarily  for  sale 


^Omitted  also  from  the  Commissioner's  brief  is  any  attempt  to 
justify  the  Tax  Court's  arbitrary  and  capricious  failure  to  give 
credence  to  Murphy's  unimpeached,  uncontradicted,  straightforward 
and  everywhere  corroborated  testimony.  This  error  below,  in  itself, 
requires  reversal  of  the  Tax  Court.  Grace  Bros.  v.  Commissioner, 
173  F.  2d  170  (C.  A.  9)  ;  Chesapeake  &  Ohio  Railway  Company  v. 
Martin,  283  U.  S.  209,  216,  217;  San  Francisco  Association  for 
Blind  V.  Industrial  Aid  for  the  Blind,  Inc.,  152  F.  2d  532  536 
(C.  A.  8)  ;  Foran  v.  Commissioner,  165  F.  2d  705  (C.  A.  5) ; 
Ross  V.  Commissioner,  227  F.  2d  265  (C.  A.  5).  See  also  Herbert  ,,_ 
V.  Riddell,  103  Fed.  Supp.  369,  388,  389.  j| 
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is  nevertheless  correct  because  taxpayers  impliedly  con- 
cede the  correctness  of  those  findings  when  we  stated 
(Br.  p.  45)  that  "once  a  decision  to  sell  is  made  the  prop- 
erty is  of  necessity  held  for  sale/' 

But  the  language  quoted  by  the  Commissioner  from  our 
opening  brief  was  immediately  preceded  by  the  statement 
(Op.  Br.  p.  45),  "The  purpose  of  Section  117(j)  as  pre- 
viously emphasized^  is  to  permit  the  sale  of  investment 
property."  The  sentence  quoted  by  the  Commissioner  was 
followed  by  the  sentence  (Op.  Br.  p.  45),  "The  statutory 
prohibition  is  not  holding  for  sale  but  rather  to  taxpayer's 
'customers'  in  the  'ordinary  course'  of  his  business." 

The  Commissioner's  position,  as  we  read  his  brief,  is 
that  a  taxpayer's  original  purpose  in  acquiring  and  hold- 
ing property  as  an  investment  is  not  relevant  because, 
as  soon  as  the  taxpayer  decides  to  sell  it,  this  property  is 
held  for  sale.  This  approach,  of  course,  gives  no  mean- 
ing to  the  statute  and  has  been  repudiated  time  and  again 
by  the  Courts  of  Appeals.     (See  our  Op.  Br.  pp.  30-31.) 

It  is  this  erroneous  view  of  the  section  that  led  the 
Tax  Court  to  emphasize  its  finding  that  beginning  with 
the  employment  of  Boland  the  property  was  held  for  sale 
to  customers  [R.  p.  70]  and  explains  its  failure  to  find 
anything  at  all  about  the  original  purpose  of  the  acquisi- 
tion of  the  property.  This  fundamental  error  illustrates, 
too,  the  point  we  stress,  supra,  that  the  Tax  Court  and 
the  Commissioner  merely  emphasize  some  facts  and  omit 
others,  without  regard  to  the  Congressional  ])urpose  or 
statutory  standards  which  are  a  sine  qua  non  to  any 
intelligible  application  of  Section  117(j)  to  a  given  set  of 
facts. 


'Opening  Brief,  pages  28-32. 


4.  The  Commissioner  argues  (Br.  p.  34)  that  tax- 
payers do  not  qualify  for  Section  117(j)  treatment  be- 
cause "taxpayers  were  under  no  compulsion,  economic  or 
otherwise,  to  liquidate  their  interest  in  Tracts  11451  and 
13163."  The  brief  continues  that  liquidation  "connotes 
the  absence  of  a  motive  to  profit  from  sales  *  *  '*'" 
citing  Camp  v.  Murray,  226  F.  2d  931  (C.  A.  4),  and 
Goldberg  v.  Commissioner,  223  F.  709  (C.  A.  5).  Neither 
case  remotely  supports  this  astounding  proposition.  The 
purpose  of  Section  117(j),  in  the  words  of  this  Court,  is 
to  "alleviate  the  burden  on  a  taxpayer  whose  property  has 
increased  in  value  over  a  long  period  of  time  from  havingj 
the  profits  from  sales  taxed  at  graduated  tax  rates  de 
signed  for  a  single  year's  income.  The  purpose  is  t 
protect  'investment  property'  as  distinguished  from  'stock 
in  trade,'  or  property  bought  and  sold  for  a  profit.  *  *  *" 
Rollingwood  v.  Commissioner,  supra,  pp.  266-267.  It  i 
manifest  nonsense  to  say,  as  the  Commissioner  does,  tha 
if  one  is  forced  to  liquidate  or  must  sell  at  a  loss.  Section 
117(j)  applies,  but  if  reasons  exist  which  in  taxpayer's 
business  judgment  make  it  desirable  to  liquidate  an  invest- 
ment at  a  profit,  then  appreciation  in  value  of  the  in- 
vestment even  over  many  years  will  be  taxed  in  one  year 
at  graduated  ordinary  income  rates  which  are  often 
confiscatory.  The  statutory  purpose  was  to  prevent  ex- 
actly this.  Or,  as  the  Court  of  Appeals  for  the  Third 
Circuit  stated  only  last  year  in  Curtis  Company  v.  Com^- 
missioner,  232  F.  2d  167,  the  sale  of  investment  property|| 
to  invest  in  something  else  "is  precisely  *  >n  >k  [■^];ie] 
sort  of  thing  which  prompted  the  passage  of  the  capital 
gains  provision.  Capital  gains  were  taxed  at  lower  rates 
to  relieve  the  taxpayer  from  'excessive  tax  burdens  on 
gains  resulting  from  a  conversion  of  capital  investments, 
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and  to  remove  the  deterrent  effect  of  those  burdens  on 
such  conversions.'  Burnett  v.  Hormel,  1932,  287  U.  S.  103, 
10(3    *     *     *"    Jq  ^^^  g^j^-jg  ^^^^.^  -g  Q^^j^  Products  Ref, 

Co.  V.  Commissioner,  350  U.  S.  44,  52. 

But  even  if  the  courts  had  not  passed  on  this  point  time 
and  again,  and  even  if  the  statutory  purpose  were  less 
apparent,  the  proposition  that  Hquidation  of  property  con- 
notes ''the  absence  of  a  motive  to  profit  from  sales" 
(Comm's  Br.  p.  34),  is  patently  contrary  to  the  plain 
unambiguous  meaning  of  liquidation  which,  of  course, 
simply  means  to  make  liquid — i.  e.,  to  convert  to  cash. 
One  may  liquidate  because  of  pressure  of  creditors,  or 
because  the  investment  is  unsatisfactory  or,  indeed,  as 
here,  to  realize  on  the  appreciation  in  value  in  order  to 
make  a  different  investment  with  the  objective  of  securing 
more  income.  There  could  be  hundreds  of  other  reasons. 
If  profits  could  not  be  realized  on  liquidation  of  invest- 
ment, there  would  have  been  no  need  for  Section  117(j). 

5.  The  Commissioner  correctly  states  our  position  that 
a  liquidation  of  an  investment  can  take  place  in  such  a 
way  as  to  constitute  a  business.  (Op.  Br.  p.  55;  Commas 
Br.  p.  35.)  But  we  do  not  "concede''  this  point,  with  its 
connotation  that  it  is  damaging  to  our  position.  On  the 
contrary,  we  affirmatively  assert  this  proposition  because 
it  is  on  this  point  that  the  Commissioner  and  the  Tax 
Court  confusedly  marshal  an  odd  assortment  of  facts  to 
come  to  the  conclusion  that  these  taxpayers  are  not  en- 
titled to  the  remedial  provisions  of  Section  117fj). 

Thus,  the  Commissioner  asserts  (Br.  p.  35)  that 
"There  can  hardly  be  any  dispute  as  to  the  correctness  of 
*  *  *"  the  finding  that  the  duplexes  were  held  for 
sale  in  "a  'business  of  selling  real  estate'  and  were  sold 


to  customers  in  the  ordinary  course  of  that  business." 
We  showed  in  our  opening  brief  that  there  not  only  is  a 
dispute  but  that  there  is  no  support  for  the  finding  that 
taxpayers'  contract  with  Boland  placed  them  in  the  busi- 
ness of  selling  houses  in  the  ordinary  course  of  their  trade 
or  business.  (Op.  Br.  pp.  44-55.)  These  arguments 
remain  ignored.  Instead,  the  Commissioner  marshals  two 
printed  pages  of  alleged  facts  without  once  indicating 
why  the  particular  facts  support  its  ultimate  conclusion. 
For  example,  the  circumstance  is  repeatedly  referred  to, 
that  the  taxpayers  agreed  to  furnish  office  facilities,  in- 
cluding a  telephone,  and  that  Boland  conducted  his  selling 
activities  from  the  office  which  taxpayers  owned  located 
in  the  center  of  Tract  11451.  (Comm's  Br,  pp.  35-36.) 
As  pointed  out  in  our  opening  brief  (pp.  50-51)  Art- 
craft's  office  was  used  because  it  was  the  only  office  space 
available  in  that  area.  Obviously,  it  was  desirable  to  have 
the  sales  operations  with  some  degree  of  proximity  to  the 
extensive  properties  being  sold.  The  purpose  of  tax- 
payers and  Boland  alike  was  to  dispose  of  the  property 
efficiently  and  as  rapidly  as  possible.  The  use  of  Art- 
craft's  office,  for  which  suitable  adjustment  in  the  sales 
commission  was  made,  was  to  the  economic  benefit  of 
everyone  concerned.  But  how  did  this  put  taxpayers  in 
a  new  business  of  selling  houses  to  customers?  The 
absurdity  of  the  Commissioner's  position  is  apparent  when 
he  seriously  argues  that  this  is  a  relevant  fact  in  deter- 
mining whether  a  tax  deficiency  in  excess  of  half  a  million 
dollars  is  to  be  upheld. 

The  fact  that  Boland  advertised  the  property  and  put 
up  sales  signs  is  consistent  with  the  purpose  for  which 
he  made  his  contract  with  taxpayers,  which  was,  of  course, 
to  sell  the  houses.    The  record  is  very  clear  and  the  Tax 
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Court  made  no  finding  to  the  contrary,  that  the  advertis- 
ing was  prepared  by  Boland  and  he  paid  for  it.  This  is 
consistent  with  a  business  being  conducted  by  Boland, 
but  not  by  the  taxpayers.  The  only  sensible  way  in  which 
the  large  quantity  of  investment  duplexes  could  be  sold 
was  by  having  that  fact  brought  to  the  attention  of  the 
public. 

The  frequency,  continuity  and  substantiality  of  the 
sales  which  the  Commissioner  emphasizes  (Comm's  Br.  p. 
36)  is  a  necessary  corollary  of  having  170  buildings  to 
sell.  The  cases  have  repeatedly  held  that  the  large  in- 
vestor is  not  to  be  discriminated  against  because  of  the 
size  of  his  holdings.  In  our  opening  brief  (p.  46)  we 
cited  Curtis  Company  v.  Commissioner,  supra,  in  which 
1098  rental  units  were  disposed  of  in  the  tax  years; 
Chandler  v.  United  States,  226  F.  2d  403  (C.  A.  7),  where 
290,000  acres  of  land  were  disposed  of  in  536  separate 
transactions  in  eight  tax  years ;  and  Ross  v.  Commissioner, 
227  F.  2d  265  (C.  A.  5),  where  the  court  said  (p.  268) 
that  the  only  significance  of  large  numbers  is  that  tax- 
payer ''had  a  lot  of  houses  to  sell    *    *    *'' 

It  is  significant,  we  believe,  that  these  cases  all  involve 
reversals  of  the  lower  courts,  all  were  decided  subsequent 
to  the  decision  below,  and  not  one  is  deemed  worthy  of 
mention  in  the  Commissioner's  brief.  Moreover,  he  filed 
no  petition  for  certiorari  in  the  Supreme  Court.^ 


''The  Commissioner's  failure  to  petition  for  writs  of  certiorari 
in  these  cases  is  highly  significant.  If,  as  the  Commissioner  asserts 
here,  the  ultimate  question  is  one  of  fact  (see  point  9,  infra), 
then,  under  the  Government's  view,  the  Curtis  case,  supra,  for  ex- 
ample, must  have  heen  erroneously  decided  for  the  facts  there 
(which  the  Commissioner  deems  relevant)  were  stronger  for  his 
position  than  the  facts  here.  And  if  the  Commissioner's  "fact 
question"  approach  is  correct,  the  Curtis  case  would  have  been  in 
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6.  The  Commissioner's  argument  that  there  was  a 
business  conducted  by  taxpayers  in  which  they  held  prop- 
erty primarily  for  sale  to  customers  (Commas  Br.  pp.  32- 
38),  necessarily  overlaps  his  argument  that  the  business 
was  that  of  taxpayers,  not  Boland's.  (Comm's  Br.  pp.  38- 
43.)  And,  indeed,  under  the  latter  heading  we  find  the 
Commissioner  again  listing  all  of  the  facts  asserted  in 
the  prior  argument,  and  some  additional  facts,  again  with 
no  explanation  as  to  why  they  have  relevance.  We  em- 
phasized in  our  opening  brief  that  in  Curtis  Company  the 
Commissioner  conceded  in  open  court  that  had  a  broker, 
there  been  employed,  Section  117(j)  would  be  applicable. 
Despite  this  admission  where  he  thought  it  aided  his  case, 
here  he  argues  the  opposite  in  an  attempt  to  win  a  case 
regardless  of  principle  and  regardless  of  merit.  ■ 

Without  shedding  any  light  on  the  logical  solution  to 
the  present  controversy  and  for  all  that  appears  solely 
for  the  purpose  of  beclouding  the  issue,  the  Commissioner! 
grudgingly  states  that  although  Boland  was  a  licensed 
real  estate  broker  (p.  39),  "so  far  as  appears,  he  had 
no  office  in  the  Los  Angeles  area  and  was  not  even  per 
manently  located  there."  While  the  record  does  not  ex 
pressly  state  that  he  was  permanently  located  here,  th 
fact  is  that  he  was  and  still  is.  But  the  question  we  would 
like  to  ask  is,  what  difference  does  it  make  whether  he 
was  or  was  not?  Furthermore,  what  difference  does  it 
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conflict  with  the  decision  of  other  circuits  which  the  Commissioner 
cites  here  as  supporting  his  approach.  Consequently,  the  failure 
to  ask  for  Supreme  Court  review,  particularly  where  as  in  Curtis  a 
much  larger  tax  was  involved  than  here,  strongly  suggests  that  the 
Commissioner  saw  no  conflict  in  decisions  and  conceded  that  the 
Third  Circuit  was  correct  when  it  held  that  the  Tax  Court  had 
committed  reversible  error  in  failing  to  apply  Section  117(j).  As 
we  show,  the  same  conclusion  is  a  fortiori  required  here. 
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make  that  he  tried  to  get  5  per  cent  commission  but  tax- 
payers agreed  to  pay  him  $500  per  house?  (Comm's  Br. 
p.  40.)  What  difference  does  it  make  if  the  deeds  used 
in  the  sale  of  the  duplexes  were  drawn  up  by  the  tax- 
payers' attorney?  (Comm's  Br.  p.  40.)  The  deeds  ob- 
viously had  to  be  prepared  by  someone,  and  the  owner 
of  the  property  customarily  has  the  deed  prepared,  because 
he  is  the  one  who  executes  it. 

The  controlling  facts  are  that  taxpayers  entered  into 
two  separate  contracts  with  Boland,  first  to  sell  the  70 
duplexes  and  then  the  100  duplexes,  and  except  for  the 
signing  of  the  deeds  and  the  incidental  assistance  of 
Murphy  with  respect  to  securing  financing  for  the  pur- 
chase of  the  100  duplexes  by  customers,  when  he  spent  a 
few  days  with  Boland  helping  to  find  a  lender,  taxpayers 
had  nothing  whatsoever  to  do  with  these  sales.  There 
are  no  reported  cases  in  this  field  where  the  taxpayers 
exhibited  less  activity  in  selling  than  did  these.  If  this 
constitutes  the  ''everyday  operation  of  a  business"  rather 
than  the  conversion  of  a  capital  investment  which,  at  least 
until  the  decision  to  sell  had  been  made,  it  clearly  was, 
we  think  the  standards  of  the  statute  are  being  ignored. 

As  the  Supreme  Court  stated  in  its  most  recent  pro- 
nouncement in  the  capital  gain  area,  in  Corn  Products 
Ref.  Co.,  supra,  ''Congress  intended  that  profits  and 
losses  arising  from  the  everyday  operation  of  a  business 
be  considered  as  ordinary  income.  *  *  *  The  preferen- 
tial treatment  *  *  *  applies  to  transactions  in  property 
which  are  not  the  normal  source  of  business  income." 
The  court  concluded,  as  this  and  other  courts  have  con- 
stantly done,  that  Congress  intended  to  relieve  "excessive 
tax  burdens  on  gains  resulting  from  a  conversion  of 
capital  investment.     *     *     *"     We  do  not  believe  that, 
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on  the  present  record,  any  conclusion  is  permissible  except 
the  conclusion  that  the  taxpayers  were  not  deriving  in- 
come from  the  operation  of  a  business. 

7.  We  do  not  deny  that  frequency  and  continuity  of 
sales,  the  amount  of  advertising,  and  various  other  factors 
are  important  criteria  in  proper  situations.  But  the 
Commissioner,  failing  to  comprehend  why  these  stand- 
ards are  material  in  some  cases  and  not  in  others,  puts 
an  irrelevant  emphasis  on  these  criteria  in  the  present 
case. 

There  have  been  three  types  of  cases  in  this  general 
area  in  which  a  taxpayer  is  taxed  with  ordinary  income, 
and  properly  so. 

(1)  In  some  cases,  the  question  of  original  intention  1 
is  obscure;  in  determining  whether  that  intention  was 
one  of  investment  or  sale,  a  court  may  properly  look  at 
the  frequency  and  extent  of  buying  and  selling  to  deter- 
mine whether  the  taxpayer  was  an  investor  or  one  who 
bought  and  sold  in  order  to  make  a  profit.  Such  cases 
in  this  court  were  Rollingwood  v.  Commissioner,  supra; 
Homann  v.  Commissioner,  230  F.  2d  671 ;  and  Cohn  v. 
Commissioner,  226  F.  2d  22. 

(2)  In  some  situations,  although  the  original  property 
had  been  acquired  for  use  in  the  trade  or  business,  or  for 
an  investment  purpose,  the  taxpayer  altered  the  charac- 
ter of  the  property  in  order  to  sell  it  at  the  highest 
possible  price.  Examples  of  such  cases  in  this  court 
are  Richards  v.  Commissioner,  81  F.  2d  369,  in  which 
property  used  for  truck  farming  was  subdivided  into 
residential  lots,  and  improved  by  the  construction  of 
streets,  gutters,  and  the  bringing  in  of  utilities  such  as 
gas,  electricity  and  water.     Although  the  taxpayer  em- 


—13— 

ployed  a  broker,  this  court  correctly  found  that  taxpayer 
was  not  within  the  statute  because  the  property  which  he 
was  selling — the  residential  lots — was  no  longer  property 
(farm  land)  used  in  the  trade  or  business.  Ehrman  v. 
Commissioner,  120  F.  2d  607,  (C.  A.  9),  was  a  similar 
case.  Another  case  in  this  category  in  this  court  is 
Commissioner  v.  Boeing,  106  F.  2d  305,  where  the  in- 
vestment property  had  been  timber  lands,  but  the  gain  in 
question  was  derived  from  cutting  timber  and  delivering 
the  logs  for  sale.  The  property  sold  then  was  not  the 
investment  but  property  which  the  taxpayer  had  imparted 
additional  values  when  the  logs  were  cut  and  delivered 
in  a  salable  form. 

(3)  The  third  category  of  situations  and,  admittedly, 
the  one  that  gives  the  most  difficulty  in  this  field,  is  where 
there  is  an  original  investment  purpose  and  there  is  a 
later  decision  to  sell,  but  the  sales  are  so  frequent  and 
continuous  over  so  long  a  period  of  time  and  the  activity 
of  the  taxpayer  is  so  extensive  that  some  courts  have  held 
that  this,  itself,  constitutes  a  trade  or  business.  We  do 
not  think  we  would  be  properly  exercising  our  responsibil- 
ity to  this  Court  if  we  were  to  conclude  that  all  in  this 
field  is  black  or  white  (as  one  might  gather  from  the 
Commissioner's  brief)  because,  as  is  frequent  in  the 
judicial  process,  particularly  in  the  application  of  taxing 
statutes,  a  little  gray  often  creeps  in. 

Conceivably,  there  can  be  situations  where  a  taxpayer 
so  busies  himself  in  selling  his  property  that  he  puts  him- 
self into  a  business  of  selling  to  customers.  But  since,  as  we 
have  shown.  Section  117(j)  would  be  meaningless  if  it  de- 
nied capital  gain  to  a  taxpayer  who  sold  his  investment  as 
expeditiously  as  possible,  it  should  take  an  extreme  situa- 
tion to  warrant  a  conclusion  that  a  taxpayer  who  is  selling 
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his  investment  has  become  occupied  with  a  business  in 
doing  so.  Indeed,  despite  the  fact  that  large  amounts  of 
property  may  be  involved  and  despite  extensive  activity 
on  the  part  of  taxpayers  in  selling  that  property,  the 
weight  of  authority  holds  that  taxpayers  are  entitled 
to  capital  gain  since  otherwise  the  Congressional  purpose! 
expressed  in  Section  117(j)  would  be  thwarted.  lUus-! 
trative  of  this  point  are  two  cases  decided  only  last  year — 
Curtis  Company  v.  Commissioner,  232  F.  2d  167,  and] 
Chandler  v.  United  States,  226  F.  2d  403. 

In  the  present  case,  we  believe  it  is  clear  error  to  con- 
clude, as  the  Tax  Court  did,  that  the  taxpayers  became] 
engaged  in  a  business  once  they  decided  to  sell  the  prop- 
erty. We  submit  that  the  activities  of  these  taxpayers' 
were  the  very  minimum  possible  to  effect  an  orderly 
liquidation  of  the  large  number  of  duplexes  which  they] 
own.  The  properties  were  disposed  of  in  a  short  period 
of  time,  and  with  the  minimum  personal  activity  on 
their  part.  In  short,  this  case  is  a  typical  situation  in' 
which  Congress  intended  that  the  tax  relief  afforded  by, 
Section  117(j)   should  be  applied. 

It  will  be  noted  that   the   Commissioner,   without   any 
attempt  at  analysis,  relies  on  authorities  w^hich  deal  withj 
the  first  two  categories  of  situations  which  we  have  men- 
tioned.    Those  cases,  quite  obviously,  do  not  support  hi< 
conclusion  that  the  present  taxpayers,  who  had  an  orig- 
inal   investment    purpose    and    who    did    not    attempt    t( 
change  the  character  of  the  property,  became  engaged  ii 
a   business   merely   by   selling  their   investment   property. 
Indeed,  it  is  not  amiss  to  observe  that  the  Tax   Court,] 
like  the  Commissioner,  has  sometimes  tended  to  indulg( 
in   an   indiscriminate   reliance   on   precedents    which   deal] 
with  categories    (1)   and   (2)    in  situations  which  really 


—15— 

fall  within  category  (3) ;  this  failure  of  the  Tax  Court 
to  make  a  proper  analysis  of  cases  lying  within  category 
(3)  has  led  to  the  reversal  of  its  decisions,  as  often,  or 
more  often,  than  they  have  been  affirmed.  And  we 
emphasize  the  number  of  reversals  subsequent  to  the 
decision  in  this  case.  See  cases  cited  in  Opening  Brief, 
page  24. 

8.  In  view  of  the  indefensible  position  that  the  Com- 
missioner here  takes  it  is  not  surprising  that  it  seeks  to 
take  refuge  in  the  proposition  that  there  is  no  question  of 
law  for  this  Court  to  pass  on.  (Comm's  Br.  pp.  30-31.) 
We  pointed  out  in  our  opening  brief  (pp.  23-27)  that  the 
applicability  of  Section  117(j)  presents,  at  best  from  the 
Commissioner's  viewpoint,  an  ultimate  question  of  fact 
which  itself  involves  the  legal  significance  of  evidentiary 
facts,  and  is,  accordingly,  ''subject  to  review  free  of  the 
restraining  impact  of  the  so-called  'clearly  erroneous' 
rule."  Lehmami  v.  Acheson,  206  F.  2d  592,  594  (C.  A. 
3);  Baitmgartner  v.  United  States,  322  U.  S.  665,  670, 
671;  Galena  Oaks  Corp.  v.  Scofield,  218  F.  2d  217,  219 
(C.  A.  5);  Curtis  Company  v.  Commissioner,  supra;  5 
Moores'  Federal  Practice,  2d  Ed.,  Sec.  5203(3);  Cf.,  this 
court's  decision  of  February  28,  1957,  in  Earle  v.  IVood- 
lazv  on  an  analogous  issue  under  Section  115(c)  and 
115(g)  of  the  Internal  Revenue  Code  of  1939.  Charac- 
teristically, the  Commissioner's  brief  meets  this  issue  by 
ignoring  all  of  the  authority  which  we  cite. 

But  we  see  no  reason  to  attempt  to  lead  this  Court 
into  a  semantic  labyrinth  on  the  distinction  between  law 
and  fact,  because  even  if  the  "clearly  erroneous"  standard 
is  applicable,  the  case  must  be  reversed.  The  meaning  of 
that  phrase  as   stated  by  the   Supreme   Court   in    United 
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States  V.  United  States  Gypsum  Co.,  333  U.  S.  364,  395, 
is  simply  that  "A  finding  is  'clearly  erroneous'  when  al- 
though there  is  evidence  to  support  it  the  reviewing  court 
on  the  entire  evidence  is  left  with  a  definite  and  firm 
conviction  that  a  mistake  has  been  committed." 

Judged   by  that   standard   we   confidently   submit   that 
this  case  should  be  reversed. 

June  10,  1957. 

Respectfully  submitted, 

Irving  I.  Axelrad, 

Attorney  for  Petitioners, 

Of  Counsel: 

Mitchell,  Silberberg  &  Knupp. 
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